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Presidential Documents 


Tide 3— 


Proclamation 6240 of December 18, 1990 


The President 


National Law Enforcement Training Week, 1991 


By the President of the United States of America 
A Proclamation 

The duty of law enforcement officers to protect the lives and property of their 
fellow Americans and to maintain civil order while upholding the constitution¬ 
al rights of individuals is one that requires continuing, high-quality profession¬ 
al training. Imparting the knowledge and skills that officers need to fulfill their 
duties safely and effectively, training constitutes an essential part of law 
enforcement. 

Law enforcement officers often face complex crimes and violent criminals. 
Meeting the challenges posed by drug trafficking, organized crime, and other 
forms of illicit activity therefore demands ongoing, comprehensive training. 
This training must be multidisciplinary, encompassing not only law, self- 
defense, and the use of firearms but also first aid, forensics, and the physical 
and social sciences. Because law enforcement training covers such diverse 
and interesting fields of study, it underscores the many rewarding career 
opportunities available to Americans who would like to contribute to their 
communities through police work or related disciplines. 

This week we gratefully salute the dedicated, hardworking men and women 
who conduct and participate in law enforcement training. Their commitment 
to excellence and their determination to uphold the law help to ensure the 
preservation of our freedom and security. 

The Congress, by Public Law 101-372, has designated the week of January 6 
through January 12,1991, as “National Law Enforcement Training Week" and 
has authorized and requested the President to issue a proclamation in observ¬ 
ance of this week. 

NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, do hereby proclaim the week of January 6 through January 12,1991, 
as National Law Enforcement Training Week. I urge all Americans to observe 
this week with appropriate exhibits, ceremonies, and activities, including 
programs designed to heighten the awareness of young people of career 
opportunities in law' enforcement and related disciplines. 

IN WITNESS WHEREOF, I have hereunto set my hand this eighteenth day of 
December, in the year of our Lord nineteen hundred and ninety, and of the 
Independence of the United States of America the two hundred and fifteenth. 


|FR Dog. 90-30135 
Filed 12-19-90; 4:42 pm] 
Billing code 3195-01-M 
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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER i9sue of each 
week. 


OFFICE OF PERSONNEL 
MANAGEMENT 

5 CFR Part 53? 

RIN 320S-AD70 

Prevailing Rate Systems 

agency: Office of Personnel 
Management. 

action: Final rule: corrections. 

summary: The Office of Personnel 
Management (OPM) is making 
corrections to recently issued Final 
regulations that define certain policies, 
practices, and criteria for fixing and 
administering the pay of prevailing rate 
employees. The corrections will bring 
the regulations in line with current 
federal Wage Systems requirements. 
EFFECTIVE DATE: December 3.1990. 

FOR FURTHER INFORMATION CONTACT: 
Allan Summers. (202) 606-2848. 
SUPPLEMENTARY INFORMATION: OPM 
issued final regulations (55 FR 46140) on 
November 1,1990, that revise and 
expand the prevailing rate systems 
regulations to include a number of 
longstanding policies, practices, and 
criteria of the Federal Wage Systems 
now described in Federal Personnel 
Manual Supplements 532-1 and 532-2. It 
is necessary to make a number of 
technical corrections to those final 
regulations to add a standard industrial 
code that was inadvertently omitted, to 
revise one wage area definition, and to 
correct the cold work environmental 
differential from 5 percent to 4 percent. 

F.0.12291, Federal Regulation 

I have determined that this is not a 
major rule as defined under section 1(b) 
of E.Q. 12291, Federal Regulation. 

Regulatory Flexibility' Act 

1 certify that these regulations will not 
have a significant economic impact on a 
substantial number of small entities 


because they affect only Federal 
agencies and employees. 

List of Subjects in 5 CFR Part 532 

Administrative practice and 
procedure. Government employees. 
Wages. 

U.S. Office of Personnel Management 
Constance Berry Newman, 

Director. 

Accordingly, OPM is amending 5 CFR 
part 532 as follows: 

PART 532—PREVAILING RATE 
SYSTEMS 

1. The authority for part 532 continues 
to read as follows: 

Authority: 5 U.S.C. 5343.5346:532.707 also 
issued under 5 LLS.C. 552, Freedom of 
Information Act Pub. L. 92-502. 

Appendix D (Amended 1 

2. In appendix D to subpart B, the 
listing for McLennan on page 46178, first 
column, fifth line, is removed from the 
wage area of Bell, Texas. 

3. In 5 532.313(a), "SIC 3524” is added 
numerically to the SIC listing under 
specialized industry Artillery and 
combat vehicles as set forth below: 

§ 532.313 Private sector industries. 
***** 

Artillery and combat vehicles 

***** 

SIC 3524 Lawn and garden tractors 
and home lawn and garden 
equipment 

• ***<* 

Appendix A—{Amended] 

4. On page 46179 in appendix A to 
aubpart E. part 1, the differential rate 
(percent) for number 5. Cold work is 
revised from ”5” to "'4 M . 

[FR Doc.90-29898 Filed 12-20-90: 8:45 am] 

BILLING CODE 6325-01-11 


DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Part 910 
(Lemon Regulation 749] 

Lemons Grown in California and 
Arizona; Limitation of Handling 

agency: Agricultural Marketing Service, 
USDA. 

action: Final rule. 


summary: This regulation establishes 
the quantity of California-Arizona 
lemons that may be shipped to domestic 
markets during the period from 
December 23 through December 29,1990. 
Consistent with program objectives, 
such action is needed to balance the 
supplies of fresh lemons with the 
demand for such lemons during the 
period specified. This action was 
recommended by the Lemon 
Administrative Committee (Committee), 
which is responsible for local 
administration of the lemon marketing 
order. 

EFFECTIVE DATE: Regulation 749 (7 CFR 
part 910) is effective for fhe period from 
December 23 through December 29.1990. 
FOR FURTHER INFORMATION CONTACT: 
Beatriz Rodriguez, Marketing Specialist, 
Marketing Order Administration Branch, 
Fruit end Vegetable Division, 
Agricultural Marketing Service, U.S. 
Department of Agriculture (Department), 
Room 2524-S, P.O. Box 96456. 
Washington, DC 20090-6456: telephone: 
(202) 475-3861. 

SUPPLEMENTARY INFORMATION: This 
final rule is issued under Marketing 
Order 910 (7 CFR part 910), as amended, 
regulating the handling of lemons grown 
in California and Arizona. This order is 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended, hereinafter referred lo as the 
Act. 

This final rule has been reviewed by 
the Department in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
"non-major" rule. 

Pursuant to requirements set forth m 
the Regulatory Flexibility Act (RFA). the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
action on small entities as well as larger 
ones. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act. and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 

Thus, both statutes have small entity 
orientation and compatibility. 
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There are approximately 70 handlers 
of lemons grown in California and 
Arizona subject to regulation under the 
lemon marketing order and 
approximately 2,000 lemon producers in 
the regulated area. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CFR 
121.601) as those having annual receipts 
of less than $500,000. and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $3,500,000. The majority of handlers 
and producers of California-Arizona 
lemons may be classified as small 
entities. 

The California-Arizona lemon 
industry is characterized by a large 
number of growers located over a wide 
urea. The Committee’s estimate of the 
1990-91 production is 42,412 cars (one 
car equals 1,000 cartons at 38 pounds net 
weight each), compared to 37,881 cars 
during the 1989-90 season. The 
production area is divided into three 
districts which span California and 
Arizona. The Committee estimates 
District 1, central California. 1990-91 
production at 6,600 cars compared to the 
4,158 cars produced in 1989-90. In 
District 2, southern California, the crop 
is expected to be 24,700 cars compared 
to the 24,292 cars produced last year. In 
District 3. the California desert and 
Arizona, the Committee estimates a 
production of 11,112 cars compared to 
the 9,436 cars produced last year. 
According to the National Agricultural 
Statistics Service. 1990-91 lemon 
production is expected to total 40,200 
cars. 8 percent above the 1989-90 season 
and 1 percent more than the crop 
utilized in 1988-89. 

The three basic outlets for California- 
Arizona lemons are the domestic fresh, 
export, and processing markets. The 
domestic (regulated) fresh market is a 
preferred market for California-Arizona 
lemons. Based on its crop estimate of 
42,412 cars, the Committee estimates 
that about 42.2 percent of the 1990-91 
crop will be utilized in fresh domestic 
channels (17,900 cars), compared with 
the 1989-90 total of 16,600 cars, about 44 
percent of the total production of 37,881 
cars in 1989-90. Fresh exports are 
projected at 20 percent of the total 1990- 
91 crop utilization compared with 22 
percent in 1989-90. Processed and other 
uses would account for the residual 37.8 
percent compared with 34 percent of the 
1989-90 crop. 

Volume regulations issued under the 
authority of the Act and Marketing 
Order No. 910 are intended to provide 
benefits to growers and consumers. 
Reduced fluctuations in supplies and 
prices result from regulating shipping 


levels and contribute to a more stable 
market. The intent of regulation is to 
achieve a more even distribution of 
lemons in the market throughout the 
marketing season and to avoid 
unreasonable fluctuations in supplies 
and prices. 

Based on the Committee’s marketing 
policy, the crop and market information 
provided by the Committee, and other 
information available to the 
Department, the costs of implementing 
the regulations are expected to be more 
than offset by the potential benefits of 
regulation. 

Reporting and recordkeeping 
requirements under the lemon marketing 
order are required by the Committee 
from handlers of lemons. However, 
handlers in turn may require individual 
growers to utilize certain reporting and 
recordkeeping practices to enable 
handlers to carry out their functions. 
Costs incurred by handlers in 
connection with recordkeeping and 
reporting requirements may be passed 
on to growers. 

The Committee submitted its 
marketing policy for the 1990-91 season 
to the Department on June 19. The 
marketing policy discussed, among other 
things, the potential use of volume and 
size regulations for the ensuing season. 
The Committee considered the use of 
volume regulation for the season. This 
marketing policy is available from the 
Committee or Ms. Rodriguez. The 
Department reviewed that policy with 
respect to administrative requirements 
and regulatory alternatives in order of 
determine if the use of volume 
regulations would be appropriate. 

The Committee met publicly on 
December 18,1990. in Newhall. 
California, to consider the current and 
prospective conditions of supply and 
demand and, by a 12 to 1 vote, 
recommended that 300,000 cartons is the 
quantity of lemons deemed advisable to 
be shipped to fresh domestic markets 
during the specified week. The 
marketing information and data 
provided to the Committee and used in 
its deliberations were compiled by the 
Committee’s staff or presented by 
Committee members at the meeting. 

This information included, but was not 
limited to. price data for the previous 
week from Department market news 
reports and other sources, the preceding 
week’s shipments and shipments to 
date, crop conditions, weather and 
transportation conditions, and a 
revolution of the prior week’s 
recommendation in view of the above. 

The Department reviewed the 
Committee’s recommendation in light of 
the Committee’s projections as set forth 


in its 1990-91 marketing policy. This 
recommended about is 11,000 cartons 
above the estimated projections in the 
Committee’s current shipping schedule. 

During the week ending on December 
15.1990. shipments of lemons to fresh 
domestic markets, including Canada, 
totaled 341,000 cartons compared with 
317.000 cartons shipped during the week 
ending on December 16.1989. Export 
shipments totaled 68.000 cartons 
compared with 35.000 cartons shipped 
during the week ending on December 16. 

1989. Processing and other uses 
accounted for 430.000 cartons compared 
with 328.000 cartons shipped during the 
week ending on December 16.1989. 

Fresh domestic shipments to date for 
the 1990-91 season total 6,064.000 
cartons compared with 5,857,000 cartons 
shipped by this time during the 1989-90 
season. Export shipments total 2.885.000 
cartons compared with 3,012,000 cartons 
shipped by this time during 1989-90. 
Processing and other use shipments total 
5,865.000 cartons compared with 
4,215,000 cartons shipped by this time 
during 1989-90. 

For the week ending on December 15. 

1990, regulated shipments of lemons to 
the fresh domestic market were 341,000 
cartons on an adjusted allotment of 
316.000 cartons, resulting in 
overshipments of 25,000 cartons. 
Regulated shipments for the current 
week (December 16 through December 
22.1990) are estimated at 310,000 
cartons on an adjusted allotment of 
285,000 cartons. Thus, overshipments of 
25,000 cartons should be carried forward 
to the week ending on December 29. 

1990. 

The average f.o.b shipping point price 
for the week ending on December 15. 
1990, was $9.38 per carton based on a 
reported sales volume of 342,000 cartons 
compared with last week’s average of 
$9.49 per carton on a reported sales 
volume of 302,000 cartons. The 1990-91 
season average f.o.b. shipping point 
price to date is $12.08 per carton. The 
average f.o.b shipping point price for the 
week ending on December 16.1989, was 
$11.56 per carton: the season average 
f.o.b. shipping point price at this time 
during 1989-90 was $13.91 per carton. 

The Department’s Market News 
Service reported that, as of December 
18, the demand for lemons ranging in 
size from 75 to 140 is good. Demand for 
all other fruit is “moderate” and the 
market for lemons is “about steady.” At 
the meeting, a Committee member 
stated that business was very good. 

That member also commented that the 
inventory situation is better, although 
there is still some buildup on certain 
sizes, especially second grade fruit sized 
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115 and larger. Another Committee 
member reported that market demand is 
currently good and that inventories are 
becoming more manageable. One 
Committee member commented that the 
domestic market appears to be in good 
shape. He also noted that the export 
market continues to be weak. One 
member supported open movement in 
the absence of a more restrictive 
allotment level. The Committee, by a 12 
to 1 vote, recommended volume 
regulation for the week ending on 
December 29,1990. 

Based upon fresh utilization levels 
indicated by the Committee and an 
econometric model developed by the 
Department, the California-Arizona 
1990-91 season average fresh on-tree 
price is estimated at $8.83 per carton, 

106 percent of the projected season 
average fresh on-tree parity equivalent 
price of $8.35 per carton. The California- 
Arizona 1989-90 season average fresh 
on-tree price is estimated at $9.02,121 
percent of the projected season average 
fresh on-tree parity equivalent price of 
$7.47 per carton. 

Limiting the quantity of lemons that 
may be shipped during the period from 
December 23 through December 29,1990, 
would be consistent with the provisions 
of the marketing order by tending to 
establish and maintain, in the interest of 
producers and consumers, an orderly 
flow of lemons to market. 

Based on considerations of supply and 
market conditions, it is found that this 
action will tend to effectuate the 
declared policy of the Act. 

Based on the above information, the 
Administrator of the AMS has 
determined that issuance of this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. 

Pursuant to 5 U.S.C. 553, it is further 
found and determined that it is 
impracticable, unnecessary, and 
contrary to the public interest to give 
preliminary notice and engage in further 
public procedure with respect to this 
action and that good cause exists for not 
postponing the effective date of this 
action until 30 days after publication in 
the Federal Register. This is because 
there is insufficient time between the 
date when information became 
available upon which this regulation is 
based and the effective date necessary 
to effectuate the declared policy of the 
Act. 

In addition, market information 
needed for the formulation of the basis 
for this action w'as not available until 
December 11.1990, and this action 
needs to be effective for the regulatory 
week which begins on December 16, 
1990. Further, interested persons were 


given an opportunity to submit 
information and views on the regulation 
at an open meeting, and handlers were 
apprised of its provisions and effective 
time. It is necessary, therefore, in order 
to effectuate the declared purposes of 
the Act. to make this regulatory 
provision effective as specified. 

List of Subjects in 7 CFR Part 910 

Lemons. Marketing agreements, and 
Reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble. 7 CFR part 910 is amended as 
follows: 

PART 910—[AMENDED] 

1. The authority citation for 7 CFR 
part 910 continues to read as follows: 

Authority: Sections 1-19. 48 Slat. 31, as 
amended: 7 U.S.C. 601-674. 

2. Section 910.1049 is added to read as 
follows: 

Note: This section will not appear in the 
Code of Federal Regulations. 

§ 910.1049 Lemon Regulation 749. 

The quantity of lemons grown in 
California and Arizona which may be 
handled during the period from 
December 23 through December 29.1990, 
is established at 300,000 cartons. 

Dated: December 19,1990. 

Robert C. Keeney, 

Deputy Director , Fruit and Vegetable 
Division. 

|FR Doc. 90-30094 Filed 12-20-90: 8:45 am) 
BILLING CODE 3410-02-U 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 

l Docket No. 90-ANE-12; Arndt. 39-68471 

Airworthiness Directives; General 
Electric Co. (GE) CF6 Series Turbofan 
Engines 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Final rule. 

summary: This amendment adopts a 
new airworthiness directive (AD), 
applicable to GE CF6-6, CF6-45, CF6-50, 
and CF6-80A series turbofan engines, 
which establishes an inspection 
requirement for stage 1 fan disks. This 
amendment is prompted by five stage 1 
fan disks found with cracks in the 
dovetail post area. This condition, if not 
corrected, could result in fan disk post 
fracture, multiple fan blade release, 


engine power loss, and uncontained 
engine failure. 

effective DATE: January 22.1991. 
ADDRESSES: The applicable service 
information may be obtained from 
General Electric Aircraft Engines. 
Technical Publications Department, 1 
Neumann Way, Cincinnati. Ohio 45215. 
This information may be examined at 
the FAA, New England Region, Office of 
the Assistant Chief Counsel, room 311. 

12 New England Executive Park. 
Burlington, Massachusetts 01803. 

FOR FURTHER INFORMATION CONTACT: 
Marc J. Bouthillier, Engine Certification 
Branch, ANE-142, Engine Certification 
Office, Engine and Propeller Directorate, 
Aircraft Certification Service, FAA, 12 
New England Executive Park, 

Burlington, Massachusetts 01803: 
telephone (617) 273-7085. 
SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to include a new 
airworthiness directive (AD), applicable 
to GE CF6-6. CF6-45, CF6-50 and CF6- 
80A series turbofan engines, which 
would require repetitive ultrasonic and 
fluorescent penetrant inspections for 
cracks in the fan disk dovetail post area, 
was published in the Federal Register on 
October 2.1990 (55 FR 40197). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Two 
comments were received. One 
commenter expressed no objections to 
the proposed rule as written. The second 
commenter suggested that the fan disk 
exposure definition be modified to 
include only disks with the dovetail 
pressure face coating stripped. The 
commenter stated that this change 
would make the AD definition 
consistent with the applicable service 
bulletin definition, and preclude 
needless stripping of serviceable 
dovetail pressure face coatings at 
relatively short cyclic intervals. 

The FAA concurs with the 
commenter’s suggestion. The FAA has 
determined that a small percentage of 
fan disks with serviceable dovetail 
pressure face coatings may be exposed 
ut the piece part level at relatively short 
cyclic intervals. The strip and recoat of 
these disks is an unnecessary burden, as 
inspection of these disks at short cyclic 
intervals does not add appreciably to 
the possibility of detecting a crack. Also, 
the FAA has determined that the 
commenter’s suggested wording is 
consistent with the manufacturer’s 
service bulletin definition of part 
exposure. Therefore, the commenter’s 
suggested definition of fan disk 
exposure is adopted. 
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After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule with the change 
previously described. The FAA has 
determined that this change will neither 
increase the economic burden on any 
operator nor increase the scope of the 
rule. 

There are approximately 2,891 CF6-6, 
-45. -50. -BOA series turbofan engines of 
the affected design in the worldwide 
fleet. It is estimated that 854 engines of 
U.S. registry would be affected by this 
AD. that it would take approximately 8 
manhours per engine per inspection to 
accomplish the required actions, the 
average labor cost would be $40 per 
manhour, and that approximately 800 
required inspections will be conducted 
annually. Based on these figures, the 
total cost impact of the AD on U.S. 
operators is estimated to be 
approximately $256,000 dollars annually. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule would not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, 1 
certify that this action (1) Is not a “major 
rule*’ under Executive Order 12291; (2) is 
not a “significant rule" under DOT 
Regulatory Policies and Procedures (44 
FR 11034. February 26,1979); and (3) will 
not have a significant economic impact, 
positive or negative, on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 
A final evaluation has been prepared for 
this action and is contained in the Rules 
Docket. A copy of it may be obtained 
from the Rules Docket. 

List of Subjects in 14 CFR Part 39 

Air transportation. Aircraft. Aviation 
safety. Safety. 

Adoption of the Amendment 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
(FAA) amends 14 CFR part 39 of the 
Federal Aviation Regulations (FAR) as 
follows: 

PART 39—[AMENDED] 

1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 1354(a), 1421 and 1423. 
49 U.S.C. 106(g) (Revised Pub. L 97-449, 
January 12.1983): and 14 CFR 11.89. 

§39.13 (Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive (AD): 

General Electric Company: Applies to 

General Electric Company (GE) CF6-6, 
CF0-45, CF6-50, CF6-80A series turbofan 
engines installed on, but not limited to, 
McDonnell-Douglas DC-10, Boeing 747. 
Boeing 767. Airbus A310, and Airbus 
A300 aircraft. 

Compliance is required as indicated, unless 
previously accomplished. 

To prevent stage 1 fan disk post failure, 
which could result m multiple fan blade 
release, engine power loss, and uncontained 
engine failure, accomplish the following: 

(a) Ultrasonic inspect and fluorescent 
penetrant inspect (FPT) the stage 1 fan disk 
dovetail post for cracks in accordance with 
the applicable Accomplishment Instructions 
of Appendix I. at the next fan disk exposure 
after the effective date of this AD. Thereafter, 
reinspect in accordance with Appendix I at 
each fan disk exposure, but not to exceed 
7,500 cycles since last inspection (CSU). 

(b) Parts found cracked during inspection 
in accordance with paragraph (a) of this AD. 
must be removed from sen-ice prior to further 
flight. 

(c) For the purpose of this AD. fan disk 
exposure is defined as any engine 
maintenance action where the fan disk is 
exposed to the piece part level and the 
dovetail pressure face coating is stripped. 

(d) Aircraft may be ferried in accordance 
with the provisions of FAR 21.197 and 2T199 
to a base where the AD can be accomplished. 

(e) Upon submission of substantiating data 
by an owner or operator through an FAA 
Airworthiness inspector, an alternate method 
of compliance with the requirements of this 
AD or adjustments to the compliance times 
specified in this AD may be approved by the 
Manager, Engine Certification Office. Engine 
and Propeller Directorate. Aircraft 
Certification Service, FAA. 12 New England 
Executive Park. Burlington. Massachusetts 
01803. 

All persons affected by this directive who 
have not already received the appropriate 
service documents from the manufacturer 
may obtain copies upon request to the 
General Electric Company. Technical 
Publications Department. 1 Neumann Way, 
Cincinnati. Ohio 45215. These documents 
may be examined at the FAA. New England 
Region. Office of the Assistant Chief Counsel. 
12 New England Executive Park. Burlington. 
Massachusetts 01803. 

Appendix I 

Part A: CF6-5& Cf'6-45 Series Engines 

(1.) Reference: CF8-60/-45 Shop Manual 
Document No. GEK-50481. 

(2.) Accomplishment Instructions: Inspect 
the stage 1 fan disk by the coniacl-ultrasonic 
and fluorescent-penetrant inspections in 
Chapter 72-21-03. Fan Rotor Disk, Stage 1— 
Inspection, of the reference shop manual. 


Note: Information concerning this 
inspection can be found in GE SB No. 72-999. 

Part B: CF&-6 Series Engines 
(1.) Reference: CF6-6 Shop Manual 
Document No. GEK-926& 

(2.) Accomplishment Instructions: Inspect 
the stage 1 fan disk by the contact-ultrasonic 
and fluorescent-penetrant inspections in 
Chapter 72-21-03, Fan Rotor Disk. Stage 1— 
Inspection of the reference shop manual. 

Note: Information concerning this 
inspection can be found in GE SB No. 72-965. 

Part C: CF6-60A Series Engines 

(1.) CF8-80A Engine Manual Document No. 
CEK-72501. 

(2.) Accomplishment Instructions: Inspect 
the stage 1 fan disk by contact-ultrasonic and 
fluorescent-penetrant inspections in Chapter 
72-21-03, Fan Rotor Disk. Stage 1— 
Inspection, of the reference engine manual 
Note: Information concerning this 
inspection can be found in GE SB No. 72-575. 

This amendment becomes effective 
January 22,1991. 

Issued in Burlington. Massachusetts, on 
December 11.1990. 

ilerschei C. Jones, 

Acting Manager. Engine and Propeller 
Directorate. Aircraft Certification Service. 
[FR Doc. 90-29877 Filed 12-20-90; 8:45 ara| 
BILUNG CODE 4910-13-M 


DEPARTMENT OF STATE 
22 CFR Part 33 
[Public Notice 1306J 

Fishermen’s Protective Act; Fees for 
the Agreement Year 

AGENCY: Department of State. 
action: Establishment of fees. 

summary: Section 7 of the Fishermen’s 
Protective Act of 1967, as amended, 
requires fees from participating vessel 
owners for deposit into the Fishermen’s 
Guaranty Fund. These fees partially 
fund a program which compensates 
fishing vessel owners for certain losses 
they have incurred when their vessels 
have been seized by foreign nations 
under certain circumstances. This notice 
establishes the fee for Fiscal year 1991 
(October 1.1990 through September 30. 
1991) at $8.00 per gross vessel ton. 
payable in full on December 31.1990, for 
those vessels licensed to fish under the 
Treaty on Fisheries Between the 
Governments of Certain Pacific Island 
States and the Government of the 
United States of America (Treaty) and 
$16.00 per gross vessel ton for all other 
vessels, payable either in full on 
December 31.1990 or m two equal 
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payments on December 31,1990 and 
May 1.1991. 

EFFECTIVE date: October 1,1990— 
September 30.1991. 

FOR FURTHER INFORMATION CONTACT: 

Mr. H. Stetson Tinkham, Office of 
Fisheries Affairs, Bureau of Oceans and 
International Environmental and 
Scientific Affairs, Department of State. 
Washington. DC 20520, Telephone 
number (202) 647-2009. 

SUPPLEMENTARY INFORMATION: The 
Fishermen’s Guaranty Fund, under 
section 7 of the Fishermen’s Protective 
Act (22 U.S.C. 1971-1980), (the “Act”) 
compensates U.S. fishing vessel owners 
who have entered into guaranty 
agreements for certain losses caused by 
a foreign country's seizure or detention 
of a U.S. fishing vessel based on claims 
to jurisdiction not recognized by the 
United States or exercised in a manner 
inconsistent with international law as 
recognized by the United States. The fee 
established for the 1991 agreement year 
(through September 30,1991) of $8.00 per 
gross vessel ton for those vessels 
licensed to fish under the Treaty and 
$16.00 per gross vessel ton for all other 
vessels, is predicated on several factors. 

First, it is logical to set a fee at a level 
which will encourage participation and, 
at the same time, raise the required 
revenue. Recent experience would 
indicate that a fee in excess of $30 has 
the effect of decreasing participation in 
the program. In 1986, when the fee was 
set at $30, there were only 28 agreement 
holders and not all of these paid the full 
fee. The previous year when the fee was 
set at $16, there were 87 agreement 
holders. Because of the timing of the 
transfer of the Fund from the 
Department of Commerce to the 
Department of State (the transfer was 
not fully implemented until the middle of 
fiscal year 1987) and because of a legal 
challenge to the 1986 fee structure, only 
22 vessels participated in the 1987 
program. In this regard, 1987 was not a 
typical year. Participation in the Fund 
increased to 51 vessels in fiscal year 
1988, when the fee was set at $22.00 but 
fell to 39 vessels in fiscal years 1989 and 
1990, when the fee was set at $16.00 due 
to the sale of several vessels. 

Second, on March 23,1989, the United 
States District Court for the Southern 
District of California, in the 
Memorandum Decision M/V Brenda 
Jolene et al. v. United States of 
America . found that the amount of the 
fee should be based on a percentage of 
what the U.S. Government seeks in 
appropriations for the Fund rather than 
based solely on what the demands 
against the Fund are anticipated to be. 
This finding has been considered in the 


formulation of the Department's fiscal 
year 1990 budget. In fiscal year 1991, the 
Fund is expected to receive 
appropriations in the amount of $450,000 
and collect fees in an amount equal to or 
less than $450,000. Therefore, a fee of 
$8.00 for those vessels licensed to fish 
under the Treaty and $16.00 per gross 
vessel ton for all other vessels has been 
set for fiscal year 1991, anticipating that 
40 vessels will participate in the Fund. It 
is estimated that based on the above, 
approximately $425,000 will be 
collected. This will be under the 
$450,000 ceiling imposed on the Fund by 
the Office of Management and Budget. 

Third, the ten year average 
disbursement for the Fund is 
approximately $1.47 million annually. In 
recent years, there has been a 
noticeable decrease in the number of 
claims. The average annual 
disbursement for the past five years has 
been approximately $1.59 million. At the 
same time, it appears that the demands 
on the Fund are cyclical in nature. For 
example, despite a high level of demand 
against the Fund in FY 1986, there were 
no claims filed against the Fund in FY 
1987, two claims in FY 1988, and no 
claims in FY 1989 or FY 1990. 

A final factor involved in determining 
the fee level is the entry into force of the 
Treaty on Fisheries Between the 
Governments of Certain Pacific Island 
States and the Government of the 
United States of America (Treaty) on 
June 15.1988. The Treaty has 
dramatically reduced the risk of seizures 
in that part of the Pacific Ocean. 

Fees are established by publication of 
notices in the Federal Register. 
Agreement holders for the fiscal year, 
October 1,1989 through September 30. 
1990, may renew their agreements by 
sending in a signed guaranty agreement 
form and the first installment of the fee 
now being set. U.S. fishing vessel 
operators who did not participate last 
year may send in two signed 
Application for Agreement forms, two 
signed Guaranty Agreement forms (page 
one left blank), a U.S. Coast Guard form 
CG-1330, "Certificate of Ownership of 
Vessel,” along with the year’s fee. in 
order to enter into a guaranty agreement 
for the fiscal year 1991. 

The program fee for the fiscal year 
1991 (through September 30,1991) 
agreement year is hereby established at 
$8.00 per gross vessel ton for those 
vessels licensed to fish under the Treaty 
and $16.00 per gross vessel ton for all 
other vessels. 

The fee is due on the date this notice 
is published in the Federal Register, and 
due no later than December 31,1990 for 
those vessels licensed to fish under the 
Treaty. For all other vessels, the full fee 


is due no later than December 31.1990. 
but is optionally payable in two equal 
installments, the first due no later than 
December 31.1990. and the second due 
no later than May 1 , 1991. In the event of 
a late initial fee payment, program 
coverage will commence one day after 
the postmark date of the fee payment. 
Coverage lapses if the second fee 
payment is not received by May 1 , 1991. 
No seizure which occurs after 
September 30.1990, but before one day 
after the postmark date of fee payment, 
will be eligible for compensation. 
Coverage may be obtained at any time 
during the fiscal year for the balance of 
that year upon payment of the full fee. 
Coverage will commence as above, 
however. Fees will not be prorated for 
coverage during fractional parts of the 
year. 

For the purpose of this notice, 
postmark means the date and time at 
which the U.S. Postal Service cancels 
postage. Use of certified mail is 
encouraged. If fees are delivered by 
uncertified metered mail or by any 
means other than U.S. Mail, the actual 
date and time of receipt will determine 
the effective date. 

Changes in U.S. Law and Policy 

Recent amendments to the Magnuson 
Fishery Conservation and Management 
Act (Pub. L. 101-627) assert U.S. 
jurisdiction over highly migratory 
species of tuna in the U.S. exclusive 
economic zone (EEZ). Accordingly, as a 
matter of international law. the United 
States now recognizes other coastal 
states' claims to jurisdiction over tuna in 
their EEZ’s. This change directly affects 
certification of claims filed under the 
Fishermen's Protective Act. Participants 
are advised that this means that the 
Department will no longer certify for 
payment claims resulting from the 
seizure of a U.S. vessel while such 
vessel was fishing for tuna within the 
exclusive economic zone of another 
country in violation of that country’s 
laws. 

Claims for detentions or seizures 
based on claims to jurisdiction 
exercised in a manner inconsistent with 
international law as recognized by the 
United States may still be certified by 
the Department. 

Classification 

This action is taken under the 
authority of 22 U.S.C. 1977, complies 
with Executive Order 12291, and is not 
subject to the requirements of the 
Regulatory Flexibility Act. It does not 
contain any collection of information 
requirement, as defined in the 
Paperwork Reduction Act. 
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As a '‘matter relating to Agency • • • 
contracts," this notice is exempt for the 
notice, comment, and delayed 
effectiveness provisions of the 
Administrative Procedure Act. This 
means analysis under the Regulatory 
Flexibility Act is not required. 

Dated: December 7,199a 
For the Secretary of State. 

Richard I. Smith, 

Acting Assistant Secretary for Oceans and 
International Environmental and Scientific 
Affairs. 

IFR Doc. 90-29668 Filed 12-20-90; 8:45 am) 

BILLING COO£ 4710-0$-II 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
33 CFR Part 165 

[COTP Savannah Regulation 90-129) 

Safety Zone Regulations; Savannah 
River, Savannah, GA 

AGENCY: Coast Guard. DOT. 
action: Emergency role. 

summary: The Coast Guard is 
establishing a safety zone on the 
Savannah River. This zone consists of 
an area of 200 foot radius around 
Georgia Port Authority Garden City 
Terminal and a moving safety zone 
around all cargo ships loaded with 
military equipment and transiting the 
Savannah River. The zone is needed due 
to movement of military cargo through 
the Port of Savannah. The Captain of the 
Port may restrict access to the safety 
zone in the interest of safety if 
necessary. These restrictions may 
include closing the zone to traffic. 
Mariners are required to contact the 
Captain of the Port or his representative 
to determine what restrictions shall be 
observed during transit. All persons or 
vesselsentering or operating within the 
zone will be required to immediately 
obey any direction or order of the 
Captain of the Port or his representative. 
effective DATES: This regulation is 
effective at 2400 14 December 1990 until 
terminated by the Captain of the Port, 
Savannah. GA. 

FOR FURTHER INFORMATION CONTACT: 

LT T.F. Mann (912) 944-4371. Normal 
working hours are between 7:30 a.m. 
and 4 p.m., Monday through Friday, 
except holidays. 

SUPPLEMENTARY INFORMATION: bl 

accordance with 5 U.S.C. 553, a Notice 
of Proposed Ruelmaking (NPRM) was 
not published for this regulation and 
good cause exists for making it effective 
in less than 30 days after Federal 


Register publication. Publishing an 
NPRM and delaying its effective date 
would be contrary to the public interest 
since immediate action is needed to 
prevent possible hazards to mariners. 

Drafting Information 

The drafters of this regulation are 
MSTC D. Walsh, project officer for the 
Captain of the Port, and LT G. Tanos, 
project attorney. Seventh Coast Guard 
District Legal Office. 

Discussion of Regulation 

This regulation is effective as of 12 
p.m. Friday, December 14,1990, and 
expires when terminated by the Captain 
of the Port. Savannah. GA. This 
regulation is issued pursuant to 33 
U.S.C. 1225 and 1231 as set out in the 
authority citation for all of part 165. 

Federalism 

This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612 and it has been determined that 
the proposed rule making does not have 
sufficient Federalism implications to 
warrant the preparation of a Federalism 
Assessment. 

List of Subjects in 33 CFR Part 165 

Harbors, Marine safety. Navigation 
(water). Security measures. Vessels and 
waterways. 

Regulation 

In consideration of the foregoing, 
subpart C of part 165 of title 33. Code of 
Federal Regulations, is amended as 
follows: 

PART 165—1 AMENDED) 

1. The authority citation for part 165 
continues to read as follows: 

Authority: 33 U.&C. 1225 and 1231; 50 
U.S.C. 191; 49 CFR 1.46 and 33 CFR 1.05-l(g). 
6.04-1, 6.04-6. and 160.5. 

2. A temporary § 165.TQ704 is added 
to read as follows: 

§ 165.T0704 Safety Zone: Savannah River, 
Savannah, Georgia. 

(a) Location. The following area is a 
safety zone: Two hundred foot radius 
around Garden City Terminal, 
approximate position 32 degrees 8 
minutes N, 81 degrees 9.5 minutes W. 
and around all cargo ships loaded with 
military equipment and transiting the 
Savannah River. 

(b) Effective dates. This regulation 
becomes effective at 12 p.m. 14 
December 1990 until terminated by the 
Captain of the Port. Savannah. GA. 

(c) Regulation. In accordance with the 
general regulations in § 165.23 of this 


part, entry into the zone is subject to the 
following requirements. 

(1) All persons and vessels in the 
vicinity of the safety zone shall 
immediately obey any direction or order 
of the Captain of the Port or a 
representative of the Captain of the Port. 

(2) The “representative of the Captain 
of the Port" is any Coast Guard 
commissioned, warrant or petty officer 
who has been designated by the Captain 
of the Port. Savannah, GA to act on his 
behalf. A representative of the Captain 
of the Port may be contacted on board 
any Coast Guard vessel assigned to 
enforce the safety zone. 

(3) Before entering the safety zone, a 
vessel operator shall contact the 
Captain of the Port or a representative 
of the Captain of the Port to determine 
what restrictions, if any. have been 
imposed on vessels in the safety zone. 
The Captain of the Port may be 
contacted by telephone via the 
Command Duty Officer at (912) 944- 
4371. Coa9t Guard vessels assisting in 
the enforcement of the safety zone may 
be contacted on VHF-FM channels 13 or 
16, or vessel operators may determine 
restrictions in effect for the safety zone 
by coming alongside a Coast Guard 
vessel patrolling the perimeter of the 
safety zone. 

(4) The Captain of the Port will issue a 
Marine Safety Information Broadcast 
Notice to Mariners to Notify the 
maritime community of the safety zone 
and restrictions imposed. 

Dated: t3 December 1990. 

R.E. Ford, 

Commander. U.S. Coast Guard. Captain of the 
Port. Savannah. GA. 

(FR Doc. 90-29911 Filed 12-20-90: 8:45 am] 

BILLING CODE 4910-14-M 


33 CFR Part 165 

(COTP San Francisco Bay Reg. SF-90-121 

Security Zone Regulations; Naval 
Weapons Station, Concord, CA; 
Effective Date Change 

agency: Coast Guard. DOT. 
action: Temporary rule: extension of 
effective date. 

SUMMARY: On September 21,1990 the 
Coast Guard published an emergency 
rule in the Federal Register (55 F*R 38801) 
establishing a security zone for 
waterside approaches to Naval 
Weapons Station. Concord. The 
effective date was to expire on 
December 31.1990. This document 
extends the effective date of the 
temporary rule until June 30.1991. 
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EFFECTIVE DATES: Section 1G5.T1177 is 
effective until 30 June, 1901 unless 
sooner terminated by the Captain of the 
Port. 

FOR FURTHER INFORMATION CONTACT: 

LCDR RK Tinker at (415) 437-3073. 
SUPPLEMENTARY information: Because 
Operation Desert Shield is ongoing, the 
need to safeguard vessels and 
waterfront facilities against destruction 
from sabotage or other subversive acts, 
accidents, or other causes of a similar 
nature remains. This regulation is 
necessary in the interest of national 
security and for the general safety of the 
public. 

Authority: 33 U.S.C. 1225 and 1231; 50 
U.S.C 191: 49 CFR 1.46 and 33 CFR 1.05-l(g). 
6.04-1. 6.04-6 and 33 CFR 165.5. 

Dated: December 13,1990. 

T.H. Robinson, 

Captain, US Coast Guard. Captain of the 
Port, San Francisco. 

(FR Doc. 90-29906 Filed 12-20-90: 8:45 amj 

BILLING CODE 4910-14-M 


33 CFR Part 165 

1COTP San Francisco Bay Reg. SF-90-131 

Security Zone Regulations; Oakland 
Outer Harbor, Oakland, CA; Effective 
Date Change 

AGENCY: Coast Guard, DOT. 
action: Temporary rule; extension of 
effective date. 

SUMMARY: On September 28,1990 the 
Coast Guard published an emergency 
rule in the Federal Register (55 FR 39619) 
establishing a security zone for 
waterside approaches to Oakland Outer 
Harbor. The effective date was to expire 
on December 31,1990. This document 
extends the effective date of the 
temporary rule until fune 30,1991. 
EFFECTIVE DATES: Section 165.T1178 is 
effective until 30 June, 1991 unless 
sooner terminated by the Captain of the 
Port. 

FOR FURTHER INFORMATION CONTACT: 

LCDR RJ2. Tinker at (415) 437-3073. 
SUPPLEMENTARY information: Because 
Operation Desert Shield is ongoing the 
need to safeguard vessels and 
waterfront facilities against destruction 
from sabotage or other subversive acts, 
accidents, or other causes of a similar 
nature remains. This regulation is 
necessary in the interest of national 
security and for the general safely of the 
public. 

Authority: 33 U.S.C. 1225 and 1231; 50 
U.S.C. 191; 49 CFR 1.48 and 33 CFR 1.05-l(g). 
6.04-1. 0.04-6. and 33 CFR 165 S 


Dated: December 13.1990. 

T.H. Robinson, 

Captain . US Coast Guard. Captain of the 
Port. San Francisco. 

[FR Doc. 90-29909 Filed 12-20-90; 8:45 am) 

BILLING CODE 4910- 14-M 


DEPARTMENT OF VETERANS 
AFFAIRS 

38 CFR Part 3 
RIN 2900-AE23 

VA Assistance in Developing Claims 

AGENCY: Department of Veterans 
Affairs. 

action: Final rule. 

summary: The Department of Veterans 
Affairs (VA) has amended its 
adjudication regulations to implement 
recent legislation addressing VA’s 
responsibility to assist claimants in 
developing the facts pertinent to their 
claims. It has been a long-standing VA 
policy to provide such assistance, but 
until recently there has been no 
statutory requirement to do so. The 
intended effect of this amendment is to 
clarify VA’s obligation in this area. 
EFFECTIVE DATE: January 22.1991. 

FOR FURTHER INFORMATION CONTACT: 
John Bisset. Jr., Consultant, Regulations 
Staff. Compensation and Pension 
Service. Veterans Benefits 
Administration, Department of Veterans 
Affairs, 810 Vermont Avenue NW., 
Washington, DC 20420, (202) 233-3005. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of August 1.1990, at 
pages 31192 through 31193 VA published 
a proposed regulatory amendment 
concerning the long-standing VA policy 
to assist claimants in developing the 
facts pertinent to their claims. Interested 
persons were invited to submit written 
comments, suggestions or objections on 
or before August 31,1990. Since no 
comments were received, the regulation 
has been adopted as proposed without 
change. 

The Secretary hereby certifies that 
this regulatory amendment will not have 
a significant economic impact on a 
substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act (RFA), 5 U.S.C. 601-612. 
The reason for this certification is that 
this amendment would not directly 
affect any small entities. Only VA 
beneficiaries could be directly affected. 
Therefore, pursuant to 5 U.S.C. 605(b). 
this amendment is exempt from the 
initial and final regulatory flexibility 
analysis requirements of sections 603 
and 604. 


In accordance with Executive Order 
12291, Federal Regulation, the Secretary 
has determined that this regulatory 
amendment is non-major for the 
following reasons: 

(1) It will not have an annual effect on 
the economy of $100 million or more. 

(2) It will not cause a major increase 
in costs or prices. 

(3) It will not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United Stales-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The Catalog of Federal Domestic 
Assistance program numbers are 64.100, 
64.101. 64.104. 64.105. 64.106. 04.109 and 
64.110. 

List of Subjects in 38 CFR Part 3 

Administrative practice and 
procedure, Claims, Handicapped. Health 
care. Pension, Veterans. 

Approved: November 27,1990. 

Edward |. Derwinski, 

Secretary of Veterans A ffairs. 

PART 3—l AMENDED) 

38 CFR part 3. Adjudication, is 
amended by adding § 3.159 to read as 
follows: 

§ 3.159 Department of Veterans Affairs 
assistance in devetoping claims. 

(a) Although it is the responsibility of 
any person filing a claim for a benefit 
administered by the Department of 
Veterans Affairs to submit evidence 
sufficient to justify a belief in a fair and 
impartial mind that the claim is well 
grounded, the Department of Veterans 
Affairs shall assist a claimant in 
developing the facts pertinent to his or 
her claim. This requirement to provide 
assistance shall not be construed as 
shifting from the claimant to the 
Department of Veterans Affairs the 
responsibility to produce necessary 
evidence. 

(b) When information sufficient to 
identify and locate necessary evidence 
is of record, the Department of Veterans 
Affairs shall assist a claimant by 
requesting, directly from the source, 
existing evidence which is either in the 
custody of military authorities or 
maintained by another Federal agency. 
At the claimant’s request, and provided 
that he or she has authorized the release 
of such evidence in a form acceptable to 
the custodian thereof, the Department of 
Veterans Affairs shall assist a claimant 
by attempting to obtain records 
maintained by State or local 
governmental authorities and medical. 
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employment, or other non-government 
records which are pertinent and specific 
to the claim. The Department of 
Veterans Affairs shall not pay any fees 
charged by the custodian for providing 
such evidence. 

(c) Should its efforts to obtain 
evidence prove unsuccessful for any 
reason which the claimant could rectify, 
the Department of Veterans Affairs shall 
so notify the claimant and advise him or 
her that the ultimate responsibility for 
furnishing evidence rests with the 
claimant. 

(Authority: 38 U.S.C. 3007) 

[FR Doc. 90-29832 Filed 12-20-90: 8:45 am] 

BILLING CODE 8320-01-M 


38 CFR Part 3 
RIN 2900-AE22 

New and Material Evidence 

agency: Department of Veterans 
Affairs. 

action: Final rule. 

summary: The Department of Veterans 
Affairs (VA) has amended its 
adjudication regulations to define the 
term “new and material evidence”. This 
action is necessary in order to clarify 
the meaning of the term as it is used in 
VA’s adjudication process. The intended 
effect of this amendment is to provide a 
standard definition of the term to guide 
the deliberations of VA decisionmakers 
and appellate reviewers. 

EFFECTIVE date: January 22,1991. 

FOR FURTHER INFORMATION CONTACT: 
Don England, Chief, Regulations Staff, 
Compensation and Pension Service 
(211B), Veterans Benefits 
Administration, Department of Veterans 
Affairs, 810 Vermont Avenue, NW., 
Washington. DC 20420, (202) 233-3005. 
SUPPLEMENTARY INFORMATION: VA 
published in the Federal Register of May 
8. 1990, at pages 19088-19089 a proposed 
regulatory amendment defining the term 
“new and material evidence”. Interested 
persons were invited to submit written 
comments, suggestions or objections on 
or before June 7,1990. VA received 
comments from the American Legion, 
Disabled American Veterans, the 
Veterans of Foreign Wars of the United 
States, Vietnam Veterans of America 
and the National Veterans Legal 
Services Project, and one interested 
individual. 

One commenter felt that the proposed 
regulation was clear and unambiguous 
and had no objection to its wording, but 
recommended that the final rule be 
accompanied by a discussion of various 
types of evidence including an 


illustration of the types of evidence 
considered duplicative. Two other 
commenters suggested that the proposed 
definition be expanded to define the 
term “evidence” and offered language 
for consideration. VA does not believe 
that adopting either suggestion would be 
beneficial. VA has traditionally used a 
broad definition of the term “evidence” 
as demonstrated by 38 CFR 3.103(d), 
which directs that evidence, “whether 
documentary, testimonial or in other 
form,” be maintained as part of the 
permanent record of a claim. (See the 
Federal Register of April 11,1990, page 
13528). The purpose of the current 
rulemaking is not to address the types of 
evidence which claimants may submit, 
but rather to set forth the criteria VA 
uses when determining whether that 
evidence is “new and material.” 
Qualifying language inserted into the 
regulation could be misinterpreted by 
some claimants as limiting the types of 
evidence they may submit and, as a 
result, have the unintended effect of 
discouraging them from attempting to 
reopen their claims by submitting 
additional evidence. An example of 
what might constitute duplicative 
evidence would serve no purpose here 
since that term is easily understood to 
mean a replica or copy of previously 
submitted evidence. 

One commenter suggested that the 
word “substantially” be deleted because 
it is vague and lends itself to abuse of 
discretion. VA does not concur. For 
purposes of this definition, evidence 
must have more than a merely nominal 
bearing on the issue under consideration 
in order to be considered “material.” 

The word “substantially" establishes 
that requirement and could not be 
deleted without also removing an 
essential part of the definition. As to the 
suggestion that the language may lend 
itself to abuse of discretion, VA’s policy 
of resolving reasonable doubt in favor of 
the claimant offers adequate protection 
against that possibility. 

Another commenter suggested that the 
words “substantially” and “significant” 
be deleted because they impose a 
standard so exacting as to require that 
any new evidence be of such probative 
value that it would require reversal of 
the previous decision. VA does not 
concur. It has always been VA's 
position that evidence may be new and 
material even though it does not warrant 
revision of a previous decision, and the 
standard adopted in this regulation 
reflects that position. The phrase “must 
be considered in order to fairly decide 
the merits of the claim” does not impose 
a requirement that the evidence have a 
preordained effect on a previous 


decision in order to be considered new 
and material. 

One commenter suggested that the 
phrase “which is neither cumulative nor 
redundant” be deleted since it appeared 
that the words were used synonymously 
to mean “repetitious.” VA does not 
concur. These words have differing legal 
implications which are generally 
recognized. Within the regulation 
“cumulative” refers to additional 
evidence which supports a point already 
established by other evidence of the 
same type, while “redundant” is a 
broader term which may refer to 
additional evidence supporting a point 
already established by evidence of a 
different type, or to evidence which is 
superfluous, extraneous, or irrelevant to 
the central matter under consideration. 
These are distinctions which would not 
be adequately addressed if the phrase 
were deleted from the regulation. 

One commenter argued that the 
regulation as proposed is “greatly more 
onerous” to claimants than VA’s 
“current definition” of new and material 
evidence. The commenter suggested that 
VA adopt language from its adjudication 
procedures manual, which has no 
regulatory effect, as our definition. VA 
does not concur. We initiated this 
rulemaking because there is no current 
definition of the term which is binding 
on the entire Department by virtue of 
having been approved by the Secretary 
of Veterans Affairs or his predecessors. 
The language used in the adjudication 
procedures manual is not regulatory and 
it does not present a reasonable 
alternative to the proposed definition. 
Much of the language in that manual 
addresses itself to the term “evidence” 
which, as explained above, is outside 
the scope of the current rulemaking. The 
commenter also cited a sentence from 
the manual which reads ”[n]ew 
evidence that is accepted as the basis 
for changing a previous decision is 
material.” Although that is an accurate 
statement, it does not lend itself to 
inclusion in the regulation because it 
does not encompass all categories of 
evidence which may be material. It 
would, in fact, result in a more 
restrictive standard than VA has 
proposed. The proposed definition 
reflects VA’s historic concept of the 
term “new and material evidence” and 
expresses it clearly and unambiguously 
in language which is appropriate for a 
definition. 

The same commenter presented the 
theory that the rgulation as proposed 
places a hurdle, which Congress did not 
envision, in the path of a claimant who 
filed a notice of disagreement before 
enactment of the Veterans’ Judicial 
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Review Act but wishes to have his or 
her claim reviewed by the U.S. Court of 
Veterans Appeals. The writer suggests 
that Congress was aware that claims 
could “easily’* be reopened by 
submitting new and material evidence 
and intended that “all” these individuals 
should have to do to obtain judicial 
review is to file a reopened claim 
supported by new and material 
evidence. Section 402 of the Veterans* 
Judicial Review Act (Pub. L. 100-687.102 
Stat. 4105) states clearly and 
unequivocally that the judicial review 
provisions of the Act apply only to those 
cases in which a notice of disagreement 
was Filed on or after the date of 
enactment. Congress was certainly 
aware that a claim may be reopened by 
the submission of new and material 
evidence; it was also aware that a 
decision by VA that the evidence 
submitted is not new and material may 
itself be appealed. We are unable to find 
any indication in the law or its 
legislative history, however, that 
Congress expected that claimants would 
be able to reopen a claim with evidence 
which cannot meet the standard set in 
the proposed definition. As 
demonstrated previously, the proposed 
definition reflects VA’s historical 
concept of the term “new and material 
evidence.” Rather than defining the term 
in a way which is more onerous to 
claimants than Congress intended, as 
the commmenter suggested, this 
regulation gives full effect to the 
congressional intent behind passage of 
38 U.S.C. 3008, which was to codify VA’s 
current practice of requiring that a 
previously disallowed claim be 
reopened upon submission of new and 
material evidence (See 34 Cong. Rec. S 
16639-40 (daily ed., Oct. 18.1988)). 

The same commenter objected that it 
would be grossly unfair to allow 
adjudicators to conclude that evidence 
is not new and material when the 
evidence bears solely on issues that the 
adjudicator “believes” were already 
established even though “no express 
and final findings of fact were made on 
this issue in the previous adjudication of 
the claim.” VA does not concur. This 
objection revisits the commenter’s 
previous argument, which we have 
already addressed, for allowing a 
finding that evidence is new and 
material based on minor technicalities 
or peripheral issues. VA’s policy of 
resolving reasonable doubt in favor of 
the claimant, the statutory requirement 
that VA’s notification of an adverse 
decision include an explanation of the 
reasons for the decision, and the fact 
that a determination that evidence is not 
new and material may be appealed are 


substantial protections against the gross 
unfairness which the commenter 
foresees. 

VA appreciates the comments and 
suggestions submitted in response to the 
proposed rule, which is now adopted 
without change. 

The Secretary hereby certifies that 
this regulatory amendment will not have 
a significant economic impact on a 
substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act (RFA), 5 U.S.C 601-612. 
The reason for this certification is that 
this amendment would not directly 
affect any small entities. Only VA 
beneficiaries could be directly affected. 
Therefore, pursuant to 5 U.S.C. 605(b), 
this amendment is exempt from the 
initial and final regulatory flexibility 
analysis requirements of sections 603 
and 604. 

In accordance with Executive Order 
12291, Federal Regulation, the Secretary 
has determined that this regulatory 
amendment is non-major for the 
following reasons: 

(1) It will not have an annual effect on 
the economy of $100 million or more. 

(2) It will not cause a major increase 
in costs or prices. 

(3) It will not have significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The Catalog of Federal Domestic Assistance 
program numbers are 64.100. 64.101, 64.104, 
64.105. 64.106. 64.109 and 64.110. 

List of Subjects in 38 CFR Part 3 

Administrative practice and 
procedure. Claims, Handicapped, Health 
care, Pension, Veterans. 

Approved: November 27,1990. 

Edward J. Dervvinski, 

Secretary of Veterans Affairs. 

PART 3—[AMENDED] 

38 CFR part 3, Adjudication, is 
amended as follows: 

In § 3.156 existing paragraphs (a) and 
(b) are redesignated as paragraphs (b) 
and (c) and new paragraph (a) is added 
to read as follows: 

§ 3.156 New and material evidence. 

(a) New and material evidence means 
evidence not previously submitted to 
agency decisionmakers which bears 
directly and substantially upon the 
specific matter under consideration, 
which is neither cumulative nor 
redundant, and which by itself or in 
connection with evidence previously 
assembled is so significant that it must 


be considered in order to fairly decide 
the merits of the claim. 
***** 

(Authority: 38 U.S.C. 210(c)) 

|FR Doc. 90-29833 Filed 12-20-90: 8:45 am[ 

BILUNG CODE #320-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 721 

IOPTS-50582B; FRL-3838-1] 

RIN 2070-AB27 

Significant New Uses of Certain 
Chemical Substances; Correction 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

SUMMARY: In FR Doc. 90-19185 
published in the Federal Register of 
August 15.1990 (55 FR 33296), two cross- 
references were inadvertently stated. 
This document corrects those 
references. Because these are 
nonsubstantive dhanges, notice and 
public comment are not required. 

dates: Effective December 21, 1990. 

FOR FURTHER INFORMATION CONTACT: 

John A. Richards. Director. Federal 
Register Staff (TS-788B), Office of 
Pesticides and Toxic Substances, 
Environmental Protection Agency, 401 M 
St.. SW.. Washington. DC 20460. Office 
location and telephone number: Rm. NE- 
G009, Northeast Mali, (202) 382-2253. 

List of Subjects in 40 CFR Part 721 

Chemicals. Environmental protection. 
Hazardous materials, Recordkeeping 
and reporting requirements. Significant 
new uses. 

Dated: November 30.1990. 

Joseph A. Carra, 

Acting Director. Office of Toxic Substances. 

Therefore, it is proposed that 40 CFR 
part 721 be amended as follows: 

PART 721— (AMENDED! 

1. The authority citation for part 721 
continues to read as follows: 

Authority: 15 U.S.C. 2604 and 2607. 

§721.1475 | Amended! 

2. Section 721.1475(a)(2)(ii) is amended 
by correcting the reference ”(g)(4)(l)“ to 
read ”(g)(4)(ij”. 
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§721.1616 (Amended] 

3. Section 721.1616(a)(2)(ii) is amended 
by correcting the reference "(g)(i)(ix)’' to 
read “(g)(l)(ix) M . 

|FR Doc. 90-29922 Filed 12-20-90; 8:45 am] 

BILLING CODE 6560-50-F 


40 CFR Part 721 

(OPTS-50582A; FRL-3837-5] 

Technical Amendment to Significant 
New Use Rule 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Final rule; technical 
amendment. 


SUMMARY: EPA issued a document (FR 
Doc. 90-19185) published in the Federal 
Register of August 15,1990 (55 FR 
33296). That document inadvertently 
assigned § 721.266 to acrylamide, 
polymer with substituted 


alkylacrylamide salt. This number had 
already been assigned to another 
chemical, therefore, § 721.266— 
Acrylamide, polymer with substituted 
alkylacrylamide salt is being 
redesignated as § 721.264. This action is 
necessary to eliminate duplication in 
numbering. Because this is a 
nonsubstantive change, notice and 
public comment are not required. 

dates: This document is effective on 
December 21.1990. 

FOR FURTHER INFORMATION CONTACT: 

Michael M. Stahl. Director, 
Environmental Assistance Division (TS- 
799), Office of Toxic Substances, Room 
E-543B, 401 M St.. SW., Washington, DC 
20460, (202) 554-1404, TDD (202) 554- 
0551. 

SUPPLEMENTARY INFORMATION: EPA has 

redesignated 40 CFR 721.266, 
acrylamide, polymer with substituted 
alkylacrylamide salt, as 40 CFR 721.264. 


List of Subjects in 40 CFR Part 721 

Chemicals. Environmental protection. 
Hazardous materials, Reporting and 
recordkeeping requirements. Significant 
new uses. 

Dated: November 5.1990. 

Charles Elkins, 

Director ; Office of Toxic Substances . 

Therefore, 40 CFR part 721 is amended 
as follows: 

PART 721—l AMENDED] 

1. The authority citation for part 721 
continues to to read as follows: 

Authority: 15 U.S.C. 2604 and 2607. 

§721.266 (Amended] 

2. By redesignating § 721.266, 
acrylamide, polymer with substituted 
alkylacrylamide salt, published at 55 FR 
33296, August 15, 1990, as § 721.264. 

|FR Doc. 90-29923 Filed 12-20-90: 8:45 am) 
BILLING CODE 6560-50-F 
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
33 CFR Part 110 
(CGD5 90-083] 

Special Anchorage Area, North East, 
MD 

agency: Coast Guard. DOT. 

action: Notice of proposed rule making. 

summary: The Coast Guard is 
considering a request by the Northeast 
River Yacht Club to delete the Special 
Anchorage located in Northeast River, 
North East, Md., from the Code of 
Federal Regulations. 
dates: Comments must be received on 
or before February 4,1991. 
addresses: Comments should be 
mailed to Commander (oan), Fifth Coast 
Guard District, 431 Crawford Street, 
Portsmouth, VA 23704-5004. The 
comments and other materials 
referenced in this notice will be 
available for inspection and copying at 
431 Crawford Street, Portsmouth, VA. 
room 509. Normal office hours are 
between 8 a.m. and 4 p.m., Monday 
through Friday, except holidays. 
Comments may also be hand delivered 
to this address. 

FOR FURTHER INFORMATION CONTACT: 

Lt. Scott Keene (804) 390-6285. 
SUPPLEMENTARY INFORMATION: 

Interested persons are invited to 
participate in this rulemaking by 
submitting written views, data or 
arguments. Persons submitting 
comments should include their names 
and addresses, identify this notice CGD5 
90-083 and the specific section of the 
proposal to which their comments apply, 
and give reasons for each comment. 

The regulations may be changed in 
light of comments received. All 
comments received before the 
expiration of the comment period will be 
considered before final action is taken 
on this proposal. No public hearing is 
planned, but one may be held if written 


requests for a hearing are received and 
it is determined that the opportunity to 
make oral presentations will aid the 
rulemaking process. 

Drafting Information 

The drafters of thi9 notice are Lt. Scott 
Keene, project officer, Fifth Coast Guard 
District Waterways and Planning 
Section and CDR Stephen R. Campbell. 
USCG, project attorney, Fifth Coast 
Guard District. Legal Office. 

Discussion of Proposed Regulations 

The Northeast River Yacht Club 
currently plans to expand their marina 
into the Special Anchorage Area, North 
East. Maryland. The Anchorage 
Regulation was formally adopted in a 
final ruling of the Federal Register on 
February 12,1974. The abolition of the 
anchorage will allow Northeast River 
Yacht Club to build additional boat slips 
outboard of their property into the 
Northeast River. 

Economic Assessment and Certification 

These proposed regulations are 
considered to be non-major under 
Executive Order 12291 on Federal 
Regulation and nonsignificant under 
Department of Transportation regulatory 
policies and procedures (44 FR 11034; 
February 20,1979). The economic impact 
of this proposal is expected to be so 
minimal that a full regulatory evaluation 
is unnecessary. The proposal merely 
discontinues an area where vessels 
anchored when necessary. 

Since the impact of this proposal is 
expected to be minimal, the Coast 
Guard certifies that, if adopted, it will 
not have a significant economic impact 
on a substantial number of small 
entities. 

List of Subjects in 33 CFR Part 110 

Anchorage grounds. 

Proposed Regulations 

In consideration of the foregoing, the 
Coast Guard proposes to amend part 110 
of title 33, Code of Federal Regulations 
as follows: 

PART 110—[AMENDED] 

1. The authority citation for part 110 
continues to read as follows: 

Authority: 33 U.S.C. 471. 2030, 2035 and 
2071; 49 CFR 1.46 and 33 CFR 1.05-l(g). 
Section 110.1a and each section listed in 
110.1a are also issued under 33 U.S.C. 1223 
and 1231. 


§ 110.70(a) lRemoved] 

2. Section 110.70a is removed. 

Dated: December 4.1990. 

PA. Welling. 

Rear Admiral. U.S. Coast Guard. Commander. 

Fifth Coast Guard District 

(FR Doc. 90-29910 Filed 12-20-90: 8:45 am) 

BILUNG CODE 4910-14-41 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 86 

(FRL-3871-61 

Control of Air Pollution From New 
Motor Vehicles and New Motor Vehicle 
Engines; Revisions to Light-Duty 
Durability Procedures 

agency: Environmental Protection 
Agency (EPA). 

ACTION: Notice of public workshop. 

summary: This notice announces the 
time and place for a public workshop to 
consider options for revising portions of 
the certification procedures for new 
light-duty vehicles (LDVs) and light-duty 
trucks (LDTs). The procedures in 
question are used by manufacturers to 
demonstrate, prior to production, the 
ability of vehicles to meet emission 
standards throughout their useful lives, 
i.e., vehicle durability. 
dates: The workshop will be held on 
January 30.1991. in Ann Arbor, 
Michigan. It will convene at 9:30 a.m. 
and will adjourn after the time 
necessary to complete the presentations. 
Written comments will he accepted until 
February 14.1991. 

addresses: The workshop will be held 
at the EPA Motor Vehicle Emission 
Laboratory. 2565 Plymouth Road. Ann 
Arbor, Michigan, 48105, telephone (313) 
068-4200. 

Comments should be submitted in 
duplicate to: EPA Air Docket LE-131, 
Attention: Docket No. A-90-24. U.S. 
Environmental Protection Agency, room 
M-1500. 401 M Street SW.. Washington. 
DC 20460, (202) 382-7548. This docket is 
located at the above address on the first 
floor of Waterside Mall and is open for 
public inspection weekdays from 8:30 
a.m. to 12 noon and from 1:30 p.m. to 
3:30 p.m. As provided in 40 CFR part 2, a 
reasonable fee may be charged by EPA 
for copying services. 
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FOR FURTHER INFORMATION CONTACT: 

Mr. (ames A. McCargar, Certification 
Division, U.S. Environmental Protection 
Agency, 2565 Plymouth Road. Ann 
Arbor, Michigan, 48105, (313) 668-4244. 

SUPPLEMENT ARY INFORMATION: 

I. Public Workshop 

Any person interested in presenting 
information at the public workshop 
should notify the contact person listed 
above of such intent at least seven days 
prior to the day of the workshop. The 
contact person should also be provided 
an estimate of the time required for the 
presentation and notification of any 
need for audio/visual equipment. A 
sign-up sheet will be available at the 
registration table the morning of the 
workshop for scheduling the order of 
presentations. It is suggested that 
sufficient copies of the statement or 
material to be presented be brought to 
the workshop for distribution to the 
audience. The workshop will be 
conducted informally, and technical 
rules of evidence will not apply. 

II. Introduction 

With this workshop notice, EPA 
discusses possible revisions to the 
existing durability procedures for light- 
duty vehicles (LDVs) and light-duty 
ti ucks (LDTs). Based on the information 
obtained from the workshop, EPA 
expects to then proceed with a full 
rulemuking procedure to consider 
re visions to the light-duty durability 
program. 

During the certification process, using 
current durability procedures, 
manufacturers must demonstrate the 
ability of their new motor vehicles to 
satisfy the Clean Air Act mandate that 
vehicles meet emission standards for 
their useful lives. The primary objective 
of the durability program is to predict 
accurately the deterioration of vehicles 
in actual U3e. The challenge is to 
reasonably balance this goal against 
competing time and cost demands on 
both the agency and manufacturers. 

Each of these factors—correlation 
between predicted and actual 
deterioration, time cost, and dollar 
cost—would be considered by EPA 
during a rulemaking to revise the 
durability procedures. 

Current EPA durability procedures for 
LDVs are based largely upon whole- 
vehicle mileage accumulation using a 
prescribed driving schedule known as 
the Automotive Manufacturers 
Association (AMA) cycle. The LDV 
approach and schedule typically 
underestimates actual in-use 
deterioration and tend to be expensive. 
By comparison, the current LDT 
durability program provides greater 


flexibility to manufacturers to define 
their own procedures, but also tends to 
underestimate actual in-use 
deterioration. The primary purpose of 
revisions would be to improve the 
correlation between certification 
durability predictions and actual in-use 
durability. In addition to improved 
correlation, the revisions have the 
objective of achieving the more efficient 
use of resources by both EPA and the 
vehicle manufacturers. 

EPA is considering a revised 
durability program that would allow 
manufacturers to choose between two 
basic options. The first, "full" durability 
option would retain whole-vehicle 
mileage accumulation, but would 
improve the existing mileage 
accumulation schedule. Under the 
second option, manufacturers would 
develop their own "accelerated" 
durability procedures—based, for 
example, on bench aging of selected 
components in place of >vhole-vehicle 
mileage accumulation. 

It is EPA’s proposal that the increased 
manufacturer flexibility allowed by this 
accelerated durability option be 
accompanied by safeguards to ensure 
that manufacturers implement 
procedures which will adequately 
predict real durability. The Agency 
expects to propose at least two such 
measures: a verification of the 
effectiveness of the accelerated 
procedures based upon testing of in-use 
vehicles, and remedial measures to be 
applied to the procedure in the event 
that the in-use verification invalidates 
its effectiveness. 

EPA anticipates that a number of 
elements will be part of any rules 
ultimately proposed, including the full 
and accelerated durability options, the 
two safeguards just mentioned, and a 
requirement for an up front 
demonstration of component durability. 
This notice outlines current Agency 
ideas on these elements and lists for 
comment a number of related issues; 
public comment on these issues is 
solicited as a mechanism to promote an 
efficient and effective subsequent 
rulemaking. Finally, this notice raises 
issues regarding the impacts on 
durability determinations of the 
extension of the LDV useful life beyond 
the current 50.000 miles. 

EPA’s intention at this early stage of 
the rulemaking process is to obtain 
public comments and data, so that a 
subsequent Notice of Proposed 
Rulemaking (NPRM) will consider and 
incorporate, to the maximum extent 
possible, the public's concerns. To assist 
rommenters in this process, Section III 
of this notice provides background 
information on EPA's current durability 


programs for light-duty vehicles and 
light-duty trucks and describes the 
rationale for the current action. Section 
IV presents a framework for 
consideration of revisions to the current 
program, including descriptions of 
several possible elements of a new 
durability program, and section V lists 
several issues of concern to EPA. The 
Agency specifically solicits comments 
from the public and information and 
data from the automotive industry on 
these program elements and issues. 

EPA’s own judgment is that 
improvements to the current procedures 
are possible and desirable, given 
existing useful life requirements and 
tailpipe emission standards. In addition, 
the 1990 Clean Air Act Amendments 
passed by Congress revise the LDV 
useful life requirement and the 
standards, compelling EPA to revise the 
regulations to account for the new 
requirements. The possible impacts of 
an extension of the LDV useful life will 
be discussed further in the "Rationale 
for Revising the Existing Durability 
Procedures" subsection below and at 
selected other points in the remaining 
sections. 

Regardless of recent Congressional 
action amending the emission standards 
and useful life requirements, EPA’s 
primary objective in revising the 
durability procedures is to make the 
results predictive of in-use 
conformance—the intent of the original 
program design. This notice presents 
some concepts for such a revision; 
however, EPA requests comments on 
other possible approaches that meet the 
objectives described below. 

III. Background 

A. Introduction 

The Clean Air Act requires that a 
vehicle be covered by a certificate of 
conformity before that vehicle can be 
sold or entered into commerce. EPA is 
charged with the responsibility of 
granting certificates of conformity based 
upon testing which evaluates a vehicle's 
ability to conform with applicable 
emission standards for its useful life. 1 
Because certification i9 a prerequisite 
for sale of a vehicle and reasonable lead 
time is required by manufacturers to 
guarantee the legal marketability of 
their products, the certification process 


* Fur LDVs. section 202(d) of the Act sets the 
useful life at either five years or 50.000 miles, 
whichever occurs first, or. in general in the case of 
requirements that Hist become applicable after the 
enactment of the 1990 Clean Air Act Amendments, 
at 10 years or 100.000 miles, whichever occurs first 
Under its regulatory authority granted by Congress. 
EPA has set an eleven-year/KXXGOO-inilc useful for 
LDTs (sue 40 CFR 86X585-2). 
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necessarily occurs prior to production. 
Thus, the goal of the durability program 
is to use data from pre-production 
vehicles to accurately predict in-use 
conformance of vehicles. This goal must 
be reasonably balanced with resource 
demands on both the Agency and 
manufacturers. 

B. Light-Duty Vehicle Durability 
Program 

At the core of the current durability 
program for LDVs is a mileage 
accumulation procedure referred to as 
the AMA cycle. Vehicles undergo 50.000 
miles of operation through repetitions of 
the cycle, but they do so in a time period 
that i9 very compressed relative to the 
period of actual in-use operation 
required to accumulate 50.000 miles. 
Nevertheless, completing 50,000 miles of 
mileage accumulation on the AMA cycle 
requires a minimum of approximately 
three months. 

Typically. 50,000-mile LDV test 
vehicles (called durability data vehicles, 
or DDVs) are built nine to twelve 
months in advance of production. 
Manufacturers are often still developing 
the final engine and emission control 
calibrations that they intend to use in 
production at the time the DDV is built. 
In recognition of the lack of production 
calibrations, the time necessary to 
complete 50,000 miles of mileage 
accumulation, and the cost of the 
mileage accumulation, EPA bases the 
actual measure of vehicle deterioration 
on a mathematical calculation called the 
deterioration factor, or DF. A set of DFs 
(one for each pollutant) is applied to 
low-mileage emission results to predict 
useful life emission levels for a broad 
range of vehicles. 

Under the DF practice, similar 
vehicles are grouped together into 
engine families and emission control 
systems based on parameters that 
would be expected to affect the rate of 
deterioration. A single DDV from each 
family/system combination is run for 
50,000 miles, with emissions testing 
conducted at periodic mileage intervals. 
(Authority to require the testing is 
granted to the EPA in section 206(a)(3) 
of the Clean Air Act.) The test interval, 
which is chosen by the manufacturer, is 
usually 5000 miles, although some 
minimum test conditions apply. For each 
pollutant, the emission test data from 
the DDV are plotted against vehicle 
mileage, and the best-fit least-squares 
regression line is calculated. EPA then 
calculates the DF for each pollutant by 
taking the ratio of the 50.000-mile and 
4000-mile emission levels, both taken 
from the appropriate best-fit line. A 
DDV fails if the 50,000-mile point on the 
best-fit line exceeds the standard for 


any pollutant. The engine family/system 
combination represented by a failed 
DDV cannot be certified. 

Separate from the DDV process, 
vehicles with calibrations and designs 
that the manufacturer actually intends 
to use in production are selected from 
each engine family. These vehicles are 
called emission data vehicles, or EDVs; 
each family is normally represented by 
two EDVs. These vehicles are emission 
tested after they have been stabilized by 
completing some limited mileage 
accumulation, typically 4000 miles, on 
the AMA cycle. The emissions from the 
EDVs are multiplied by the appropriate 
DF to determine a certification level for 
each emission constituent. Each 
calculated certification level must not 
exceed the applicable emission standard 
in order for EPA to issue a certificate of 
conformity for the engine family. 

Currently, for evaporative emissions, 
manufacturers may develop their own 
procedures for determining DFs. 
However, many choose to use an AMA- 
based mileage accumulation process for 
this purpose. In such cases, the 
evaporative and exhaust DFs are 
applied by analogous processes, with 
one exception. The evaporative DF is 
the difference between the 50,000-mile 
and 4000-mile levels, rather than the 
ratio. Thus, the evaporative DF is 
additive rather than multiplicative. 

The purpose of running a DDV is to 
simulate what will happen to production 
vehicles that are properly maintained 
and used. Thus. DDVs only receive 
scheduled maintenance recommended 
by the manufacturer in the owner’s 
manual, in accordance with current 
regulations concerning emission-related 
parts. Unscheduled maintenance can 
only be performed under two possible 
occurrences. First, if there is an overt 
indication to the driver that a failure has 
occurred, the failure may be corrected, 
a9 would occur in use. Second, if high 
emission results were the only indicator 
of failure, it may be corrected only if it 
involves correcting a problem that the 
manufacturer can show will never 
happen in production vehicles, such as a 
unique error in the assembly of the 
vehicle being tested. In either case, the 
unscheduled maintenance must not 
result in less representative DFs than 
those that would have occurred in the 
absence of the failure. Thus, the 
durability procedure provides a measure 
of component durability as well as 
system deterioration. 

Engine families and emission control 
systems are narrowly defined in the 
regulations (40 CFR 86.085-24) and by 
EPA policy (EPA Advisory Circular 20B). 
Manufacturers must run a minimum of 


one test vehicle in each engine-family/ 
emission-control-system combination. 
This limits a manufacturer’s ability to 
combine two different designs—one 
failing and one passing—into a single 
group, solely for the purpose of 
certification. 

Nevertheless, manufacturers 
commonly run several DDVs that differ 
only minimally in their design 
specifications, representing a set of very 
closely related families. The 
manufacturer intends ultimately to 
produce only one family from the set; 
multiple DDVs serve, in part, as a 
precaution against failure of any single 
DDV. The Agency now believes that in 
some cases, simple statistical variation 
in the calculated DFs overshadows the 
differences in the DFs due to the actual 
differences in emission controls 
between vehicles. The effect could be to 
allow the manufacturer to select the 
DDV with the best set of DFs. even 
though the engine family differences are 
too slight to result in directionally better 
DFs. This could amplify the in-use 
correlation problem. 

At present, separate showings of 
compliance are required each model 
year. A new DDV must be tested each 
year unless the manufacturer can 
demonstrate that a new production 
design is sufficiently similar to previous 
designs to warrant “carryover” of the 
previous durability data and DFs. 
Currently about 75 percent of the data 
are carried over from previous years. 
This reflects, in part, the lack of change 
in the emissions standards in recent 
years, which has allowed the same 
technology to be used from year to year. 

EPA has provided a special 
certification protocol for small volume 
manufacturers (defined as having less 
than 10,000 annual sales) and small 
volume engine families of larger 
manufacturers (limited to a total of 
10,000 annual sales per manufacturer). 
Under the durability portion of the small 
volume procedures, EPA provides 
assigned DFs if the manufacturer uses 
emission control systems or components 
that have been proven durable in other 
certification vehicles (see EPA Advisory 
Circular 51C). 

The current regulations governing 
DDVs, EDVs, carryover, and assigned 
deterioration factors for small volume 
manufacturers are contained in 40 CFR 
86.090-14; recent revisions to the small 
volume durability requirements will take 
effect in the 1992 model year (40 CFR 
86.092-14). Mileage accumulation and 
the AMA schedule are covered in 40 
CFR 86.084-26 and Appendix IV to part 
86. Additional relevant information on 
the calculation of DP’s and durability 
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expects of the application for 
certification is contained in 40 CFR 
fi'i.08&-28. 86.085-13, and 86.091-21, 
respectively. 

C Light-Duty Truck Durability Program 

The current durability program for 
l ght-duty trucks also relies on 
deterioration factors, but the process for 
determining LDT DFs differs 
s gnificantly from the LDV process 
described above. For trucks, EPA 
regulations permit each manufacturer to 
develop its own method of generating 
DFs; the basic requirement is that the 
chosen method must be consistent with 
good engineering judgment As in the 
1DV case, the manufacturer has the 
responsibility to determine 
multiplicative DFs for each engine 
family to reflect in-use vehicle 
performance. In theory, the 
manufacturer’s intimate knowledge of 
i s own LDTs and their sources of 
< eterioration should permit it to design 
durability procedures that generate 
i lore accurate DFs than a generic 
1 r ocedure applied to all manufacturers. 

The latitude in the LDT durability 
program permits the manufacturer to 
substitute cycles other than the AMA for 
the purpose of mileage accumulation, or 
even to develop a procedure that does 
i «>t rely explicitly on a road 
(•^cumulation cycle. 

In practice, most LDT manufacturers 
c ombine engine families into technology 
groupings, such as “three-way catalyst 
with EGRand then average DFs from 
vehicles in each grouping. In each 
grouping, DDVs are typically run to 
50,000 or 60,000 miles and projected out 
to the 120,000-mile LDT useful life. 

D. Rationale for Revising the Existing 
Durability Procedures 

Several factors lead EPA to take the 
current action. First, data from EPA’s 
own in use testing indicate that 
certification deterioration factors 
underestimate the actual deterioration 
of in-use vehicles and trucks, 
contributing to a shortfall in the actual 
level of emission control achieved. This 
conclusion is supported in general terms 
by the magnitude of manufacturer 
recalls to remedy emissions 
noncompliance. In each year over the 
past ten, EPA testing has led to 
emissions recalls for between one and 
five million vehicles, 2 corresponding to 
a ten-year average of approximately 30% 
of the vehicle fleet. In surveying the 
causes of failure in recall test vehicles, 
which are required to be properly 


* Compiled from the annual Recall Summaries of 

the Manufacturers Operations Division. Office of 
Mobile Sources. USEPA. 


maintained, Zinger (1985) concluded, 
“For the majority of newer cars it has 
not been possible to single out one 
particular component or system as the 
primary cause of noncompliance despite 
extensive efforts to do so by the auto 
companies and EPA.” 3 Instead, 
noncompliance was attributed to 
gradual deterioration of control systems 
and emissions performance as vehicles 
had been operated on the road. By 
definition, all of these vehicles 
employed deterioration rates during 
certification that were low enough to 
generate passing certification emission 
values. 

Higher in-use deterioration rates are 
also evident in the DFs themselves. An 
EPA analysis of certification LDV DFs 
(based on 50,000-mile useful life) in the 
1985 model year showed mean values of 
1.16 and 1.15 for hydrocarbon (HC) and 
carbon monoxide (C), respectively; in 
the 1990 model year, the comparable 
LDV values were 1.13 for HC and 1.14 
for CO. 4 For LDTs (120,000-mile useful 
life) in the 1935 model year, DFs were 
1.45 for IIC and 1.34 for CO; the 1990 
model year LDT values were 1.42 for HC 
and 1.45 for CO. On the other hand, 
deterioration factors calculated from in- 
use data show much higher values. 
Analysis of fuel-injected 1983MY and 
later LDVs in the EPA Emissions Factors 
database yielded mean 50.000-mile DFs 
of 2.13 for HC and 3.07 for CO. 5 * Recall 
program data for 1982MY LDVs have 
shown 50,000-mile DFs of 2.6 for HC and 
2.2 for CO. 8 Deterioration factors for 
properly maintained LDTs were 
analyzed on a family-specified basis in 
EPA’s In-Use Technology Assessment 
Program; the values obtained were 
typically three times the 120,000-mile 
certification DF values for the same 
families. 7 

Contributing to these shortfalls for 
LDVs are inherent limitations or the 
AMA driving schedule. For example, the 
AMA includes relatively short periods 
of engine operating modes like wide 
open throttle that increase exhaust 
feedgas temperatures and therefore can 


* Zinger. D. E.. "Emission Performance of Properly 

Maintained Vehicle*.*’ SAE Technical Paper 051202. 

p 6(1985]. 

4 Memorandum from J. McCargar toT. Dali. 
Certification Division. Office of Mobile Sources. 
USEPA (29 November 1990). Available in the public 
docket for review. 

* Memorandum from |. McCargar to T. Dull. op. 

rib 

"The DFs were calculated from the linear 
rrgressions underlying Figures 8 and 9 in Zinger. 
Donald EL op. ctt. 

1 Sabourin, Mike, and McIntyre, Barry. "Results of 
the Fiscal Year 1967,1986 & 1990 Certification 
Division Test Program to Evaluate the Aixuracy of 
bight Duty Truck Certification Deterioration 
Factors.** * US EJ*.A technical report in preparation. 


speed catalyst aging. Catalysis aged 
using the AMA cycle may see peak i let 
temperatures of only 1100 °F; studies 
have shown that catalyst degradation 
proceeds at an increasing rate with 
temperature above this leveL and even 
very short exposure to inlet 
temperatures above 1400 *F can 
substantially or totally deactivate this 
critical emission control component. 8 

An additional potential explanation 
for the discrepancy between 
certification and in-use DFs is the ability 
of manufacturers to select data for DF 
generation from multiple “backup” 
families with essentially the same 
emission control system design. Such 
flexibility makes the certification DF 
value sensitive to be spread in the 
vehicle data, rather than to the 
comparative performance of competing 
designs. 

For LDTs. the evidence suggests that 
most DFs are derived by running DDVs 
on the AMA cycle and then 
extrapolating the values to the higher 
LDT useful fife, rather than by running 
new cycles or employing bench aging 
procedures that are specific to the 
vehicle design. Aggregation of trucks 
into large groupings for durability 
purposes is common. In some cases, the 
calculated LDT DFs arc roughly 
equivalent to LDV DFs, in spite of the 
higher LDT useful life requirement 
Consequently, EPA believes that 
manufacturers have failed to achieve 
accurate certification DFs—the original 
intent of the more flexible LDT 
durability program. 

Nevertheless, the Agency still 
believes in principle that manufacturers 
can improve upon the mileage 
accumulation approach by devising 
durability procedures (such as bench 
aging) that are tailored to their own 
vehicles and are based upon sound 
engineering practice. Such procedures 
could generate accurate DFs at lower 
cost. 

Some vehicle manufacturers have 
already met with EPA to discuss 
changes in the current durability 
procedures. The manufacturers are 
motivated by some of the same issues 
outlined above, as well as by a desire to 
reduce apparent duplication of effort 
between EPA’s durability requirements 
and durability procedures built into the 
manufacturers’ own product 
development processes. In addition. 
General Motors has received permission 
from the California Air Resources Board 
to proceed with an alternative LDT 


8 Hammeric. R.H.. and Wu. C.H.. "EtTeri of High 
Temperature on Three-Way Automotive Catalysts." 
SAE Technical Paper Series 840549 (1984). 














Federal Register ] Vol. 55, No. 246 / Friday, December 21. 1990 / Proposed Rules 


52281 


durability program based upon 
accelerated catalyst aging 
procedures. 9 40 In preliminary 
discussions with EPA. General Motors 
has presented a similar proposal that it 
believes will improve in-use correlation, 
while minimizing cost and improving 
lead time. 11 By themselves, the above 
considerations justify EPA attention, 
given current useful life requirements 
and emission standards. Further 
incentive is provided by the Clean Air 
Ac! Amendments of 1990, which extend 
the useful life requirement for LDVs and 
tighten the tailpipe emission standards. 
The 1990 amendments generally extend 
LDV useful life to 10 years or 100,000 
miles for requirements that apply for the 
first time after the enactment of the 
amendments. This action has at least 
two effects: (1) The cost and time 
constraints of the current durability 
procedures would be emphasized due to 
the doubling of LDV useful life; (2) in 
most cases, manufacturers would be 
required to conduct full certification 
procedures to meet the new standards, 
as opposed to carrying over previous 
model-year data. 

Because current durability regulations 
are based upon a 50.000-iniJe LDV useful 
life, rulemaking is a necessary response 
to Congressional action extending the 
statutory useful life. Furthermore, 
manufacturers have already indicated to 
EPA that they would likely seek relief 
from running durability vehicles for 
100.000 miles on the AMA cycle or from 
recertifying their entire LDV fleets to 
new tailpipe standards using the AMA 
cycle. 

With all these considerations in mind, 
EPA has set about developing a 
framework For considering revisions to 
the current durability procedures. 

IV. Framework for Consideration of a 
Revised Durability Program 

A . Introduction 

Two of the Agency’s three objectives 
for a revised durability program are 
simple extensions of the original 
program objectives. The foremost 
objective is to improve the accuracy of 
emission deterioration and component 
durability inputs to the certification 
process. Second, EPA seeks optimal 
efficiency for both EPA and the 
manufacturers. The third objective is to 


• Letter form KJ3. Drach&nd lo Samuel A. 

Leonard. May 31.1900. CARB reference no. C-90-34. 
Available in the public docket for review. 

10 Letter from S.A. Leonard to K.D. Orachand. 
April 4.1990. CM reference no. SM-1951. Available 
In the public docket for review. 

1 * Letter from S.A. Leonard to R.E. Maxwell. April 
26.1990. GM reference no. FE-4538. Available in the 
public docket for review. 


bring consistency to Federal treatment 
of LDTs and LDV6 under the durability 
program. 

Implicit in the first objective is EPA’s 
conclusion, outlined in the previous 
section, that current certification DFs 
are not representative of in-use 
deterioration, and that the status quo is 
not an acceptable alternative. The 
Agency believes that the modes of the 
AMA cycle would be modified to 
improve substantially the 
representativeness of the DFs. 
Nevertheless, an amended cycle with 
acceptable correlation would likely be 
more expensive then the current cycle 
(in time cost, if not dollar cost). 
Consequently, EPA is exploring 
alternatives to “full” durability 
protocols that are based on whole- 
vehicle mileage accumulation. 
“Accelerated” procedures that rely on 
other means to simulate vehicle aging 
may prove to be more accurate and less 
costly. 

At present, the Agency believes that 
manufacturers have the ability to 
develop credible bench aging techniques 
for their own components and emission 
control systems that could be the basis 
for accelerated durability procedures. 
This is, perhaps, a more focused 
extension of Agency assumptions at the 
time of adopting the current, flexible 
LDT durability program. In EPA's view, 
however, an enhancement is now 
necessary: incentives for the 
manufacturer to accurately predict and 
employ credible DFs. The Agency 
therefore expects to Tequire at least two 
elements in the accelerated durability 
option: the first is a verification of the 
effectiveness of the durability 
procedures, based on in-use testing data, 
and the second consists of remedial 
measures applied to the procedure in the 
event in-use verification invalidates the 
procedure's effectiveness. 

In summary, the framework for a 
revised durability rulemaking will likely 
consist of one durability program with 
two options for the manufacturer—full 
and accelerated durability testing. A 
manufacturer choosing the full 
durability option would do so for the 
specificity and uniformity that such a 
procedure would provide, but in so 
doing, might incur higher costs. A 
manufacturer choosing the accelerated 
durability option would gain the 
flexibility to design its own durability 
procedures, but will face additional 
consequences if those procedures prove 
ineffective. 

The Agency currently anticipates 
adopting certain basic elements 
applicable to both full and accelerated 
durability (elements specific to one of 


the two options will be discussed in the 
subsequent two subsections). First, EPA 
expects to apply the new procedures to 
both LDVs and LDTs. Second, the new 
program is expected to retain the current 
distinctions between EDVs and DDVs. 
The Agency also expects to retain 
deterioration factors as the mechanism 
by which emissions deterioration is 
quantified for determining vehicle 
compliance with emission standards. 
However, EPA will consider comments 
on the appropriate form of the DF 
calculation algorithm (e.g., additive 
versus multiplicative). 

Another element of the new 
procedures will likely be a clearer 
distinction between emissions 
deterioration and component durability. 
The first concept generally represents 
the composite effect on emissions of the 
gradual aging and degradation of all 
engine and emission control 
components; it is quantified through the 
DFs. Component durability, on the other 
hand, reflects the ability of each 
individual component to survive for its 
prescribed useful life without failure. 

In line with the distinction above, EPA 
expects to require that both the full and 
accelerated durability procedures 
continue to include a comprehensive 
preproduction demonstration of 
component durability. Under full 
durability (and in the current AMA- 
based durability program), this 
requirement is met primarily through the 
mileage accumulation process itself and 
the allowable maintenance requirements 
for DDVs. In accelerated durability, 
where all or part of that mileage 
accumulated is replaced by alternative 
methods to simulate aging, other 
component durability demonstration 
procedures will be necessary. 

R Full Durability Program 

As mentioned previously, the current 
certification durability program for light- 
duty vehicles is based largely upon 
simulating in-use vehicle aging with the 
AMA mileage accumulation schedule. 
We anticipate that new full durability 
procedures will still focus upon mileage 
accumulation for the appropriate vehicle 
useful life, but will revise the AMA 
cycle to incorporate more operation in 
modes that contribute top deterioration. 
Examples might include modes or 
conditions that are known to place 
additional stress or temperature 
demands on catalysts, such as 
additional cold starts, operation under 
high loads, extended idles, operation 
with a range of commercially available 
fuels and oils, and hot restarts after 
high-speed operation. 
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As with the AMA cycle, the new 
mileage accumulation procedure would 
be specified in the regulations. The 
ultimate responsibility for defining the 
cycle and the associated procedures 
would fall on EPA, not the 
manufacturers, and the result would be 
applicable to all manufacturers 
employing the full durability option. 

Under the new full procedure, EPA 
would continue to implement minimum 
DDV testing requirements at prescribed 
mileage up to the appropriate useful life. 
With current useful life levels, the new 
full durability program would require 
50.000 miles to be accumulated on the 
new cycle for LDVs and 120,000 miles 
for LDTs. As Congress has acted to 
extend LDV useful life to 100,000 miles, 
the period of LDV mileage accumulated 
under the full durability procedures will 
also be 100,000 miles. 

The modifications to the operating 
modes of the mileage accumulation 
cycle are also intended to generate 
improvements in the correlation 
between predicted and in-use 
deterioration. Nevertheless, no mileage 
accumulation cycle can duplicate actual 
in-use accumulation exactly and still 
remain practical for manufacturers to 
use as a preproduction tool. 
Consequently, the new cycle will carry 
implicit judgments about the operating 
modes that are significant to 
deterioration and the relative 
importance of aging measured by the 
odometer as opposed to aging by the 
clock. 

C. Accelerated Durability Program 

EPA predicates consideration of an 
accelerated durability option on its 
conclusion that the manufacturers 
should be able to develop procedures 
based on sound engineering practices 
that can generate more accurate DFs at 
lower cost. The Agency’s evaluations in 
this regard have been supplemented by 
manufacturer comments on their own 
internal durability testing, conducted 
independently from EPA requirements. 

In a durability program where 
procedures are applied generically 
across ail manufacturers, EPA’s focus is 
on scrutiny of the results from durability 
testing, not scrutiny of the procedure 
itself; that function is performed during 
the initial rulemaking. Where 
manufacturers have the flexibility to 
design their own accelerated durability 
procedures, EPA faces a choice: to 
expand the resource investment to 
accommodate scrutiny of numerous 
procedures, to rely on manufacturers to 
self-police the effectiveness of the 
procedures, or to provide incentives for 
the manufacturers to build in the desired 
effectiveness. Our current judgment is 


that no one (or perhaps even two) of 
these three options alone will suffice. 
Sole reliance on comprehensive EPA 
engineering reviews of manufacturer 
accelerated durability procedures would 
likely be expensive and inefficient. On 
the other hand, EPA doubts the 
effectiveness of current LDT durability 
procedures, which lack detailed EPA 
scrutiny as well as significant incentives 
for manufacturers to guarantee in-use 
correlation. The Agency expects that 
accelerated durability procedures can 
lead to adequate deterioration 
assessment with reduced costs. 
However, since EPA’s primary goal is 
accurately assessing in-use 
deterioration, and the primary goal of 
the manufacturers is more likely to be 
reduced costs, it is necessary to provide 
incentives for the manufacturers to 
design procedures which adequately 
accomplish both goals. 

With this preface, we turn to a 
number of design elements that the 
Agency expects to incorporate in a 
revised durability program. 

First, as implied by the discussion 
above, the regulations would not 
prescribe detailed durability test 
specifications for particular components. 
EPA would spell out the administrative 
processes under which manufacturers 
could obtain EPA approval to employ 
accelerated procedures of their own 
choice, the criteria to be applied by EPA 
in deciding whether to approve such 
procedures, minimum conditions for 
such procedures, the methods for 
calculating deterioration factors, and the 
safeguards EPA adopts to guarantee the 
program effectiveness. This approach 
encourages the manufacturer to identify 
the causes of deterioration in its own 
LDVs and LDTs, and to design 
appropriate durability procedures— 
consistent with its own internal 
strategies and timelines for vehicle 
development. 

For example, a manufacturer might 
demonstrate that deterioration in its 
vehicles arises from certain components 
or systems, and might design bench 
procedures for deteriorating those 
components or systems to simulate in- 
use deterioration over the vehicle useful 
life. Deterioration factors would be 
calculated based on test data from 
durability data vehicles with the 
deteriorated components installed. 

Some minimum levels of whole-vehicle 
mileage accumulation might be required, 
but not necessarily with an AMA cycle, 
or with the same cycle employed by 
other manufacturers for that purpose. 

As mentioned above, manufacturers 
choosing to replace full durability with 
the accelerated durability option must 
address both emission deterioration and 


component durability requirements in 
their procedures. This implies 
implementation of a second element—a 
new preproduction demonstration of 
component durability to replace the 
durability demonstration provided by 
full-vehicle mileage accumulation. The 
Agency will consider an approach 
whereby manufacturers may choose 
from several options for this 
demonstration, including some form of 
mileage accumulation, bench testing, 
data from comparable components in- 
use, and/or use of development vehicle 
data. 

A third element that the Agency is 
currently considering is a process for 
continuously evaluating and updating 
the accelerated procedures themselves. 
This process would consist of a 
verification of the procedure’s 
effectiveness based on in-use emissions 
data, and remedial measures to be 
applied to the procedure if the in-use 
check invalidates its effectiveness. 

The purpose of the in-use-based 
verification is to evaluate the 
accelerated durability procedures 
themselves. The testing might be 
modeled on EPA’s Emission Factors 
program. Manufacturers would be 
required to recruit vehicles from private 
owners for testing under the Federal 
Test Procedure. Data from the testing 
would be compared to the certification 
DFs to determine whether the 
accelerated durability procedures 
employed by the manufacturer during 
certification had effectively predicted 
in-use deterioration. 

A number of important issues related 
to the in-use verification will be 
addressed by EPA during development 
of the NPRM. These include the grouping 
of vehicles for in-use testing, the 
recruitment and acceptability criteria 
applicable to the test vehicles, 
distribution of the in-use testing 
requirement across the useful life of the 
test group, and the algorithms to be used 
for evaluating the correlation between 
in-use and certification values. 

The requirement for implementing 
remedial measures serves the important 
function of closing the feedback loop 
initiated by the in-use verification. In so 
doing, it acknowledges that any 
predictive model (such as an 
accelerated aging procedure) is by 
definition an approximation, and may 
be improved through iteration. The 
Agency envisions that the remedial 
measures would be prospective (that is. 
applicable to new vehicle certification), 
rather than retrospective. These 
remedial measures would be entirely 
unrelated to any recall remedy pursuant 
to section 207 of the Clean Air Act. 
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Manufacturer action could be prompted 
by failure of the in-use testing to verify 
the certification DFs. 

One type of remedial measure 
envisioned by EPA would be 
adjustments to the stringency of an 
existing accelerated durability 
procedure. The adjustments might be 
required to remedy inadequacies in a 
bench cycle for simulating component 
aging and could take the form of 
increased duration of the aging 
procedure. Another example might be 
addition of operating modes to a 
deficient accelerated mileage 
accumulation cycle. In such cases, the 
manufacturers might be required to run 
the revised accelerated durability 
procedure on the original configuration 
that called attention to the procedure 
during the in-use check. 

In some situations. EPA may find 
justifiable cause to exclude portions of 
the available data from the in-use check. 
Recalling, for example, that the purpose 
of the verification is to evaluate the 
accelerated procedures and not 
individual DFs, a manufacturer might 
demonstrate that the excess in its in-use 
DFs was traceable to an isolated 
component malfunction. The remedial 
action by the manufacturer could be 
correcting the malfunction through a 
redesign of the production part, coupled 
with an evaluation of the failure of the 
component durability procedures to 
detect the failure prior to certification. 

As discussed above, one function of 
the remedial measures is to remedy 
shortcomings in a manufacturer’s 
accelerated durability procedures, as 
indicated by the in-use verification. The 
results of the in-use check provide a 
measure of the uncertainty in the 
manufacturer's ability to design 
accelerated procedures that will provide 
accurate predictions of conformity at the 
time of certification. It may be 
appropriate to account for some or all of 
that uncertainty wrhen specifying future 
DFs under the accelerated procedures, 
even if steps have been taken to 
enhance the original procedures. For 
example, in cases where remedial 
measures are necessary, EPA may 
require the manufacturers to adjust 
future DFs upwards by a percentage, 
based upon the percent difference 
between the certification and in-use 
values uncovered by the in-use check. 
The Agency believes this approach 
could appropriately account for the 
uncertainty in future DFs and generate 
appropriate DF levels without multiple 
cycles of revisions to the procedures. In 
addition, manufacturers would have an 
incentive to design accurate procedures 
from the outset. 


Nevertheless, some manufacturers 
may be repeatedly unsuccessful in 
repairing a faulty accelerated durability 
procedure. The remedial measure in 
these circumstances could be requiring 
the manufacturer to employ the full 
durability procedure based on whole- 
vehicle mileage accumulation, discussed 
in the previous subsection. Satisfactory 
changes to a manufacturer’s up front 
demonstration procedure could result in 
later EPA approval for use of 
accelerated durability procedures. 

EPA has concerns with respect to a 
manufacturer's ability to run multiple, 
similar configurations of its DDVs, and 
to determine its deterioration factors to 
some extent by expedient selection of 
the final DDV. Mindful of its prime 
objective to reflect in-use deterioration 
more adequately, EPA would consider 
allowing manufacturers greater 
flexibility in determining their DDV 
vehicle groupings, but at the cost of 
restrictions on use of “backup” families. 
One such approach would (1) Require 
manufacturers to declare their durability 
vehicles in advance. (2) specify the 
algorithm by which DFs would be 
determined in groups with multiple 
representation, and (3) restrict the 
conditions under which DDVs could be 
removed from the sample. 

A final element of the accelerated 
durability procedures would be 
provisions for small volume 
manufacturers, whose production would 
not justify investment of the resources 
necessary to develop accelerated 
procedures, and for whom a full 
durability schedule might be deemed 
onerous. The Agency currently 
anticipates consideration of a less 
stringent version of a full durability 
protocol, applicable only to those 
manufacturers who meet current small 
volume definitions. 

The Agency views the above basic 
elements of the accelerated durability 
option—manufacturer-designed 
procedures, up front demonstration of 
component durability, in-use 
verification, and remedial measures—as 
critical to the success of a revised 
durability program. However, important 
aspects of these four elements, as well 
as elements of the full durability option, 
remain to be defined. The next section 
identifies these remaining areas and 
solicits specific comments. 

V. Public Participation 

The purpose of this notice is to 
encourage full participation by all 
interested parties in the rulemaking 
process. In order to aid EPA’s evaluation 
of comments, participants are 
encouraged to provide specific data on 
the issues identified below, wherever 


possible. Commenters may forward 
proprietary submittals directly to the 
contact person; however, a non- 
proprietary version of the comments 
should be submitted to the docket in 
order for the material to be considered 
by EPA during development of the 
NPRM. Information covered by a claim 
of confidentiality will be disclosed by 
EPA only to the extent allowed and by 
the procedures set forth in 40 CFR part 

2. If no claim of confidentiality' 
accompanies the submission when it is 
received by EPA, it may be made 
available to the public without further 
notice to the commenter. 

Although EPA will accept comments 
on all aspects of this notice, comments 
are specifically solicited on the issues 
identified below. 

A. Existing Certification Durability 
Program 

1. What data are currently available 
for evaluating the correlation between 
certification and in-use deterioration 
factors, for both the light-duty' vehicle 
and light-duty truck durability 
programs? 

2. What operating modes on the 
current mileage accumulation cycle 
contribute the most to observed 
emissions deterioration? Are these 
modes also the most resource limiting? 
What important in-use operating modes 
are not included in the current AMA 
cycle? 

3. What limitations does the current 
focus on mileage accumulation pose for 
determinations of component durability? 

4. What are the important design 
parameters that affect emission control 
deterioration? 

5. What is the variability of DFs 
among backup engine families, and how 
much is due to design differences? 

B. General Framework for Revisions to 
the Durability Program 

1. What justification should EPA 
consider for not proposing a program 
that treats LDVs and LDTs consistently? 
What data exist to evaluate the ability 
of current LDT certification DFs to 
predict in-use LDT DFs? 

2. W'hat data can commenters provide 
to demonstrate whether or not DFs 
developed under the current LDT 
durability program are representative of 
in-use DFs for the full LDT useful life? 

3. To the extent that current durability 
procedures are used by manufacturers 
on a strictly confirmatory basis, what 
other durability cycles and approaches 
are currently used by the manufacturers 
during the development process? 

4. On what basis should EPA decide 
the issue of changing the exhaust DF 
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calculation algorithm from a 
multiplicative approach to an additive 
approach? Which approach is most 
consistent with current knowledge about 
the sources of emissions deterioration? 

If an additive DF is chosen, what 
safeguards would be necessary to 
prevent a manufacturer from calibrating 
the test vehicle to artificially low 
engine-out emissions to achieve the 
lowest possible additive DF? 

5. What criteria are appropriate when 
grouping vehicles for the purposes of 
determining exhaust deterioration 
factors and component durability? 

6. How can EPA appropriately 
account for differences in the resources 
of the manufacturers and levels of 
experience applicable to some possible 
program elements, such as design and 
execution of in-use testing programs, or 
the development of mileage 
accumulation cycles to reflect in-use 
driving patterns? 

C. New Full Durability Program 

1. What are the kinds and frequencies 
of operating modes that should be 
included in a revised mileage 
accumulation cycle in order to best 
reflect in-use durability? What are the 
practical limits on the lead time required 
for initiating the cycle and completing 
the cycle, in advance of production? 

2. Should EPA redefine engine-family/ 
emission-control-system groupings for 
durability purposes, and if so, what 
criteria should be employed? 

D. Accelerated Durability Program 

1. To what extent can whole-vehicle 
deterioration be modeled using one or 
more bench or laboratory procedures? 
What are the components or systems 
that give rise to emissions deterioration, 
and what operating modes lead to that 
deterioration? 

2. What minimum conditions should 
apply to an up-front demonstration of 
procedures to quantify emissions 
deterioration? 

3. Should there be implicit tradeoffs 
between the stringency of the up front 
demonstration and the stringency of the 
in-use verification, or should the in-use 
check be an independent, confirmatory 
safeguard? 

4. What are the practical methods for 
demonstrating component durability on 
preproduction vehicles? What minimum 
criteria should apply to such a 
determination? 

5. If emissions deterioration is to be 
determined using bench aging cycles, 
what minimum mileage accumulation 
levels should still apply to the DDV, and 
using the cycle? 

6. What criteria (such as indications 
of maintenance or tampering, or 


presence of an illuminated malfunction- 
indicator light) should disqualify a 
vehicle from inclusion in the pool of in- 
use verification data? Who should make 
the determination that vehicles are 
excludable? 

7. What age, mileage, and sample size 
criteria should apply to recruitment of 
vehicles for the in-use check? At what 
point is the procedure judged to be 
successfully verified so that the in-use 
testing may be curtailed? 

8. At what disaggregation level (e.g., 
engine family) should EPA analyze data 
from the in-use check? 

9. What algorithm should be applied 
when comparing the data from an in-use 
reality check to the certification DDV 
data, or the certification DF line? 

10. What remedial measures are 
appropriate to discourage manufacturers 
from exploiting the time lag inherent in 
the in-use verification approach? Under 
what circumstances should remedial 
measures be applied? 

11. Is a full durability procedure based 
on whole-vehicle mileage accumulation 
an appropriate default procedure when 
manufacturers fail to gain approval for 
accelerated durability procedures, or fail 
to remedy shortcomings identified 
through an in-use check? 

12. Given EPA’s prime objective for 
accurate reflection of in-use DFs, how 
can the Agency best assure that the 
default procedure will itself adequately 
reflect in-use DFs, or else be stringent 
enough to prompt manufacturers to use 
accelerated procedures that will reflect 
in-use values? 

13. Under an accelerated durability 
program, what additional conditions 
should prompt EPA to consider 
eliminating separate EDV and DDV 
testing requirements? 

14. What are the cost and lead time 
savings that might be accrued through 
adoption of accelerated durability 
procedures? 

15. What criteria should EPA apply in 
its decision whether to approve a 
manufacturers accelerated durability 
procedures? 

16. Given the revisions outlined 
above, would manufacturers be more 
inclined to choose the accelerated 
durability option or whole-vehicle 
mileage accumulation to 100,000 miles 
on an improved AMA schedule, and 
why? 

Dated: December 13,1990. 

Michael Shapiro, 

Acting Assistant Administrator for Air and 
Radiation. 

[FR Doc. 90-29835 Filed 12-20-90: 8:45 am) 
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DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 662 

[Docket No. 901228-0326) 

RIN 0648-AC95 

Northern Anchovy Fishery 

agency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
action: Proposed rule. 

summary: NOAA proposes a rule to 
implement Amendment 6 to the 
Northern Anchovy Fishery Management 
Plan (FMP). The amendment defines 
overfishing of northern anchovy, and 
includes the topics of habitat and vessel 
safety in the FMP. The proposed rule 
would modify regulatory language 
governing the determination of harvest 
quotas to correspond to the overfishing 
definition in Amendment 6. Public 
comments are requested. Copies of the 
amendment may be obtained from the 
address below. 

dates: Written comments must be 
received on or before February 1,1991. 
addresses: Comments should be sent 
to E.C. Fullerton, Director, Southwest 
Region, National Marine Fisheries 
Service. 300 South Ferry Street, 

Terminal Island, CA 90731. Copies of the 
amendment may be obtained from 
Lawrence D. Six, Executive Director, 
Pacific Fishery Management Council, 
2000 SW. First Avenue (Metro Center), 
suite 420, Portland, OR 97201. 

FOR FURTHER INFORMATION CONTACT: 
James J. Morgan, Fisheries Management 
and Analysis Branch. (213) 514-6667. 
SUPPLEMENTARY INFORMATION: The 
Magnuson Fishery Conservation and 
Management Act (Magnuson Act) 
established seven national standards 
that fishery management plans must 
meet to be approvable and requires the 
Secretary of Commerce (Secretary) to 
publish guidelines for the Regional 
Fishery Management Councils 
(Councils) to use in applying these 
national standards. The guidelines (50 
CFR part 602) were revised July 24.1989 
(54 FR 30826), to require the Councils to 
amend their fishery management plans 
to include definitions of overfishing for 
each fishery. Amendment 6 is intended 
to comply with the Secretary’s 
guidelines attendant to national 
standards 1 and 2 of the Magnuson Act. 

Northern anchovy is a major forage 
species for marine mammals, other fish, 
and birds, such as the brown pelican; 
therefore, a spawning biomass of 300,000 
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metric tons (mt) was adopted as a 
threshold below which only small non¬ 
reduction and live bait harvests are 
allowed. This threshold level buffers the 
resource from depletion and serves as a 
forage reserve. In addition, annual 
reduction harvests are controlled by a 
formula that automatically reduces 
Fishing mortality as the size of the 
spawning biomass declines to 300,000 
mt. As the FMP now reads, when the 
spawning biomass is below 300,000 mt, a 
7.000 mt (30 percent Mexico and 70 
percent United States) non-reduction 
harvest and an unlimited amount of live 
bait harvest may be taken. There is no 
lower limit below which these harvests 
may not be taken. 

A minimum biomass below which no 
harvests would be made has been 
considered by the Council in the past 
and rejected. A level of 90,700 mt was 
reviewed at one time, because this value 
was in the vicinity of the lowest 
spawning biomass observed using the 
larval census estimate of anchovy 
abundance. Amendment 5 changed the 
method of measuring abundance from 
the larval census method to the egg 
production method, which provides a 
level of 20,000 mt as equivalent to the 
previous estimate of 90,700 mt. In its 
latest review, the Council considered 
adopting (1) no lower cutoff level. (2) a 
50.000 mt cutoff level, and (3) a 50,000 mt 
cutoff level for two successive years. 

The implementation of Amendment 6 
would require that all fishing under U.S. 
jurisdiction cease when the spawning 
biomass is below 50,000 rat for two 
succeeding years. No fishing would be 
permitted until the spawning biomass 
again reached or exceeded 50.000 mt. On 
those anticipated rare occasions when 
the biomass is below 50,000 mt. the 
absence of a quota would present a 
small economic loss to small harvesters 
and entail some monitoring costs. 

The establishment of an overfishing 
definition requires that Federal 
regulations describing the 
determinations of harvest quotas be 
amended. The only change necessary is 
to describe the curtailment of all 
harvests under U.S. jurisdiction when 
the spawning biomass is below 50,000 
mt for two successive years. 

Classification 

Section 304(a)(l)(D)(ii) of the 
Magnuson Act requires the Secretary to 
publish regulations proposed by a 
Council within 15 days of the receipt of 
an amendment and proposed 
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regulations. At this time, the Secretary 
has not determined that the amendment 
these rules would implement is 
consistent with the national standards, 
other provisions of the Magnuson Act. 
and other applicable law. The Secretary, 
in making that determination, will take 
into account the information, views, and 
comments received during the comment 
period. 

The Council prepared an 
environmental assessment (EA) 
incorporated into Amendment 6 and 
concluded that there will be no 
significant impact on the environment as 
a result of this rule. A copy of the 
amendment, incorporating the EA, is 
available upon request (see 
ADDRESSES). 

The Assistant Administrator for 
Fisheries, NOAA, has initially 
determined that this proposed rule is not 
a major rule requiring a regulatory 
impact analysis under Executive Order 
12291. The present action will not have a 
cumulative effect on the economy of 
$100 million or more, nor will it result in 
a major increase in costs to consumers, 
industries, government agencies, or 
geographical regions. No significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or competitiveness of U.S.- 
based enterprises are anticipated. 

The General Counsel of the 
Department of Commerce has certified 
to the Small Business Administration 
that this proposed rule, if adopted, will 
not have a significant impact on a 
substantial number of small entities. The 
small levels of harvest that would be 
curtailed by implementation of this rule 
would have no significant economic 
effect. Benefit would result to harvesters 
by allowing the anchovy resource to 
rebuild from low levels of spawning 
biomass. 

This rule does not contain a 
collection-of-information requirement 
for purposes of the Paperwork 
Reduction Act. 

The Council has determined that the 
proposed action is consistent to the 
maximum extent practicable with the 
approved coastal zone management 
program of the State of California. This 
determination has been submitted for 
review by the responsible state agency 
under section 307 of the Coastal Zone 
Management Act. 

Implementation of this rule is not an 
action that may affect any species listed 
as endangered or threatened under the 
Endangered Species Act of 1973, or the 
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critical habitat of those species. A 
section 7 consultation was conducted 
with the U.S. Fish and Wildlife Service 
(FWS) on the effects of Amendment 6 on 
the California brown pelican. The 
biological opinion issued by the FWS 
states that this action is not likely to 
jeopardize the continued existence of 
the California brown pelican. 

This proposed rule does not contain 
policies with federalism implications 
sufficient to warrant preparation of a 
federalism assessment under Executive 
Order 12612. 

List of Subjects in 50 CFR Part 662 

Fisheries. 

Dated: December 17,1990. 

Michael F. Tillman, 

Acting Assistant Administrator for Fisheries. 
National Marine Fisheries Service. 

For the reasons stated in the 
preamble. 50 CFR part 662 is proposed 
to be amended as follows: 

PART 662—NORTHERN ANCHOVY 
FISHERY 

1. The authority citation for part 662 
continues to read as follows: 

Authority: 16 U.S.C. 1801 et seq. 

2. In subpart B. § 662.20. paragraph (b) 
introductory text is revised and 
paragraphs (b)(3) and (b)(4) are added to 
read as follows: 

§ 662.20 Harvest quota. 

• • « • * 

(b) Determination of harvest quotas. 
The total harvest quota in the PAFA will 
be determined by adding the non¬ 
reduction fishery allocation in the PAFA 
and the reduction harvest quota in the 
PAFA, which will be separately 
determined by the following formulas. 

• • * • • 

(3) When the estimated spawning 
biomass is less than 50,000 mt for two 
successive years, there will be no 
reduction quota nor non-reduction 
allocation until the spawning biomass 
reaches or exceeds 50,000 mt. 

(4) There is no limit on the harvest of 
anchovy for live bait, except that when 
the spawning biomass is less than 50,000 
mt for two successive years, there will 
be no live bait harvest until the 
spawning biomass reaches or exceeds 
50,000 mt. 

* * • • • 

(FR Doc. 90-29861 Filed 12-18-90:10:03 amj 
BILLING CODE 3510-2 2-U 
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DEPARTMENT OF AGRICULTURE 
Federal Crop Insurance Corporation 
IRCD-90-3] 

Notification of Termination of the 
Standard Reinsurance Agreement 

agency: Federal Crop Ihstirance 
Corporation. USDA. 

action: Notice of intent to terminate the 
standard reinsurance agreement. 

summary: The Federal Crop Insurance 
Corporation. (FQC) herewith gives 
notice of its intention to terminate the 
current (1391) Standard Reinsurance 
Agreement, as amended (Agreement), 
effective as of June 30.1991, in 
accordance with the provisions of 
section VII, Paragraph B, Termination, of 
the Agreement. 

The Food, Agriculture, Conservation, 
and Trade Act of 1990 (The Farm Act of 
1990). enacted on November 28,1990 
(Pub. L. 101—624,104 Slat. 3359) amended 
the Federal Crop Insurance Act (5 U.S.C. 
1501 etseq.) to: Require collection and 
use of social security account and 
employer identification numbers; 
provide for assumption of a greater 
share of risk by reinsured companies; 
and provide a method for acceptance, 
and approval by the Board of Directors, 
FC1C, of policies, provisions of policies, 
and rates and premiums for certain 
crops, submitted under the provisions of 
section 508 of the Federal Crop 
Insurance Act, as amended (7 U.S.C. 
1508(b)), among other issues. 

This notice of termination is 
necessary to provide FCIC sufficient 
time to address the issues required by 
the Farm Act of 1990 to be part of the 
Standard Reinsurance Agreement. 

FOR FURTHER INFORMATION CONTACT: 
Peter F. Cole. Secretary, Federal Crop 
Insurance Corporation, U.S. Department 
of Agriculture, Washington, DC, 20250, 
telephone (202) 447-3325. 


Done in Washington. DC on December 18. 
1990. 

David W. Gabriel, 

Acting Manager, Federal Crop Insurance 
Corporation. 

(FR Doc. 90-29905 Filed 12-20-90;8.45 am) 

BILLING CODE *410-03-1* 


Forest Service 

Southwestern Region: Arizona, New 
Mexico^ West Texas and Oklahoma; 
Legal Notice of Appealable Decisions 

AGENCYr Forest Service. USDA. 
action: Notice. 

summary: On April s 1990 the 
Southwestern Region published a list of 
newspapers in which decisions would 
be published in accordance with 30 CFR 
217.5(d). This list must be updated twice 
annually. 

The April 9,1990 Southwestern Region 
list will remain unchanged except for 
the Kaibab National Forest and 
Districts. Kaibab National Forest and 
District Decisions will be published in 
the legal notice section of the 
newspapers listed in the Supplemental 
Information Section of this notice. 

FOR FURTHER INFORMATION CONTACT: 

Pat Jackson, Regional Appeals 
Coordinator, Southwestern Region. 517 
Gold Avenue SW., Albuquerque, New 
Mexico 87102, Area Code 505-842-3305. 

SUPPLEMENTARY INFORMATION: Deciding 
Officers in the Southwestern Region will 
give legal notice of decision subject to 
appeal under 36 CFR part 217 in the 
following newspapers which are listed 
by Forest Service administrative unit 
Where more than one newspaper is 
listed for any unit, the first newspaper 
listed is the primary newspaper which 
shall be used to constitute legal 
evidence that the agency has given 
timely and constructive notice of 
decisions that are subject to 
administrative appeal. As provided in 36 
CFR 217.5(d), the timeframe for appeal 
shall be based on the date of publication 
of a notice of decision in the primary 
newspaper. 

Kaibab National Forest 

Notice of Forest Supervisor Decisions 

Primary paper, “Arizona Daily Sun", 
published daily Monday-Sunday, in 
Flagstaff, Coconino County, Arizona. 


Secondary paper, “Williams News’, 
published weekly Wednesday in 
Williams, Coconino* County* Arizona. 

Notice of District Ranger Decisions 

Chalendcr District 

Frin: ary paper. “Arizona Daily Sun**, 
published daily Monday-Sunday. in 
Flagstaff, Coconino County, Arizona. 

Secondary paper. “Williams News”, 
published weekly Wednesday in 
Williams, Coconino County, Arizona. 

North Kaibab District 

Primary paper. “Southern Utah 
News”, published weekly Monday in 
Kanab, Kane County, Utah. 

Secondary paper. “Arizona Daily 
Sun”, published daily Monday-Sunday 
in Flagstaff, Coconino County, Arizona. 

Tusayon District 

Primary paper. “Arizona Daily Sun”, 
published daily Monday-Sunday, in 
Flagstaff, Coconino County, Arizona. 

Secondary paper. “Williams.News”, 
published weekly Wednesday in 
Williams, Coconino County.. Arizona. 

Williams District 

Primary paper. “Arizona Daily Sun'\ 
published daily Monday-Sunday in 
Flagstaff, Coconino County, Arizona. 

Secondary paper. “Williams News'*, 
published weekly Wednesday in 
Williams, Coconino County, Arizona. 

Dated: December 12,1990. 

R. Forrest Carpenter, 

Deputy Regional Forester Resources. 

|FR Doc. 90-29051 Piled 12-20-90; 8:45 amf 
BILLING CODE 3410-11-M 


Calypso Timber Sale, Gifford Pinchot 
National Forest, Skamania County, WA 

agency: Forest Service, USDA. 

ACTION: Revised notice of intent to 
prepare environmental impact 
statement. 


SUMMARY: On September 13,1990. a 
notice of intent was published in the 
Federal Register (55 FR 37727) that an 
environmental impact statement (EIS) 
would be prepared for a proposal to 
implement the Calypso Timber Sale. 
This notice revises the original notice. 
The Forest Service. USDA, will prepare 
an environmental impact statement. 
(FIS) for a proposal to implement a 
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timber sale project. The EIS will tier to 
the 1990 Land and Resource 
Management Plan (Forest Plan) for the 
Gifford Pinchot National Forest. The 
proposed project will be in compliance 
with the Forest Plan which provides the 
overall guidance for management of the 
area. The project area encompasses the 
Dry Creek watershed, about 10,000 acres 
in size, located in the middle of the 
Wind River Ranger District. Included is 
a controversial 5.000 acre area known as 
the Bourbon Roadless Area, which was 
considered but not selected for 
Wilderness designation. Forest Sendee 
proposed activities include: (1) 
Harvesting approximately 8 to 25 million 
board feet of timber from one or two 
timber sales; (2) development of about 3 
to 15 miles of permanent and temporary 
roads; (3) possible fuel reduction and 


site preparation treatments; and (4) 
reforestation of all harvested acres. 

Implementation is scheduled for fiscal 
year 1992. The Gifford Pinchot National 
Forest invites written comments and 
suggestions on the scope of the analysis. 
The agency will give notice of the full 
environmental analysis and decision 
making process for the proposal in order 
to provide interested and affected 
people information about how they may 
participate and contribute in the 
planning process. 

dates: Comments concerning the scope 
of the analysis should be received in 
writing by January 22.1991. 

addresses: Send written comments and 
suggestions concerning the management 
of this area to Geof Wilson. District 
Ranger. Wind River Ranger District. 
Carson. WA 98610. 


FOR FURTHER INFORMATION CONTACT: 

Direct questions about the proposed 
action and EIS to Susan Bruin. Project 
Leader. Wind River Ranger District. 
Carson. WA 98610. phone (509) 427- 
5645. 

SUPPLEMENTARY INFORMATION: The 

proposed action is listed in appendix A 
of the Forest Plan, however, since the 
Forest Plan was published (June 1990), 
the original unroaded Calypso project 
area has been combined with the Bake 
project area, listed as a 1993 sale in the 
Forest Plan. These two project areas. 
Calypso and Bake, comprise the Dry 
Creek watershed. The Forest Service 
determined the watershed area to be a 
better area to use for planning 
management activities and analyzing 
potential impacts on a landscape and 
ecosystem level. 

The proposal is summarized below: 


Fiscal 

year 

Sale names 

Legal description 

Vol¬ 

ume 

MMBF 

Road 

C 

miles 

Harvest 

method 

1992 


T6N, R6E. Sec. 25, 35. 36.-.. 

8-25 

3-15 

CC(r) 



T6N, R7E. Sec. 30. 31. 32.. —-- 

T5N, R6E. Sec. 1. 2. 11. 12. 13. 

T5N, R7E, Sec. 5-8, 17-20, 29. 30--- 


Abbreviations used above: 

T=Township; N=North; R = Range: 

W = West; WMS=Willamette 
Meridian, surveyed; 

CC(r)=Clearcut with various levels 
of tree retention; C=Construction 

The Calypso EIS will tier to the Forest 
Plan, which provides goals and 
objectives, forest-wide standards and 
guidelines, management area standards 
and guidelines, and management area 
descriptions that will be utilized for 
implementing projects on the Forest. 

The Calypso area is divided into the 
following management area categories: 




(1) Timber Production (fuM 
timber harvest). 

5500 acres. 

(2) Deer and Elk Winter 
Range (limited timber har¬ 

1761 acres. 

vest). 


(3) Habitat Conservation 
Area (no timber harvest). 

1734 acres. 

(4) Unroaded Recreation (no 
timber harvest). 

571 acres. 

(5) Visual Emphasis (limited 
timber harvest). 

2*d0 acres 

(6) Research Natural Area- 
Sister Rocks (no timber 
harvest). 

116 acres 

(7) Special Interest—Dry 
Creek Falls (no timber har¬ 
vest). 

40 acres. 

(8) Recreational River (limit¬ 
ed harvest). 

33 acres. 


Applicable issues for the Calypso 
proposal were identified during five 
years of extensive public involvement 
(1985-1990) on the unroaded portion. 
Issues were identified during previous 
timber sale planning for Goldeneye. 

Tina. Ike. Draw and Erika timber sales, 
which comprise the developed portion of 
the area. Issues currently identified to 
be addressed in the EIS include the 
potential effects of proposed 
management activities on: Water 
qualitj'. fish habitat, soil productivity, 
old growth forest, biological diversity, 
primitive recreation, trails and trail- 
loops, Trapper Creek Wilderness and 
Sister Rocks Research Natural Areas, 
future options for re-allocation to non¬ 
development land uses, visual quality, 
timber productivity, timber supply and 
social-economics, threatened, 
endangered and sensitive species 
(including spotted owls); big game 
habitat, windthrow potential, wildfire 
potential, and cultural resources. 

A range of alternatives for the project 
area will be considered. One alternative 
will be No Action. One will consider 
maximizing timber production 
opportunities. One alternative will 
exclude harvesting and roading in the 
undeveloped portion of the area in order 
to maintain the future option of re¬ 
allocating the area to non-development 
uses. At least one alternative will be 
designed to minimize forest 


fragmentation, and at least one 
alternative will preserve the large 
blocks of interior old growth habitat in 
the Big Hollow subdrainage. At least 
one alternative will involve harvest 
practices that help maintain or enhance 
the biological diversity and sutainability 
of forest ecosystems. Other alternatives 
will consider various timber sale and 
road development proposals that 
address key issues. 

Scoping and public involvement are 
continuing, in order to identify any new 
issues, and to determine objectives for 
the alternatives and the depth of 
analysis needed for each issue. The 
Forest Service is seeking information, 
comments, and assistance from other 
agencies, organizations or individuals 
who may be interested in or affected by 
the proposed project. This input will be 
used in preparation of the draft EIS. 

The draft EIS is expected to be filed 
with the Environmental Protection 
Agency (EPA) and to be available for 
public review by June, 1991. At that 
time, copies of the draft EIS will be 
distributed to interested and affected 
agencies, organizations, and member of 
the public for their review and comment. 
EPA will publish a notice of availability 
of the draft EIS in the Federal Register. 
The comment period on the draft EIS 
will be 45 days from the date the EPA 
notice appears in the Federal Register. It 
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is important that those interested in the 
management of the Gifford Pinchot 
National Forest participate at that time. 

The Forest Service believes it is 
important to give reviewers notice at 
this early stage of several court rulings 
related to public participation in the 
environmental review process. First; 
reviewers of a draft EiS must structure 
their participation in the environmental 
review of the proposal so that it is 
meaningful and alerts an agency to the 
reviewer’s positron and contentions. 
Vermont Yankee Nuclear Power Corpx 
v. NRDC 435 U.S* 519* 533 (1978). Also* 
environmental objections that could be 
raised at the draft EIS stage but that are 
not raised until after completion of the 
final EIS may be waived or dismissed by 
the courts. City ofAngoon v. Hocfek 003 
F. 2d 1010,1022 (9th Cir. 1986) and 
Wisconsin Heritage, Inc. v. Harris, 490 
F. Supp. 1334,1338 (E.D. Wis. 1980). 
Because of these court rulings, it is very 
important that those interested in this 
proposed action participate by the close 
of the 45-day comment period so that 
substantive comments and objections 
are made available to the Forest Service 
at a time when it can meaningfully 
consider them and respond to them in 
the final EIS. 

To assist the Forest Service in. 
identifying and considering issues and 
concerns on the proposed action, 
comments on the draft EIS should be as 
specific as possible. It is also helpfuL if 
comments refer to specific pages or 
chapters of the draft EIS, Comments 
may also address the adequacy of the 
draft EIS or the merits of the 
alternatives formulated and discussed in 
the EIS. (Reviewers may wish to refer to 
the Council on Environmental Quality 
Regulations for implementing the 
procedural provisions of the National 
Environmental Policy Act at 40 CFR 
1503.3 in addressing these points.). 

The final EIS is.scheduled for 
completion by July. 1992. In the final EIS, 
the Forest Service fa required to respond 
to. substantive comments received 
during the comment period for the draft 
EIS. The Forest Supervisor is the 
responsible official. The Forest 
Supervisor will decide which, if any, of 
the proposed project alternatives will be 
implemented. The decision and reasons 
for the decision will be documented in 
the Record of Decision^ which will be 
subject to Forest Service Appeal 
Regulations (36 CFR 217). 

Dated: December 17.1990. 

Nancy Gray beat. 

Acting Forest Supervisor. 

|Fft Doc. 90-29936 Filed 12-20-90: 8:45 am] 

BILLING CODE 3410-11-M 


White Mountain National Forest, 
Wildcat River Advisory Commission 
Meeting 

agency: Forest Service, USDA. 
action: Wildcat River Advisory 
Commission Meeting. 

summary: The Wildcat River Advisory 
Commission will meet on January 9. 

1991 at the US Forest Service District 
Rangers Office m Conway, New 
Hampshire. The meeting-will begin at 7 
p.m. An agenda for the meeting includes 
review of a draft cooperative agreement 
between the Town of Jackson, State of 
New Hampshire: and US Forest Service 
and a progress review, for completing the 
comprehensive river plan. 

Interested members of the public are 
encouraged to attend 
FOR FURTHER INFORMATION CONTACT: 
Direct questions about this meeting to 
Carl F. Gebhardt, Staff Officer, White 
Mountain National Forest, 719 Main 
Street, Laconia, NH 03247, (phone 603- 
528-8778). 

Dated: December 12.1990. 

William Eley, 

Administrative Officer. White Mountain 
National Forest. 

|FR Doc. 90-29836 Filed 12-20-90: 8:43 am] 

BILLING CODE 3410-11-M 


DEPARTMENT OF COMMERCE 

Bureau of Export Administration 

MCTL Implementation Technical 
Advisory Committee; Partially Closed 
Meeting 

A meeting of the MCTL 
Implementation Technical Advisory 
Committee will be held January 17.1991 
at 9:30 a.m;, in, the Herbert C^ Hoover 
Building, room 1629* 14th Street and 
Constitution Avenue. NW., Washington, 
DC. The Committee advises the Office 
of Technology and Policy Analysis in 
the implementation of the Militarily 
Critical Technologies List (MCTL) into 
the Export Administration Regulations 
as needed. 

Agenda: General Session 

1. Opening Remarks by the Chairman. 

2. Introduction of Members and Visitors. 

3. Presentation of Papers or Comments 

by the Public. 

4. Discussion of 1991 Workplans. 

5. Presentation by International 

Coalition on Technology Transfer 
(ICOTT); 

Executive Session 

6. Discussion of matters properly 
classified under Executive Order 12350. 


dealing with the U.S. and CQCQM 
control programs and strategic criteria 
related thereto. 

The General Session of the meeting 
will be open to the public and a limited 
number of seats will be available. To the 
extent time permits, members of the 
public may present oral statements to 
the Committee. WritLen statements may 
be submitted at any time: before or after 
the meeting. However, in order to 
facilitate distribution of public 
presentation materials to the Committee 
members, the Committee suggests that 
you forward your public presentation 
materials two weeks prior to the 
meeting to the below listed address: 

Ms. Ruth D. Fitts, TAG Unit/OTPA/EA/ 

BXA, room 4069A, U.S. Department of 

Commerce; 14th & Constitution Ave., 

NW., Washington, DC 28230. 

The Assistant Secretary for 
Administration, with the concurrence of 
the delegate of the General Counsel, 
formally determined on December 14, 
1990, pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended, that the series of meetings or 
portions of meetings of the Committee 
and of any Subcommittee thereof, 
dealing with the classified materials 
listed in 5 U.S.C. 552b(c)(l) shall be 
exempt from the provisions relating to 
public meetings found in section 10(a)(1) 
and (a)(3J, of the Federal Advisory 
Committee Act. The remaining series of 
meetings or portions thereof will he 
open to the public. 

A copy of the Notice of Determination 
to close meetings or portions of meetings 
of the Committee is available for public 
inspection and copying in the Central 
Reference and Records Inspection 
Facility, room 6628, U.& Department of 
Commerce, Washington, DC. For further 
information or copies of the minutes call 
Ruth D. Fitts, 202-377-4959. 

Dated: December 16.1990. 

Betty A. Ferrell, 

Director. Technical Advisory Committee Unit, 
Office of Technology and Policy Analysis. 

(FR Doc. 90-29932 Filed 12-20-90; 8:45 am] 

BILUNG CODE 3510-DT-M 


International Trade Administration 
I A—588—8141 

Postponement ot Final Antidumping 
Duty Determination: Polyethylene 
Terephthafate Film, Sheet, and Strip 
From Japan 

AGENCY: Import Administration, 
International Trade Administration* 
Commerce. 
action: Notice. 
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SUMMARY: This notice informs the public 
that we have received a request from 
Toray Industries Inc., Toray Marketing 
and Sales (America) bic., Teijin Limited, 
and Teijin America, respondents in the 
antidumping duty investigation, to 
postpone the final determination, as 
permitted in section 735(a)(2) of the 
Tariff Act of 1930, as amended (the Act), 
(19 U.S.C. 1673d(a}(2)). Based on this 
request, we are postponing our final 
determination a9 to whether sales of 
polyethylene terephthalate film, sheet, 
and strip (PET film) from Japan have 
been made at less than fair value until 
not later than April 15.1991. 

EFFECTIVE dates: December 21,1990. 

FOR FURTHER INFORMATION CONTACT: 

Bradford Ward, Office of Antidumping 
Investigations, Import Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14lh Street 
and Constitution Avenue. Washington, 
DC 20230, at (202) 377-5288. 

SUPPLEMENTARY INFORMATION: On 

December 10,1990, counsel for the 
respondents requested that the 
Department postpone the final 
determination until not later than 135 
days after the date of publication of the 
preliminary determination, in 
accordance with section 735(a)(2) of the 
Act. Accordingly, we are postponing the 
date of the final determination until not 
later than April 15,1991. In accordance 
with 19 CFR 353.38, case briefs or other 
written comments in at least ten copies 
must be submitted to the Assistant 
Secretary no later than March 11.1991, 
and rebuttal briefs no later than March 
18,1991. In accordance with 19 CFR 
353.38(b) of the Department’s 
regulations, we will hold a public 
hearing, if requested, to afford interested 
parties an opportunity to comment on 
arguments raised in case or rebuttal 
briefs. The hearing will be held on 
March 20,1991, at 2 p.m., at the U.S. 
Department of Commerce, room 3708, 
14th Street and Constitution Avenue 
NW., Washington. DC 20230. Interested 
parties who wish to participate in the 
hearing must submit a written request to 
the Assistant Secretary for Import 
Administration, U.S. Department of 
Commerce. Room B-099, within ten days 
of the publication of this notice in the 
Federal Register. Requests should 
contain: (1) The party’s name, address, 
and telephone number: (2) the number of 
participants; (3) the reasons for 
attending; and (4) a list of the issues to 
be discussed. In accordance with 19 
CFR 353.38(b) of the Department's 
regulations, oral presentations will be 
limited to issues raised in the briefs. 


This notice is published pursuant to 
section 735(d) of the Act and 19 CFR 
353.20(b)(2). 

Dated: December 14.1990. 

Eric I. Garfinkel, 

Assistant Secretary’ far Import 
Administration. 

|FR Doc. 90-29873 Filed 12-20-90.0:45 amj 

BILLING COOE 3510-DS-H 


Short-Supply Determination; Certain 
Manganese Steel Piste 

agency: Import Administration/ 
International Trade Administration, 
Commerce. 

action: Notice of short-supply 
determination on certain manganese 
steel plate. 

SHORT-SUPPLY REVIEW NUMBER: 33. 
summary: The Secretary of Commerce 
(“Secretary”) hereby grants a short- 
supply allowance for 348 net tons of 
certain manganese steel plate for 1991 
under the U.S.-EC steel arrangement. 
EFFECTIVE DATE: December 14,1990. 

FOR FURTHER INFORMATION CONTACT: 
Sally A. Craig or Richard O. Weiblc, 
Office of Agreements Compliance, 
Import Administration. U.S. Department 
of Commerce, room 7866,14th Street and 
Constitution Avenue NW., Washington. 
DC 20230 (202) 377-0165 or (202) 377- 
0159. 

SUPPLEMENTARY INFORMATION: On 

November 29,1990, the Secretary 
received an adequate short-supply 
petition from U.S. Metalsource 
requesting a short-supply allowance for 
348 tons of this product for 1991 under 
Article 8 of the Arrangement Between 
the European Coal and Steel Community 
and the European Economic Community, 
and the Government of the United 
States of America Concerning Trade in 
Certain Steel Products. U.S. Meialsource 
requested short supply for this product 
because no domestic mill is currently 
able to produce this material and 
because its potential foreign supplier is 
unable to meet U.S. Metalsource’s needs 
through regular export licenses. The 
Secretary conducted this short-supply 
review pursuant to section 4(b)(4)(A) of 
the Steel Trade Liberalization IVogram 
Implementation Act, Public Law No. 
101-221.103 Stat. 1886 (1989) (“the Act”), 
and § 357.102 of the Department of 
Commerce's Short-Supply Procedures, 

19 CFR 357.102 (“Commerce’s Short- 
Supply Procedures”). 

The requested product meets the 
following specifications: 

Thickness: l A to 3 A inch 
Width: 60 to 96 inches 
Length: 144 to 240 inches 


Tolerances: as per ASTM—A6 
Chemistry?: Mn. 11 to 14%; C, 1.15%; Si. 

=0.06%; P r = 0.04%; S, ^0.00%; Cr, 

=5% 

Hardness: BHN 200 in delivery condition 

(work hardens under impact to BHN 

500-600) 

Yield strength: 50 KSI 
Tensile strength: 125 KSI 
Elongation: 30% 

Action 

On November 29,1990, the Secretary 
established an official record on this 
short-supply request (Case Number 33) 
in the Central Records Unit, room B-099, 
Import Administration, U.S. Department 
of Commerce at the above address. 
Section 4(b)(4)(B)(i) of the Act and 
§ 357.106(b)(1) Commerce's Short-Supply 
Procedures require the Secretary' to 
apply a rebuttable presumption that a 
product is in short supply and to make a 
determination with respect to a short- 
supply petition not later than the 15th 
day after the petition is filed if the 
Secretary Finds that one of the following 
conditions exists: (1) The raw 
steel making capacity utilization in the 
United States equals or exceeds 90 
percent; (2) the importation of additional 
quantities of the requested stee! product 
was authorized by the Secretary during 
each of the two immediately preceding 
years; or (3) the requested steel product 
is not produced in the United States. 

The Secretary has granted short supply 
for this product during each of the two 
immediately preceding years. Therefore, 
the Secretary has applied a rebuttable 
presumption that this product is 
presently in short supply in accordance 
with section 4(b)(4](B](i)(lI) of the Act 
and 9 357.106(b)(l)(ii) of Commerce’s 
Short-Supply Procedures. 

Unless domestic steel producers 
provided proof that they could and 
would produce the requested quantity of 
this product within the desired period of 
time, provided it represented a normal 
order-to-delivery period, the Secretary 
would issue a short-supply allowance 
not later than December 14,1990. On 
December 5.1990, the Secretary 
published a notice in the Federal 
Register announcing a review of this 
request and providing domestic steel 
producers an opportunity to rebut the 
presumption of short supply. AJl 
comments were required to be received 
no later than December 12,1990. No 
comments were received. 

Conclusion 

Since the Secretary received no 
comments to the Federal Register notice 
by potential suppliers to rebut the 
Secretary’9 presumption of short supply 
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for the requested product, the Secretary 
hereby grants, pursuant to section 
4(b)(4)(A) of the Act and § 357.102 of 
Commerce's Short-Supply Procedures, a 
short-supply allowance for 348 net tons 
of the requested manganese steel plate 
for 1991 under Article 8 of the 
Arrangement Between the European 
Coal and Steel Community and the 
European Economic Community, and the 
Government of the United States of 
America Concerning Trade in Certain 
Steel Products. 

Dated: December 14.1990. 

Eric I. Garfinket, 

Assistant Secratary for Import 
A dministration 

{FR Doc. 90-29069 Filed 12-20-90; 8:45 am) 

BILLING CODE 3510-DS-N 


Short Supply Review: Certain 
Continuous Cast Steel Slabs 

agency: Import Administration/ 
International Trade Administration. 
Commerce. 

action: Notice of short-supply review 
and request for comments: certain 
continuous cast steel slabs. 

summary: The Secretary of Commerce 
("Secretary”) hereby announces a 
review* and request for comments on a 
short-supply request for 182.600 net tons 
of certain continuous cast ("concast") 
steel slabs for January-September 1991 
under article 8 of the U.S.-EC. U.S.- 
Mexico, and U.S.-Brazil steel 
arrangements. 

Short-Supply Review Number 35. 
SUPPLEMENTARY information: Pursuant 
to section 4(b)(3)(B) of the Steel Trade 
Liberalization Program Implementation 
Act, Public Law No. 101-221,103 Stat. 
1886 (1989) ("the Act”), and § 357.104(b) 
of the Department of Commerce's Short- 
Supply Procedures. 19 CFR 357.104(b) 
("Commerce’s Short-Supply 
Procedures"), the Secretary hereby 
announces that a short-supply 
determination is under review with 
respect to certain concast steel slabs for 
use in the production of tin-mill 
products, and for critical surface 
applications, such as other coated sheet 
products and cold-rolled sheet. On 
December 13.1990. the Secretary 
received an adequate petition from 
Weirton Steel Corporation ("Weirton") 
requesting a short-supply allowance for 
a total of 182,600 net tons of this product 
for the first three quarters of 1991. 
broken down as follows: 20.000 net tons 
during the first quarter; 61.300 net tons 
during the second quarter, and 101,300 
net tons during the third quarter. 

Weirton requested short supply under 


Article 8 of Arrangement Between the 
European Coal and Steel Community 
and the European Economic Community 
and the Government of the United 
States of America Concerning Trade in 
Certain Steel Products, under Article 8 
of the Arrangement Between the 
Government of Mexico and the 
Government of the United States of 
America Concerning Trade in Certain 
Steel Products, and under Article 8 of 
the Arrangement Between the 
Government of Brazil and the 
Government of the United States of 
America Concerning Trade in Certain 
Steel Products. 

The requested material meets the 
following specifications: 

Dimensions 

Thickness: 8 inches to 9 inches 
Length: 250 inches to 400 inches 
Width: 27 inches to 34 inches 
Tolerances 

Width: — Vi inch. + Vz inch 
Thickness: — V# inch. + Vs inch 
Length: —3 inches. + 3 inches 
Camber: 1 inch maximum to 33 foot length 
Bow: 1 inch maximum to 33 foot length 
Profile : (level) V»s inch maximum off level 
(edge to edge across width) 

Surface: Critical exposed material 
Chemical Composition 
C—0.04% to 0.07% 

Mn—0.25% to 0.38% 

S—0.015% maximum 
P—0.012% maximum 
Si—0.020% maximum 
Cu—0.060% maximum 
Sn—0.020% maximum 
Cr—0.050% maximum 
Ni —0.040% maximum 
Mo—0.020% maximum 
Al—0.030% to 0.055% 

AISI Designation: 1006 
Section 4(b)(4)(B)(ii) of the Act and 
§ 357.106(b)(2) of Commerce’s Short- 
Supply Procedures require the Secretary 
to make a determination with respect to 
a short-supply petition not later than the 
30th day after the petition is filed, unless 
the Secretary finds that one of the 
following conditions exist: (1) The raw 
steelmaking capacity utilization in the 
United States equals or exceeds 90 
percent; (2) the importation of additional 
quantities of the requested steel product 
was authorized by the Secretary during 
each of the two immediately preceding 
years; or (3) the requested steel product 
is not produced in the United States. 

The Secretary finds that none of these 
conditions exist with respect to the 
requested product, and therefore, the 
Secretary will determine whether this 
product is in short supply not later than 
January 11.1991. 

Comments: Interested parties wishing 
to comment upon this review must send 
written comments not later than 
December 28.1990, to the Secretary of 


Commerce, Attention: Import 
Administration. Room 7866. U.S. 
Department of Commerce. Pennsylvania 
Avenue and 14th Street NW., 
Washington. DC 20230. Interested 
parties may file replies to any comments 
submitted. All replies must be filed not 
later than 5 days after December 28. 
1990. All documents submitted to the 
Secretary shall be accompanied by four 
copies. Interested parties shall certify 
that the factual information contained in 
any submission they make is accurate 
and complete to the best of their 
knowledge. 

Any person who submits information 
in connection with a short-supply 
review may designate that information, 
or any part thereof, as proprietary, 
thereby requesting that the Secretary 
treat that information as proprietary. 
Information that the Secretary 
designates as proprietary will not be 
disclosed to any person (other than 
officers or employees of the United 
States Government who are directly 
concerned with the short-supply 
determination) without the consent of 
the submitter unless disclosure is 
ordered by a court of comnpetent 
jurisdiction. Each submission of 
proprietary information shall be 
accompanied by a full public summary 
or approximated presentation of all 
proprietary information which will be 
placed in the public record. All 
comments concerning this review must 
reference the above noted short-supply 
review number. 

FOR FURTHER INFORMATION CONTACT: 

Sally A. Craig or Richard O. Weible, 
Office of Agreements Compliance, 

Import Administration. U.S. Department 
of Commerce, Room 7866, Pennsylvania 
Avenue and 14th Street NW., 
Washington. DC 20230, (202) 377-0165 or 
(202) 377-0159. 

Dated: December 19.1990. 

Marjorie A. Chorlins, 

Acting Assistant Secretary for Import 
Administration. 

[FR Doc. 90-30096 Filed 12-20-90; 8:45 am| 

BILLING CODE 3510-OS-M 


Short-Supply Determination; Certain 
Tin-free Steel 

agency: Import Administration/ 
International Trade Administration. 
Commerce. 

action: Notice of short-supply 
determination on certain tin-free steel. 

SHORT-SUPPLY REVIEW NUMBER: 34. 

summary: The Secretary of Commerce 
("Secretary") hereby grants a short- 
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supply allowance for 8,013 metric tons 
of certain tin-free steel (”TFS"), used to 
manufacture photopolymer printing 
plates, under die U.S.-Japan steel 
arrangement for January 1,1991-March 
31,1992. 

EFFECTIVE DATE: December 14.1990. 

FOB FURTHER INFORMATION CONTACT: 

Sally A. Craig or Richard O. Weible, 
Office of Agreements Compliance. 
Import Administration. U.S. Department 
of Commerce, room 7866,14th Street and 
Constitution Avenue N.W„ Washington. 
DC 20230 (202) 377-0165 or (202) 377- 
0159. 

SUPPLEMENTARY INFORMATION: On 

November 29,1990, the Secretary 
received an adequate short-supply 
petition from NAPP System (USA) Inc. 
("NAPP”) requesting a short-supply 
allowance for 8,013 metric tons of this 
product under Paragraph 8 of the U.S.- 
Japan Arrangement Concerning Trade in 
Certain Steel Products. NAPP requested 
short supply for this product because no 
domestic mill is currently able to 
produce this material and because its 
foreign supplier is unable to meet 
NAPP’s needs through regular export 
licenses. The Secretary conducted this 
short-supply review pursuant to section 
4(a)(4)(A) of the Steel Trade 
Liberalization Program Implementation 
Act Public Law No. 101-221,103 StaL 
1886 (1989) ("the Act 0 ), and 357.102 of 
the Department of Commerce's Short- 
Supply Procedures, 19 CFR 357.102 
("Commerce's Short-Supply 
Procedures”). 

The requested TFS is used to 
manufacture photopolymer printing 
plates utilized by the newspaper 
printing industry and meets the 
following specifications: 

Thickness: 0.0066 inch (00 Ibs/base box); 

0.0094 inch (85 lbs/base box) 
Thickness tolerance: ±0.0005 inch 
Chromium coating weight: Metallic 
Chromium—100 mg/m2; Chromium 
Oxide—10 mg/m2 

Chemical composition (maximum): C - 
0.13%, Mn - 0.60% Si -0.15%, Cu - 
0.20%, P - 0.04%, S - 0.05%, AI - 0.20% 
Inclusion/foreign matter No more than 
15 inclusions/foreign matter in 15 feet 
(4.6 meters) 

Camber V* inch (0.3 mm) per 20 feet (8.1 
meters) 

Coilset or curling: 0.0066 - Maximum 6/ 
32 inch (5.0 mm); 0.0094 - Maximum 
%2 inch (3.2 mm) 

Oil can: Absolute depth maximum %« 
inch (2.0 mm) 

Wavy edge: Height - maximum %4 inch 
(2.0 mm) 

Width ranges: 0.0060 inch - 27.75 to 30 
inches; 0.0094 inch - 28 to 34 inches 


Width tolerance per width: —0.0 ± Vie 

inch (1.6 mm) 

Weight: Minimum net 18,000 lbs. (8,164.8 

kg). Maximum net 20,000 lbs. (9,071.0 

kg) 

The quantity of 0.0066 in ch and 0.0094 
inch material requested by NAPP totals 
7,285 and 728 metric tons, respectively, 
for January 1,1991-March 31,1992. 

Action 

On November 29,1990, the Secretary 
established an official record on this 
short-supply request (Case Number 34) 
in the Central Records Unit, room B-G99, 
Import Administration, U.S. Department 
of Commerce at the above address. 
Section 4{b)(4)(B)(i) of the Act and 
§ 357.106{bJ(l) Commerce’s Short-Supply 
Procedures require the Secretary to' 
apply a rebuttable presumption that a 
product is in short supply and to make a 
determination with respect to a short- 
supply petition not later than the 15th 
day after the petition is filed if the 
Secretary finds that one of the following 
conditions exists; (1) The raw 
steelmaking capacity utilization In the 
United States equals or exceeds 90 
percent; (2) the importation of additional 
quantities of the requested steel product 
was authorized by the Secretary during 
each of the two immediately preceding 
years; or (3) the requested steel product 
is not produced in the United States. 

The Secretary finds, based on available 
information, that the requested steel 
product is not produced in the United 
States. Therefore, the Secretary has 
applied a rebuttable presumption that 
this product is presently in short supply 
in accordance with section 4(b)(B)(i)(M) 
of the Act and § 357.106(b)(T)fiii) of 
Commerce's Short-Supply Procedures. 

Unless domestic steel producers 
provided proof that they could and 
would produce the requested quantity of 
this product within the desired period of 
time, provided it represented a normal 
order-to-deliveryperiod, the Secretary 
would issue a short-supply allowance 
not later than December 14,1990. On 
December 6,1990, the Secretary 
published a notice in the Federal 
Register announcing a review of this 
request and providing domestic steel 
producers an opportunity to rebut the 
presumption of short supply. All 
comments were required to be received 
no later than December 13,1990. No 
comments were received. 

Conclusion 

Since the Secretary received no 
comments to the Federal Register notice 
by potential suppliers to rebut the 
Secretary’s presumption of short supply 
for the requested product, the Secretary 
hereby grants, pursuant to section 


4(b)(4)(A) of the Act and § 357.102 of 
Commerce's Short-Supply Procedures, a 
short-supply allowance for 8,013 metric 
tons of the requested TFS for January 1, 
1991-Marc.h 31,1992 under Paragraph 8 
of the U.S.-Japan Arrangement 
Concerning Trade in Certain Steel 
Products. 

Dated: December 14,1990. 

Eric I. Garfinkel, 

Ass is taut Secretary for Import 
A ^ministration. 

|FR Doc. 90-29870 Filed 12-20-90 8:45 ami 
BILLING CODE 3510-OS-M 


Ohio State University, et af., 
Consolidated Decision on Applications 
for Duty-Free Entry of Scientific 
Instruments 

This is a decision consolidated 
pursuant to section 6(c) of the 
Educational. Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651, 80 StaL 897; 15 CFR part 301). 
Related records can be viewed between 
8:30 a.m. and 5 p.m. in room 4204, U.S. 
Department of Commerce. 14th and 
Constitution Avenue. NW., Washington, 
DC. 

Comments: None received. Decision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instruments described below, for such 
purposes as each is intended to be used, 
is being manufactured in the United 
States. 

Docket number: 89-191R. Applicant: 
Ohio State University, Columbus, OH 
43210. Instrument: Stopped Flow 
Spectrofluorimeter, Model SF.17MV. 
Manufacturer: Applied Photophysics. 
United Kingdom, intended use: See 
notice at 55 FR 41738, October 15.1990. 
Reasons: The foreign instrument 
provides a minimum acquisition time of 
1.0 millisecond, and a signal-to-noise 
ratio of 100:1 for sample volumes as low 
a9 25 pi. Advice submitted by: National 
Institutes of Health, October 10,1990. 

Docket number: 89-286R. Applicant: 
University of Illinois, Urbana, 1L 61801, 
Instrument: Mass Spectrometer System, 
Model VG 70-VSE. Manufacturer VG 
Analytical-Ltd., United Kingdom. 
Intended use: See notice at 55 FR 41738, 
October 15,1990. Reasons: The foreign 
instalment provides scan rates to 0.07 
second/decade and mass resolution to 
50 000. Advice submitted by: National 
Institutes of Health, October 10.1990. 

Docket number: 89-291R. Applicant: 
University of Kentucky, Lexington, KY 
40536- 0082. Instrument: Mass 
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Spectrometer. Model CONCEPT 1H. 
Manufacturer: Kratos Analytical. United 
Kingdom. Intended use: See notice at 55 
FR 41738. October 15.1990. Reasons: 

The foreign instrument provides: (1) 
Mass range to 10 000. (2) a scan rate to 
0.1 second/decade and (3) FAB 
capability. Advice submitted by: 
National Institutes of Health. October 
10, 1990. 

Docket number: 90-142. Applicant: 
National Institute of Standards and 
Technology. Gaithersburg. MD 20899. 
Instrument: Helium-3 Refrigerator and 
Magnet System. Manufacturer: 
Cryogenic Consultants. Ltd., United 
Kingdom. Intended use: See notice at 55 
FR 35161. August 28,1990. Reasons: The 
foreign instrument can maintain 
temperature down to 0.3 Kelvin for 
measurements of the quantum Hall 
effect. Advice submitted by: National 
Institutes of Health. October 10.1990. 

The National Institutes of Health and 
National Institute of Standards and 
Technology advise that (1) The 
capabilities of each of the foreign 
instruments described above are 
pertinent to each applicant's intended 
purpose and (2) they know of no 
domestic instrument or apparatus of 
equivalent scientific value for the 
intended use of each instrument. 

We know of no other instrument or 
apparatus being manufactured in the 
United States which is of equivalent 
scientific value to any of the foreign 
instruments. 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 

[FR Doc. 90-29871 Filed 12-20-90; 8:45 am) 

BILUNG CODE 3510-0S-M 


Scripps Clinic and Research 
Foundation, et at., Consolidated 
Decision on Applications for Duty-Free 
Entry of Scientific Instruments 

This is a decision consolidated 
pursuant to section 6(c) of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651. 80 Stat. 897; 15 CFR part 301). 
Related records can be viewed between 
8:30 a.m. and 5 p.m. in room 4204, U.S. 
Department of Commerce, 14th and 
Constitution Avenue NW„ Washington, 
DC. 

Comments: None received. Decision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instruments described below, for such 
purposes as each is intended to be used, 
is being manufactured in the United 
States. 


Docket Number 90-122. Applicant: 
Scripps Clinic and Research Foundation, 
La Jolla, CA 92037. Instrument: Mass 
Spectrometer, Model ZAB 2VSE. 
Manufacturer: VG Instruments, United 
Kingdom. Intended use: See notice at 55 
FR 32675. August 10.1990. Reasons: The 
foreign instrument provides: (1) 
Resolution to 100.000. (2) mass range to 
15,000 amu, (3) dynamic FAB and (4) 
thermospray capability. Advice 
submitted by: National Institutes of 
Health, October 10,1990. 

Docket Number: 90-123. Applicant: 
Cornell University. Ithaca. NY 14853. 
Instrument: Dry Combustion CN 
Analyser Coupled to Isotope Ratio Mass 
Spectrometer. Manufacturer: Europa 
Scientific. United Kingdom. Intended 
use: See notice at 55 FR 32675, August 

10.1990. Reasons: The foreign 
instrument provides computer- 
controlled sample preparation and 
separation for mass analysis of total N 
and N-15 and total C and C-13. Advice 
submitted by: National Institutes of 
Health. October 10,1990. 

Docket Number: 90-125. Applicant: 
University of Wisconsin-Stevens Point. 
Stevens Point, WI 54481. Instrument: 
Three (3) Oxygen Meter/Electrode 
Systems. Manufacturer: Strathkelvin 
Instruments. United Kingdom. Intended 
use: See notice at 55 FR 32675. August 

10.1990. Reasons: The foreign 
instrument provides oxygen-uptake 
rates in unstirred media using an 
electrode tip with a small area. Advice 
submitted by: National Institutes of 
Health, October 10.1990. 

Docket Number 90-134. Applicant: 
Duke University, Beaufort. NC 28516. 
Instrument: Pulse Modulation 
Fluorometer. Manufacturer: Walz, West 
Germany. Intended use: See notice at 55 
FR 32675, August 10.1990. Reasons: The 
foreign instrument employs pulse 
modulation of the actinic light beam for 
fluorescence measurements under 
ambient light conditions. Advice 
submitted by: National Institutes of 
Health, October 10,1990. 

Docket Number: 90-137. Applicant: 
University of Wisconsin-Stevens Point. 
Stevens Point, WI 54481. Instrument: 
Rapid Kinetics Accessory, SFA-12. 
Manufacturer Hi-Tech Scientific Ltd., 
United Kingdom. 

Docket Number: 90-147. Applicant: 
University of California, Santa Cruz. CA 
95064. Instrument: Rapid Kinetics 
Accessory, RX-1000. Manufacturer: 
Applied Photophysics. Ltd.. United 
Kingdom. Intended use: See notices at 55 
FR 35161 and 35162, August 28,1990. 
Reasons: The foreign article rapidly 
mixes and delivers fluid reactants 


directly to the observation cell of an 
existing spectrometer or 
spectrophotometer. Advice submitted 
by: National Institutes of Health, 
October 10.1990. 

Docket Number: 90-140. Applicant: 
National Institute of Standards and 
Technology', Gaithersburg. MD 20899. 
Instrument: Excimer Laser, Model LPX 
205iCC. Manufacturer Lambda Physik. 
GmbH, West Germany. Intended use: 
See notice at 55 FR 35161, August 28. 
1990. Reasons: The foreign instrument 
provides a pulse to pulse stability of 
for ArF and a repetition rate of 50 
Hz. Advice submitted by: National 
Institutes of Standards and Technology, 
October 10.1990. 

Docket Number 90-143. Applicant: 
University of California. Santa Cruz. CA 
95064. Instrument: Spectrofluorimeter, 
Stopped-Flow, Model DX.17MV. 
Manufacturer: Applied Photophysics. 
United Kingdom. Intended use: See 
notice at 55 FR 35161, August 28,1990. 
Reasons: The foreign instrument 
provides 3-syringe stopped-flow with 
capability for double mixing 
experiments. Advice submitted by: 
National Institutes of Health, October 

10,1990. 

The National Institutes of Health and 
National Institute of Standards and 
Technology advise that (1) The 
capabilities of each of the foreign 
instruments described above are 
pertinent to each applicant’s intended 
purpose and (2) they know of no 
domestic instrument or apparatus of 
equivalent scientific value for the 
intended use of each instrument. 

We know of no other instrument or 
apparatus being manufactured in the 
United States which is of equivalent 
scientific value to any of the foreign 
instruments. 

Frank W. Creel. 

Director, Statutory Import Programs Staff. 

[FR Doc. 90-29872 Filed 12-20-90: 8:45 am) 

BILLING CODE 3510-0S-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Increase of a Sublimit for Certain 
Cotton Textile Products Produced or 
Manufactured in India 

December 18.1990. 
agency: Committee for the 
Implementation of Textile Agreements 
(CITA). 
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action: Issuing a directive to the 
Commissioner of Customs increasing a 
sublimit. 

EFFECTIVE DATE: December 18.1990. 

FOR FURTHER INFORMATION CONTACT: 

Jennifer Tallarico. International Trade 
Specialist. Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of this limit, refer to the 
Quotas Status Reports posted on the 
bulletin boards of each Customs port oi 
call (202) 343-6494. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 

SUPPLEMENTARY INFORMATION*. 

Authority: Executive Order 11651 of March 
3.1972, as amended; section 204 of the 
Agricultural Act of 1950, as amended (7 
U.S.C. 1854). 

The current sublimit for Category 369- 
S is being increased for swing and 
carryforward. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the Correlation: 
Textile and Apparel Categories with the 
Harmonized Tariff Schedule of the 
United States (see Federal Register 
notice 54 FR 50797, published on 
December 11,1989). Also see 55 FR 
51753, published on December 17,1990. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

Committee for the Implementation of Textile 
Agreements 

December 18.1990. 

Commissioner of Customs, Department of the 
Treasury, Washington, DC 20229. 

Dear Commissioner: This directive amends, 
but does not cancel, the directive of 
December 11,1990, issued to you by the 
Chairman. Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, man-made 
fiber, silk blend and other vegetable fiber 
textiles and textile products, produced or 
manufactured in India and exported during 
the period which began on Janauary 1,1990 
and extends through December 31,1990. 

Effective on December 18.1990 you are 
directed to increase sublimit 369-S, as 
provided under the terms of the current 
bilateral textile agreement between the 
Governments of the United States and India: 


Category 

Adjusted Twelve-Month 
Limit 1 

Level in Group 1: 

369pt. 2 .. 

6.817.176 kilograms of 
which not more than 
776.345 kilograms 
shall be in Category 
369-D 9 and not more 
than 458.111 
kilograms shali be in 
Category 369-S. 4 



1 The limit has not been adjusted to account for 
any imports exported alter December 31, 1989. 

2 Category 369pt.: all HTS numbers except 
5702.10.9020. 5702 49 1010 and 5702.99.1010 (rugs 
exempt from the Bilateral Agreement). 

3 Category 369-0: only HTS numbers 

6302.60.0010. 6302.91.0005 and 6302.91.0045. 

4 Category 369-S: only HTS number 

6307.10.2005. 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely. 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 90-29868 Filed 12-20-90; 8:45 am] 

BILLING CODE 3510-DR-M 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 

Procurement List: Additions and 
Deletions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

ACTION: Additions to and deletions from 
Procurement List. 

summary: This action adds to and 
deletes from the Procurement List 
commodities to be produced and 
services to be provided by workshops 
for the blind or other severely 
handicapped. 

EFFECTIVE DATE: January 22,1991. 
ADDRESSES: Committee for Purchase 
from the Blind and Other Severely 
Handicapped, Crystal Square 5, suite 
1107,1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 
Beverely Milkman (703) 557-1145. 
SUPPLEMENTARY INFORMATION: On 
November 2,1990, the Committee for 
Purchase from the Blind and Other 
Severely Handicapped published notice 
(55 FR 46239) of proposed additions to 
and deletions from the Procurement List: 

Additions 

After consideration of the material 
presented to it concerning capability of 
qualified workshops to provide the 


services at a fair market price and 
impact of the additions on the current or 
most recent contractors, the Committee 
ha9 determined that the services listed 
below are suitable for procurement by 
the Federal Government under 41 U.S.C. 
46-48c and 41 CFR 51-2.6. 

I certify that the following actions will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered for this 
certification were: 

a. The actions will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 
the services listed. 

c. The actions will result in 
authorizing small entities to provide the 
services procured by the Government. 

Accordingly, the following services 
are hereby added to the Procurement 
List: 

Services 

Jantorial/Custodial, Naval Education 
Training Personnel Management 
Support Activity, Saufley Field, 
Florida. 

Janitorial/Custodial at the following 
Baton Rouge, Louisiana locations: 
Federal Building and U.S. Courthouse, 
707 Florida Avenue. 

Social Security Building. 350 Donmoor. 

This action does not affect contracts 
awarded prior to the effective date of 
this addition or options exercised under 
those contracts. 

Deletions 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodities listed 
below are no longer suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46-48c and 41 CFR 51- 
2 . 6 . 

Accordingly, the following 
commodities are hereby deleted from 
the Procurement List: 

Pencil, Woodcased, with Imprinting 
7510-050-8LP-6521 
Sponge, Plastic 
7920-00-633-9908 
7920-00-633-9911 
7920-00-633-9915 
7920-00-685-4152 
Brush, Shoe and Stove 
7920-00-852-8170 
Brush Set, Shoe and Stove 
7920-00-205-0200 
Beverly L. Milkman, 

Executive Director. 

[FR Doc. 90-29899 Filed 12-20-9F 8:45 am) 

BILLING CODE 6820-33-11 














52294 


Federal Register / Vol. 55* No. 246 / Friday. December 21, 1990 / Notices 


Procurement List Proposed Additions 

agency: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

ACTION: Proposed additions to 
procurement list. 

summary: The Committee has received 
proposals to add to the Procurement List 
a commodity to be produced and a 
service to be provided by workshops for 
the blind or other severely handicapped. 
COMMENTS MUST BE RECEIVED ON OR 
BEFORE: January 22* * 1991. 
addresses: Committee for Purchase 
from the Blind and Other Severely 
Handicapped. Crystal Square 5. suite 
1107,1755 Jefferson Davis Highway, 
Arlington. Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 
47(a)(2) and 41 CFR 51-2.6. Its purpose is 
to provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed actions. 

If the Committee approves the 
proposed additions, all entities of the 
Federal Government will be required to 
procure the commodity and service 
listed below from workshops for the 
blind or other severely handicapped. 

It is proposed to add the following 
commodity and service to the 
Procurement List- 

Commodity 

Strap Assembly 
4935-00-784-0141 

(Remaining Government Requirement). 
Service 

Commissary Shelf Stocking & Custodial. 
Hunter Army Airfield, Savannah. 
Georgia. 

Beverly L. Milkman, 

Executive Director. 

[FR Ddc. 90-29900 Filed 12-20-90; 8;45 am] 

BILLING CODE 6S20-33-M 


Procurement List Proposed Addition 

AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

action: Proposed addition to 
procurement list. 

summary: The Committee has received 
proposals to add to the Procurement List 
a service to be provided by workshops 
for the blind or other severely 
handicapped. 


COMMENTS MUST 8E RECEIVED ON OR 
BEFORE: January 22.1991. 

ADDRESSES: Committee for Purchase 
from the Blind and Other Severely 
Handicapped. Crystal Square 5, Suite 
1107,1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman, (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 
47(a)(2) and 41 CFR 51-2.6. Its purpose is 
to provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed action. 

If the Committee approves the 
proposed addition, all entities of the 
Federal Government will be required to 
procure the service listed below from 
workshops for the blind or other 
severely handicapped. 

It is proposed to add the following 
service to the Procurement List: 
Janitorial/Custodial at the following 
Bismarck. North Dakota locations: 
Federal Building, 304 Broadway. 

Federal Building, Post Office and 
Courthouse, 220 E. Rosser Avenue. 
Parking Lot, 1st and Thayer Streets. 

GSA Storage Building, 117 Main Street. 
G. John Heyer, 

General Counsel. 

|FR Doc. 90-30018 Filed 12-20-90; 8:45 am) 

BILUNG CODE **?0>33~M 


COMMODITY FUTURES TRADING 
COMMISSION 

Chicago Mercantile Exchange 
Proposed Rule 552—Dual Trading 
Restrictions and an Interpretation of 
Proposed Rule 552 

agency: Commodity Futures Trading 
Commission. 

ACTION: Notice of Proposed CME Rule 
552 and an interpretation of Proposed 
Rule 552. 

summary: The Chicago Mercantile 
Exchange ("CME” or "Exchange”) has 
submitted Proposed Rule 552—Dual 
Trading Restrictions and an 
interpretation thereunder to the 
Commodity Futures Trading 
Commission ("CFTC” or "Commission”) 
for its review and approval. The 
proposed rule, with certain exceptions, 
would restrict dual trading across all 
"mature and liquid” CME futures and 
option contract months, as defined by 
the proposed rule. 

Acting pursuant to the authority 
delegated by Commission Regulation 
140.96, the Director of the Division of 


Trading and Markets (“Division”), with 
the concurrence of the General Counsel, 
has determined, on behalf of the 
Commission that publication of the 
proposed rule and interpretation is in 
the public interest and will assist the 
Commission in considering the views of 
interested persons. Accordingly, the 
Division, on behalf of the Commission, 
is publishing the proposed rule and 
interpretation for public comment. 
dates: Comments must be received on 
or before January 22.1991. 

addresses: Interested persons should 
submit their views and comments to 
Jean A. Webb, Secretary, Commodity 
Futures Trading Commission. 2033 K 
Street. NW.. Washington, DC 20581. 

FOR FURTHER INFORMATION CONTACT: 

De’Ana J. Hamilton, Attorney, Division 
of Trading and Markets, Commodity 
Futures Trading Commission, 2033 K 
Street, NW., Washington, DC 20581. 
Telephone: (202) 254-8955. 

SUPPLEMENTARY INFORMATION: Dual 
trading would be defined, under 
proposed CME Rule 552, as “trading or 
placing an order for one’s own account, 
an account in which one has a direct or 
indirect financial interest or an account 
which one controls. 1 in any contract 
month in which such person previously 
executed, received or processed a 
customer order on the Exchange floor 
during the same Regular Trading I lours 
session.” The scope of the dual trading 
restriction would extend to trading in 
any “masture and liquid” contract 
month, defined as one which had an 
average daily volume of 10,000 contracts 
during the prior six calendar months, 
excluding exchanges for physicals and 
Globex trades. 2 The proposed dual 


1 "A direct financial interest includes (the 
member's) own account or any account in which he 
or she participates in trading profits or losses J An| 
indirect financial interest would include an interest 
in any account in which a member is not an equity 
participant, but still derives a benefit from the 
account as a result of a separate business 
arrangement such as an options trading 
partnership, whereby the member employee's salary 
and bonus are tied to the performance of the 
account" Letter from Todd E. Petael. Senior Vice 
President Research and Chief Economist. CME to 
|ohn C. Lawton. Associate Director. Division or 
Trading and Markets. CFTC (October 9.1990). 

• The CME would calculate, at least quarterly, the 
average volume of trading by contract month for the 
prior six-month period. The dual trading restriction 

would apply to any contract month that had an 
average volume of trading for the prior six months 
of 10.000 or more contracts. Proposed Interpretation 
of Rule 552—Dual Trading Restrictions 
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trading restriction would not encompass 
trading for a direct or indirect financial 
interest or controlled account and for a 
customer in different contract months of 
the same commodity or trading and 
brokerage across futures and options in 
the same commodity. 

The proposed rule specifies certain 
exceptions to the dual trading 
restriction. A member would not be 
restricted from trading for himself and 
an Exchange member customer. Further, 
a customer could grant written 
permission to a member to engage in 
dual trading. A member could also 
engage in dual trading to offset errors 
resulting from the execution of customer 
orders provided certain recordkeeping 
and audit trail requirements were met. 
Specifically, the member would be 
required to create an accurate, 
contemporaneous record evidencing that 
the transactions for his personal account 
resulted from the correction of an error, 
and to record the time of each such 
trade to the nearest minute on his 
trading card. Finally, an exception to the 
proposed dual trading restriction would 
be provided for members whose primary 
business is the execution of spread 
orders. 

Copies of the CME submission are 
available for inspection at the Office of 
the Secretariat, Commodity Futures 
Trading Commission, 2033 K Street, 

NW., Washington, DC 20581. Copies 
also may be obtained through the Office 
of the Secretariat at the above address 
or by telephoning (202) 254-6314. 

The materials submitted by the CME 
in support of the proposed rule and 
interpretation may be available upon 
request pursuant to the Freedom of 
Information Act (5 U.S.C. 552) and the 
Commission’s regulations thereunder (17 
CFR part 145 (1987)). Requests for copies 
of such materials should be made to the 
FOI, Privacy and Sunshine Act 
Compliance Staff of the Office of the 
Secretariat at the Commission’s 
headquarters in accordance with CFR 
145.7 and 145.8. 

Any person interested in submitting 
written data, views, or comment on 
proposed CME Rule 552 and the 
Interpretation to Rule 552 should send 
such comments to Jean A. W'ebb. 
Secretary, Commodity Futures Trading 
Commission, 2033 K Street. NW., 
Washington. DC 20581 by the specified 
date. 

Issued in Washington, DC on December 18. 
1990. 

Alan L. Seifert, 

Deputy Director, Division of Trading and 
Markets. 

|FR Doc. 90-29907 Filed 12-20-90; 8:45 am] 

BILLING CODE 6351-01-M 


CONSUMER PRODUCT SAFETY 
COMMISSION 

Notification of Request for Approval of 
Collection of information, Compliance 
Survey of Consumer Patching 
Compound Industry 

agency: Consumer Product Safety 

Commission. 

action: Notice. 

summary: In accordance with 
provisions of the Paperw ork Reduction 
Act (44 U.S.C. chapter 35), the Consumer 
Product Safety Commission has 
submitted to the Office of Management 
and Budget a request for approval 
through September 30,1991, of a 
collection of information in the form of a 
survey of firms which manufacture, 
import, distribute, or sell patching 
compounds for sale to or use by 
consumers. The purpose of this survey is 
to assess the over-all level of 
compliance with the ban of consumer 
patching compounds containing 
intentionally-added respirable free-form 
asbestos (16 CFR part 1304). This ban 
was issued under provisions of the 
Consumer Product Safety Act (15 U.S.C. 
2057 and 2058) to eliminate or reduce 
unreasonable risks of death or serious 
illness from cancer, including lung 
cancer and mesothelioma, associated 
with exposure to respirable free-form 
asbestos in patching compounds. The 
ban is applicable to patching 
compounds which are manufactured for 
sale to or use by consumers or for use in 
residences, schools, hospitals, public 
buildings, and other buildings to which 
consumers customarily have access. The 
survey of the consumer patching 
compound industry is part of a 
comprehensive plan to assess 
compliance by regulated industries with 
70 rules enforced by the Commission. 
The Commission will use the 
information obtained from the survey of 
the consumer patching compound 
industry to establish priorities for 
enforcement of mandatory standards 
and regulations which the Commission 
administers. Information obtained from 
this survey will also be used to support 
appropriate legal action against any firm 
which has violated the ban on 
manufacture or sale of consumer 
patching compounds containing 
intentionally-added respirable free-form 
asbestos. 

Additional Details About the Request 
for Approval of a Collection of 
Information 

Agency address: Consumer Product 
Safety Commission. Washington, DC 
20207. 


Title of information collection: Survey 
of Compliance with the Ban of 
Consumer Patching Compounds 
Containing Respirable Free-form 
Asbestos, 16 CFR part 1304. 

Type of request: New request. 
Frequency of collection: One time. 
General description of respondents: 
Manufacturers, importers, distributors, 
and retailers of consumer patching 
compounds. 

Estimated number of respondents: 39. 
Estimated average number of hours 
per respondent: 6. 

Estimated number of hours for all 
respondents: 234. 

Comments: Comments on this request 
for extension of approval of information 
collection requirements should be 
addressed to Elizabeth Harker, Desk 
Officer, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget. Washington, 
DC 20503; telephone: (202) 395-7340. 
Copies of the request for extension of 
information collection requirements are 
available from Francine Shacter, Office 
of Planning and Evaluation. Consumer 
Product Safety Commission. 
Washington, DC 20207; telephone: (301) 
492-6416. 

This is not a proposal to which 44 
U.S.C. 3504(h) is applicable. 

Dated: December 17,1990. 

Sadye E. Dunn. 

Secretary, Consumer Product Safety 
Commission. 

[FR Doc. 90-29906 Filed 12-20-90; 8:45 am) 

BILLING CODE *355-01-41 


DEPARTMENT OF DEFENSE 

Public Information Collection 
Requirement Submitted to OMB for 
Review 

action: Notice. 

The Department of Defense has 
submitted to OMB for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). 

Title, Applicable Form, and Applicable 
OMB Control Number: Application for 
Former Spouse Payments from Retired 
Pay; DD Form 2293; and OMB Control 
No. 0704-0182. 

Type of Request: Reinstatement. 
Average Burden Hours/Minutes per 
Response: 1.2 hours. 

Frequency of Response: One response 
per respondent. 

Number of Respondents: 4,000. 

Annual Burden Hours: 4,800. 

Annual Responses: 4,000. 
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Needs and Uses: Tbe form is used to 
establish a former spouse’s eligibility 
for payment of child support, alimony, 
and/or a division of property from 
retired pay of a Uniformed Service 
member. 

Affected Public: Individuals or 
households and Uniformed Service 
retirees. 

Frequency: On Occasion. 

Respondent's Obligation: Voluntary. 
OMB Desk Officer: Dr. J. Timothy 
Sprehe. 

Written comments and 
recommendations on the proposed 
information collection should be sent to 
Dr. J. Timothy Sprehe at Office of 
Management and Budget. Desk Officer, 
room 3235. New Executive Office 
Building, Washington. DC 20503. 

DOD Clearance Officer: Mr. William 
Pearce 

Written requests for copies of the 
information collection proposal should 
be sent to Mr. W. Pearce. WHS/DIOR. 
1215 Jefferson Davis Highway, suite 
1204, Arlington. Viiginia 22202^1302. 

Dated: December 18.1990. 

L.M. Bynum. 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

[FR Doc. 90-29921 Filed 12-20-90; 8:45 am] 
BILLING CODE 3S10-01-M 


Meeting of the Advisory CounciJ on 
Dependents' Education 

agency: Department of Defense 
Dependents School (DoDDS). Office of 
the Secretary of Defense. 
action: Notice of meeting. 

summary: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the Advisory 
Council on Dependents’ Education 
(ACDE). It also describes the functions 
of the Council. Notice of this meeting is 
required under the National Advisory 
Committee Act. Although the meeting is 
open to the public, because of space 
constraints, anyone wishing to attend 
the meeting should contact the point of 
contact listed below. 
dates: January 18.1991. 9 a.m. to 5 p.m.; 
January 19.1991, 9 a.m. to 3 p.m. 
ADDRESSES: January 18. The Pentagon, 
room 3E869. Washington. DC: January 
19. Embassy Suites Hotel. Adams 
Morgan Room. 1402 Eads Street 
Arlington. Viiginia. 

FOR FURTHER INFORMATION, CONTACT: 
Ms. Marilyn Witcher. Public Affairs 
Officer, DoD Dependents Schools. 2461 
Eisenhower Avenue. Alexandria. 
Virginia. 22331-1100, Telephone: (703) 
325-0867. 


SUPPLEMENTARY INFORMATION: The 

Advisory Council on Dependents' 
Education is established under title XIV, 
section 1411. of Public Law 95-561, 
Defense Dependents' Education Act of 
1978, as amended by title XII, section 
1204(b)(3)—(5). of Public Law 99-145. 
Department of Defense Authorization 
Act of 1986 (20 U.S.C., chapter 25A, 
section 929, Advisory Council on 
Dependents’ Education). The Council is 
cochaired by designees of the Secretary 
of Defense and the Secretary of 
Education. In addition to a 
representative of each of the 
Secretaries, 12 members are appointed 
jointly by the Secretaries. Members 
include representatives of educational 
institutions and agencies, professional 
employee organizations, unified military 
commands, school administrators, 
parents of DoDDS students, and one 
DoDDS student. The Director, DoDDS, 
serves as the Executive Secretary of the 
Council. The purpose of the Council is to 
advise the Secretary of Defense and the 
DoDDS Director about effective 
educational programs and practices that 
should be considered by DoDDS and to 
perform other tasks as may be required 
by the Secretary of Defense. The agenda 
includes discussions about the national 
goals for education, academic 
achievement encouragement, grading 
scales, minority options in college 
recruitment, education of handicapped 
dependents, communications throughout 
the system, increased parental 
involvement, and responses to the 
recommendations made by the Council 
during its August meeting. 

Dated: December 18,1990. 

L.M. Bynum. 

Alternate OSD Federal Register Liaison 
Officer. Department of De fense. 

(FR Doc. 90-29920 Filed 12-20-90; 8:45 am] 
BILLING CODE 3810-01-M 


DEPARTMENT OF EDUCATION 
[CFDA No. 84.116F) 

Fund for the Improvement of 
Postsecondary Education—Invitation 
for Applications for New Awards 
Under the Innovative Projects for 
Student Community Service 
Competition Projects for Fiscal Year 
1991 

agency: Department of Education. 

Purpose of Program: Provides grants 
to institutions of higher education and 
other public and private, non-profit 
institutions and agencies to support 
projects encouraging students to 
participate in community service 
activities in exchange for educational 


services or financial assistance in order 
to reduce the debt incurred by these 
students for attendance at institutions of 
higher education. 

Deadline for Transmittal of 
Applications: January 29,1991. 

Applications A vailable: December 18. 
1990. 

Estimated Range of A wards: $10,000 
to $70,000. 

Deadline for Intergovernmental 
Review: March 31,1991. 

Estimated Size of Awards: $45,000. 

Estimated Number of New A words: 

20 . 

Project Period: 12 to 24 months. 

Available Funds: The Congress has 
appropriated $1,464,000 for this program 
for Fiscal Year 1991. 

Applicable Regulations: (a) The 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR parts 74. 75. 77, 79. 80, 82. 85 and 
86; and (b) the regulations for this 
program in 34 CFR part 630. 

Selection Criteria: Applications will 
be evaluated on the basis of the 
following selection criteria chosen from 
those listed in 34 CFR 630.32. 

(a) Significance for Postsecondary 
Education. The Secretary reviews each 
proposed project for its significance in 
improving postsecondary education by 
determining the extent to which it 
would— 

(1) Achieve the purpose of the 
Innovative Projects for Students 
Community Service Program as 
referenced in 34 CFR 630.11; 

(2) Address an important problem or 
need; 

(3) Represent an improvement upon, 
or important departure from, existing 
practice: and 

(4) Achieve far-reaching impact 
through improvements that will be 
useful in a variety of ways and a variety 
of settings. 

(b) Feasibility. The Secretary reviews 
each proposed project for its feasibility 
by determining the extent to which— 

(1) The proposed project represents an 
appropriate response to the problem or 
need addressed; 

(2) The applicant is capable of 
carrying out the proposed projects as 
ev idenced by. for example— 

(i) The applicant's understanding of 
the problem or need; 

(ii) The quality of the project design, i 
including objectives, approaches, and - 
evaluation plan; 

(iii) The adequacy of resources, 
including money, personnel, facilities, 
equipment, and supplies; 

(iv) The qualifications of key 
personnel who would conduct the 
project: and 
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(v) The applicant's relevant prior 
experience; 

(3) The applicants and any other 
participating organizations are 
committed to the success of the 
proposed project, as evidenced by, for 
example 

(i) Contribution of resources by the 
applicant and by participating 
organizations; 

(it) Their prior work in the area; and 

(iii) The potential for continuation of 
the proposed project beyond the period 
of funding (unless the project would be 
self-terminating); 

(4) The proposed project demonstrates 
potential for dissemination to or 
adaptation by other organizations, and 
shows evidence of interest by potential 
users. 

(c) Appropriateness offending 
projects . The Secretary reviews each 
application to determine whether 
support of the proposed project by the 
Secretary is appropriate in terms of the 
availability of other funding sources for 
the proposed activities. 

The Secretary will give equal weight 
to the selection criteria on significance, 
feasibility, and appropriateness. Within 
each of these criteria, the Secretary will 
give equal weight to each of the 
subcriteria. In applying the criteria the 
Secretary first analyzes an application 
in terms of each individual criterion. The 
Secretary then bases the final judgment 
of an application on an overall 
assessment of the degree to which the 
applicant addresses all selection 
criteria. 

For Applications and Information 
Contact: The Fund for the Improvement 
of Postsecondary Education, 400 
Maryland Avenue, SW\, ROB-3, 
Washington, DC 20202-5249. Telephone 
(202) 708-5750. 

Program Authority: 20 U.S.C. I135e-1. 

Dated: December 14.1990. 

I eonard L. Haynes III, 

Assistant Secretary t for Post secondary 
Education. 

|FR Doc. 90-29043 Filed 12-20-90; 8:45 am) 

BILLING CODE 4000-01-M 


National Assessment Governing 
Board; Public Forum 

agency: National Assessment 
Governing Board; Education. 

ACTION: Notice of meeting; public forum. 

SUMMARY: The National Assessment 
Governing Board is announcing a 
second opportunity for commentary and 
review of the achievement levels being 
considered for the 1990 mathematics 
assessment of the National Assessment 
of Educational Progress (NAEP). The 


Board, in accordance with its statutory 
responsibility to identify "appropriate 
achievement levels for each * grade 
(and) subject # # * to be tested under 
the National Assessment" has appointed 
an ad hoc advisory panel to recommend 
mathematics achievement levels for 
grades 4, 8, and 12 to be used in 
reporting the 1990 NAEP. This document 
is intended to notify interested 
individuals and organizations of their 
second opportunity to present oral and/ 
or written views to the Board. 

DATES: January 8,1991. 
time: 9:30 a.m. to 3 p.m. 

ADDRESSES: J.W. Marriott Hotel, 14th 
Street and Pennsylvania Avenue, NW„ 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT. 

Roy Truby, Executive Director, National 
Assessment Governing Board, 1100 L 
Street, NW., suite 7322, Washington, DC, 
20005-4013. Telephone; (202) 357-6938. 
SUPPLEMENTARY INFORMATION: The 
National Assessment Governing Board 
(NAGB) is established under section 
406(i) of the General Education 
Provisions Act (GEPA) as amended by 
section 4303 of the National Assessment 
of Educational Progress Improvement 
Act (NAEP Improvement Act), title III-C 
of the Augustus Hawkins-Robert T. 
Stafford Elementary and Secondary 
School Improvement Amendments of 
1988 (Pub. L 100-297), (20 U.S.C. 1221e- 

n 

The Board is established to advise the 
Commissioner of the National Center for 
Education Statistics on policies and 
actions needed to improve the form and 
use of the National Assessment of 
Educational Progress, and develop 
specifications for the design, 
methodology, analysis and reporting of 
test results. The Board also is 
responsible for selecting subject areas to 
be assessed, identifying the objectives 
for each age and grade tested, and 
establishing standards and procedures 
for interstate and national comparisons. 
The National Assessment Governing 
Board (NAGB) will hold a second public 
forum in Washington on January 8,1991 
to hear comments on proposed 
definitions of mathematics achievement 
levels for grades 4, 8. and 12 to be used 
in reporting the National Assessment of 
Educational Progress. The proposed 
achievement levels were prepared by an 
ad hoc advisory panel in accordance 
with the NAGB resolution of May 11. 
1990. The proposals include detailed 
descriptions of the subject-matter 
knowledge and skills proposed for each 
level, illustrated by representative 
sample items and scoring protocols. The 
sample items will be available at the 
forum site. 
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These proposals as presented to the 
Board during its quarterly meeting in 
Atlanta. Georgia on November 16 and 17 
follows. 

National Assessment Governing Board 
Levels of Mathematics Achievement 

Grade 4 Basic 

Students at the basic performance 
level of fourth grade should begin to 
develop strategies to solve mathematical 
problems as well as be able to solve 
routine problems involving addition and 
subtraction, with and without a 
calculator. They should be able to use 
physical materials and pictures to help 
them understand and explain 
mathematical ideas. Learners at this 
level are beginning to develop 
estimative skills in measurement, 
numbers and computational situations. 
Number sense and concepts related to 
place value are essential at this level, as 
is an understanding of whole number 
operations. For example, they should be 
able to link the meaning of 
multiplication with the symbols needed 
to represent it. At the basic level 
students are beginning to develop 
concepts related to fractions, and to 
read and use simple measurement 
instruments. For e^mple, students 
, should be able to link the use of 
fractions and measuring concepts. 
Students at this level should be able to 
identify and describe simple geometric 
figures. They should be able to read and 
use information from graphs. 

Grade 4 Proficient 

Students at the proficient level of 
fourth grade should have an 
understanding of numbers and their 
application to life situations as well as 
an understanding of measurement. 
Proficient learners should have a 
knowledge of geometric figures and 
relationships and a basic knowledge of 
data. More specifically, the proficient 
student should be able to develop and 
apply strategies to solve a wide variety 
of mathematical problems; use patterns 
and relationships to analyze 
mathematical situations; relate physical 
materials, pictures and diagrams to 
mathematical ideas; link conceptual and 
procedural knowledge; and find and use 
relevant information in problem-solving. 

It is expected that the proficient 
learner should have a knowledge of 
numbers and concepts related to place 
value and an understanding of whole 
number operations as well as a facility 
with whole number computation. For 
example, the student should be able to 
solve problems using a calculator and 
have the ability to use estimation skills 
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to solve problems. Proficient students 
should be able to relate simple picture 
models to fraction symbols; describe 
geometric shapes and simple attributes 
of these shapes; understand 
measurement concepts such as length; 
collect, interpret and display data; begin 
to develop the concept of chance; and to 
use simple measurement instruments. 

Grade 4 Advanced 

Fourth grade students who are 
performing at the advanced level should 
be able to demonstrate flexibility in 
solving problems and relating 
knowledge to new situations. They 
should have an understanding of inverse 
relationships, be able to relate number 
concepts to more complex models and 
situations, and be able to determine 
functional relationships from patterns. 
Learners at this level should determine 
when estimation is an appropriate 
solution to a problem as well as read 
and interpret complex graphs. They 
should be able to use measuring 
instruments in non-routine ways. At the 
advanced level they are developing 
concepts of decimals, symmetry, and 
parallelism. 

Grade 8 Basic 

The eighth grade student performing 
at the basic level should be able to 
interpret and determine which 
operations to use in solving problems, as 
well as understand and apply order of 
operations. These learners should 
understand the relationships among 
fractions, decimals and percents, and be 
able to use appropriate measurement 
instruments. For example, they should 
be able to calculate the perimeter, area 
and volume of simple geometric figures, 
be able to interpret and complete graphs 
and charts, had have a grasp of the 
elementary concepts of probability. 

Basic performers should be able to 
evaluate simple expressions, as well as 
solve one-step equations and 
inequalities, extend simple patterns, and 
use estimation to verify the 
reasonableness of solutions and in 
making decisions. They should be able 
to use a calculator to solve problems 
when appropriate. 

Grade 8 Proficient 

Students at the proficient level should 
be able, with and without a calculator, 
to solve problems using fractions, 
decimals, percents, rates, proportions, 
similar figures, algebraic formulas and 
functions, and understand and use 
exponents. These learners should 
recognize elementary algebraic 
properties and be able to use algebraic 
procedures to solve equations and 
inequalities. For example, proficient 


learners should be able to solve 
problems involving measurement, 
understand and apply measures of 
central tendency and basic sampling 
techniques, and know the properties of 
plane and solid geometric figures. These 
students should be able to apply logical 
problem-solving strategies, such as 
working backwards to a solution, 
making tables and graphs, and 
extending more complicated patterns. It 
is appropriate that they should know 
when and how to use a calculator. 

Grade 8 Advanced 

Eighth grade students performing at 
the advanced level should be able to 
solve a variety of problems applying 
such concepts as scientific notation, the 
Pythagorean theorem, and elementary 
number theory. These learners should be 
able to solve problems involving surface 
areas, combinations and permutations, 
and charts and graphs. Advanced eighth 
grade performers should be able to draw 
and construct plane and solid 
elementary geometric figures. They need 
to understand the precision of 
measurements, and be able to apply 
algebraic techniques to solving 
arithmetic patterns. These students 
should be able to use a calculator when 
appropriate to solve problems. 

Grade 12 Basic 

Students performing at the basic level 
should demonstrate an understanding of 
whole numbers, fractions and decimals, 
including appropriate calculator usage. 
They should understand measurement 
concepts associated with time, money 
and length, including conversion from 
one measurement to another. These 
students should be able to visualize 
geometric figures and describe their 
characteristics. Students should be able 
to work with simple algebraic 
expressions and equations. They should 
be able to read, interpret and make 
predictions from graphs and tables. 

Grade 12 Proficient 

The proficient student should have 
conceptual knowledge of numbers in 
problem-solving applications with 
percents, integers and rational numbers, 
including appropriate scientific 
calculator usage. Learners should be 
able to estimate and apply common 
units of linear measurements, area, and 
volumes. They should understand the 
angle rationships of triangles and right 
triangle applications. At this level they 
should be able to analyze data using a 
variety of graphic displays. In addition, 
proficient twelfth graders should be able 
to solve linear equations and 
inequalities, and evaluate linear 
functions. 


Grade 12 Advanced 

The advanced student should 
demonstrate creative and logical 
thinking in problem-solving situations 
using real numbers and make 
appropriate use of scientific calculators. 
These students should be able to apply 
special right triangle relationships and 
demonstrate an understanding of 
trigonometric functions including radian 
measure. Advanced students should be 
able to analyze data and use the 
resulting information to predict 
outcomes. At this level students should 
be able to solve algebraic problems 
including absolute value, inequalities 
and composite functions. 

Persons or organizations wishing to 
provide oral comments on these 
achievement levels are requested to 
notify the NAGB office in writing or by 
telephone by 3 p.m. on January 5. 
However, every effort will be made to 
receive testimony from all persons 
attending the forum who wish to make a 
presentation. Written statements should 
be submitted at the forum or to the 
Board office by 5 p.m. on January 8. The 
Board plans to analyze all comments 
received in response to this 
announcement The results of the public 
comments will be used by the Board in 
conjunction w r ith other information to 
fulfill its statutory requirement to 
establish achievement levels on the 
National Assessment. 

Records are kept of all Board 
proceedings, and are available for 
public inspection at U.S. Department of 
Education, National Assessment 
Governing Board office from 8:30 a.m. to 
5 p.m., Monday through Friday. 

Dated: December 17,1990. 

Christopher T. Cross, 

Assistant Secretary' for Educational Research 
and Improvement . 

(FR Doc. 90-29845 Filed 12-20-90; 8:45 am| 

BILLING CODE 4000-01-11 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

[Docket Nos. ER91-152-000, et al] 

Arizona Public Service Co., et al; 
Electric Rate, Small Power Production, 
and Interlocking Directorate Filings 

Take notice that the following filings 
have been made with the Commission: 
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1. Arizona Public Service Company 
[Docket No. ER91-152-0001 
December 12.1990. 

Take notice that on December 10. 

1990, Arizona Public Service Company 
(APS) tendered for filing a Transmission 
Service Agreement (Agreement) 
between APS and Unit B Irrigation & 
Drainage District (District). This 
Agreement provides for firm distribution 
level transmission service to be 
provided by APS. 

The terms and conditions for this 
Agreement are similar to those 
contained in a number of other APS 
Agreements for similar service that the 
Commission has previously approved. 

APS requests that this Agreement 
become effective when accepted for 
filing as a rate schedule by the 
Commission. 

Copies of this filing have been served 
upon the District and the Arizona 
Corporation Commission. 

Continent date: December 27,1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. United States Department of Energy— 
Southwestern Area Power 
Administration (Integrated System 
Rates) 

[Docket No. EF9I-4011-000) 

December 12,1990. 

Take notice that on November 29, 
1990, the Southwestern Area Power 
Administration (SWPA) of the United 
States Department of Energy tendered 
for filing clarifying language in the rate 
schedules in this filing and a detailed 
explanation of the repayable investment 
in the Harry S. Truman project 

Comment date: January 4,1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 

3. United States Department of Energy— 
Western Area Power Administration 
(Loveland Area Projects and Plck-Sloan 
Missouri Basin Program) 

[Docket Nos. EF90-5031-000 and EF90-51B2- 
000 ) 

December 12,1990. 

Take notice that on December 10. 

1990, the Western Area Power 
Administration of the United States 
Department of Energy fWAPA) tendered 
for filing its response to a letter from the 
Acting Director of the Office of Electric 
Power Regulation requesting further 
information concerning the filings by 
WAPA in these two dockets. 

Comment date: January 4,1991, ill 
accordance with Standard Paragraph E 
at the end of this notice. 


4. Puget Sound Power & Light Company 

[Docket No. ER91-95-0001 
December 12,1990. 

Take notice that on December 5,1990, 
Puget Sound Power & Light Company 
(PugetJ tendered for filing its average 
system cost rate filing for the exchange 
period beginning March 30,1990. Puget 
also filed a request for assignment to or 
consolidation with Docket No. ER91-95- 
000 . 

Comment date: January 2.1991. in 
accordance with Standard Paragraph E 
at the end of this notice. 

5. Central Illinois Public Service 
Company 

[Docket No. ER91-153-000} 

December 12,1990. 

Take notice that on December 10, 

1990, Central Illinois Public Service 
Company (CIPS) tendered for filing 
individual Addenda to interconnection 
agreements between CIPS and Central 
Illinois Light Company (CILCO). City 
Water Light & Power (CWLP), Electric 
Energy Inc. (EEI), Illinois Power 
Company (IP), Indiana-Michigan Power 
(IMP). Indiana Municipal Power Agency 
(1MPA), Kentucky Utilities (KU), 
Northern Indiana Public Service 
Company (NIPSCO), PS1 Energy Inc. 
(PSI) formerly Public Service Company 
of Indiana, Southern Illinois Power 
Cooperative (SIPC). Tennessee Valley 
Authority (TVA), Union Electric (UE) 
and Wabash Valley Power Association 
(WVPA). The Addenda provides for 
changes in the rates associated with 
various types of coordination energy 
sales made under the interconnection 
agreements. 

CIPS requests on effective date of 
January' 1,1991, and therefore requests a 
waiver of the Commission’s notice 
requirements. CIPS states that copies of 
the filing have been served on the 
affected parties and the Illinois 
Commerce Commission. 

Comment date: December 27.1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 

6. Central Vermont Public Service 
Corporation 

[Docket No. ER91-151-000) 

December 12,1990. 

Take notice that Central Vermont 
Public Service Corporation (CVPS) on 
December 7,1990. tendered for filing a 
rate schedule and fourteen supplements 
thereto under which CVPS has agreed to 
sell short term power and energy to 
several utilities. CVPS states that the 
price for each transaction was 
negotiated by CVPS and the purchasers 
and reflects the parties’ agreements 
concerning the split of the savings 


realized from the transaction. CVPS 
states that the transactions all were at 
less than CVPS’ fully allocated costs of 
providing service. 

CVPS requests the Commission to 
waive its notice of filing requirements to 
permit the rate schedule to become 
effective as of January 1,1988 and to 
permit the supplements to become 
effective as of the dates specified in the 
supplements. CVPS requests that the 
rate schedule be closed to transactions 
beginning after November 1,1990 and 
that the rate schedule terminate as of 
April 30,1991, the date of completion of 
service under the last expiring 
supplement 

Comment date: December 27,1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 

7. William L. Boyan 
[Docket No. ID-2517-000] 

December 12,1990. 

Take notice that on December 10, 
1990. William L Boyan (Applicant) 
tendered for filing an application under 
section 303(b) of the Federal Power Act 
to hold the following positions: 

Director—El Paso Electric Company 
Director, Chief Financial Officer. President— 
John Hancock Mutual Life Insurance 
Company 

Director—John Hancock Subsidiaries. Inc. 
Chairman, Director—John Hancock Property 
& Casualty Holding Company 
Director—John Hancock Property & Casualty 
Insurance Co. 

Director—John Hancock Indemnity Co. 
Director—Maritime Life Assurance Company 
Director—llnigard Security Insurance 
Company 

Director—Unigard, Inc. 

Director— Uuigard Insurance Company 
Director—Unigard Indemnity Co„ Inc. 
Director—John Hancock Capital Corp. 
Chairman, Director—John Hancock 
International Holdings, Inc. 

Director—John Hancock International 
Services (Hong Kong. Ltd.) 

Director—John Hancock International 
Services. S.A. 

Comment date: December 28,19*10, in 
accordance with Standard Paragraph E 
at the end of this notice. 

8. Koppers Industries, Inc. 

[Docket No. QF85-718-0041 
December 13,1990. 

On December 4,1990, Koppers 
Industries, Inc., of 436 Seventh Avenue. 
Pittsburgh, Pennsylvania 15219-1800, 
submitted for filing an application for 
recertification of a facility as a 
qualifying small power production 
facility pursuant to 5 292.207 of the 
Commission’s Regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 
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The small power production facility is 
located in Montgomery, Pennsylvania. 
The facility consists of a boiler and an 
extraction steam turbine generator. The 
primary energy source is wood waste in 
the form of wood chips and used 
railroad crossties. 

The original certification was issued 
on November 20,1985 (33 FERC 62,218 
1985}). The instant recertification is 
requested due to an increase in the net 
electric power production capacity from 
8.85 MW to 11 MW. 

Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 

9. Union Camp Corporation 

(Docket No. QF91-36-000) 

December 13.1990. 

On December 5,1990, Union Camp 
Corporation (Applicant), of Valley Road. 
Wayne, New Jersey 07470, submitted for 
filing an application for certification of a 
facility as a qualifying cogeneration 
facility pursuant to § 292.207 of the 
Commission's Regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The topping-cycle cogeneration 
facility will be located near Eastover. 
South Carolina. The facility will consist 
of two boilers and an extraction/back 
pressure steam turbine generating unit. 
Steam recovered from the facility will be 
used in Applicant's existing mill for pulp 
and paper production. The maximum net 
electric power production capacity of 
the facility will be 42 MW. The primary 
energy sources will be biomass in the 
form of black liquor, bark and wood 
waste. Installation of the facility began 
in Spring of 1989. 

Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 

10. Public Service Company of Indiana 

[Docket No. ER89-872-004] 

November 13.1990. 

Take notice that on December 7,1990, 
Public Service Company of Indiana (PSI) 
submitted for filing modifications to its 
compliance filing in this docket. PSI 
states that these changes are designed 
to more clearly reflect the language of 
Opinion Nos. 349 and 349-A. 

Comment date: December 26.1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


11. Central Louisiana Electric Company. 
Inc. 

(Docket No. ES91-11-000) 

December 13.1990. 

Take notice that on December 12. 

1990, Central Louisiana Electric 
Company, Inc. ("Applicant") filed an 
application with the Federal Energy 
Regulatory Commission, pursuant to 
Section 204 of the Federal Power Act. 
for authority to issue not more than $170 
million of short-term indebtedness on or 
before December 31,1992, with final 
maturity date no later than December 
31.1993. 

Comment date: December 26.1990, in 
accordance with Standard Paragraph F. 
at the end of this notice. 

Standard Paragraph 

E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell. 

Secretary. 

[FR Doc. 90-29860 Filed 12-20-90; 8:45 amj 

BILLING CODE 6717-01-41 


(Docket No. QF87-93-003] 

Cambria Cogen Co; Application for 
Commission Recertification of 
Qualifying Status of a Cogeneration 
Facility and Petition for Waiver of 
Operating Standard 

December 14,1990. 

On November 21,1990, Cambria 
CoGen Company (Applicant), c/o 
Cambria. Cogen (I), Inc., 7201 Hamilton 
Boulevard, Allentowm, Pennsylvania 
18195, filed an application with the 
Federal Energy Regulatory Commission 
(Commission) for recertification of a 
facility as a qualifying cogeneration 
facility, pursuant to 18 CFR 292.207 of 
the Commission’s Regulations, and a 
petition for the waiver of the operating 
standard. No determination has been 


made that the submittal constitutes a 
complete filing. 

The cogeneration facility will be 
located in Cambria Township, 
Pennsylvania and will consist of two 
fluidized bed combustion boilers, an 
extraction/condensing steam turbine 
generator, and approximately 1.3 miles 
of 115 kV transmission line. Thermal 
energy from the facility, in the form of 
extraction steam, will be used for space 
heating, laundry services, and in a coal 
drying operation. The net electric power 
production capacity of the facility will 
be 85 MW on an average annual basis. 
The primary energy source will be 
bituminous coal refuse. Certification of 
the qualifying status of the facility was 
first obtained by Cambria on May 6, 
1987. On June 17,1988, recertification of 
qualifying status of the facility was 
obtained. 

Any person desiring to be heard or 
objecting to the granting of qualifying 
status should file a petition to intervene 
or protest with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE.. Washington, DC 
20426, in accordance with 18 CFR 
385.211 and 385.214. All such petitions or 
. protests must be filed by January 3,1991. 
and must be served on the Applicant. 
Protests will be considered by the 
Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell. 

Secretary \ 

[FR Doc. 90-24856 Filed 12-20-90: 8:45 am) 

BILLING CODE 6717-01-41 


(Project Nos. 2310-041, et al.) 

Hydroelectric Applications (Pacific 
Gas and Electric Co., et al.); 
Applications Filed with the 
Commission 

Take notice that the following 
hydroelectric applications have been 
filed with the Commission and are 
available for public inspection: 

1. a. Type of Application: Amendment 
of License. 

b. Project No: 2310-041. 

c. Date Filed: November 7,1990. 

d. Applicant: Pacific Gas and Electric 
Company. 

e. Name of Project: The Alta 
Development of the Drum-Spaulding 
Project. 
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f Location: The project is located on 
the South Yuba and Bear Rivers and 
their tributaries in Nevada and Placer 
Counties, California. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: Mr. Rodney J. 
Strub, Manager Hydro Generation, 
Pacific Gas and Electric Company, 245 
Market Street, Room 518, San Francisco, 
CA 94106, (415) 973-5310. 

/. FERC Contact: Ken Fearon, (202) 
219-2664. 

/. Comment Date: January 23,1991. 

k. Description of Amendment: The 
licensee proposes to abandon the Upper 
Boardman Diversion Dam and the Upper 
Boardman Intake and Canal of the Alta 
Development of the Drum-Spaulding 
Project. The licensee proposes to 
abandon the above facilities because 
they sustained extensive damage during 
intense storms in February 1986 and are 
not currently operational. The licensee 
also requests that the above facilities 
and property be removed from the 
project boundary and that article 39(x), 
which requires an instream flow of 1 cfs, 
be deleted from the license. 

l. This notice also consists of the 
following standard paragraphs: B, C, 
and D2. 

2. a. Type of Application: Amendment 
of License and Transfer, in Part, of 
License. 

b. Project Nos.: 2302-625 and 11006- 
000 . 

c. Date filed: August 21,1990. 

d. Applicant: Central Maine Power 
Company and Union Water Power 
Company; The City of Lewiston, Maine. 

• e. Name of Project: Lewiston Falls. 

/. Location: On the Androscoggin 
River in the Cities of Auburn and 
Lewiston, Androscoggin County, Maine. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791 (a)—825(r). 

h. Applicants Contacts: 

Gerald C. Poulin, Edison Drive, Augusta, 

ME 04336, (207) 623-3521 
Christopher C. Branch, 103 Willow 

Street, Lewiston, ME 04240, (207) 784- 

5753 

/. FERC Contact: Charles T. Raabe 
(202) 219-2811. 

/. Comment Date: January 10,1991. 

A. Description of the Proposed Action: 
Central Maine Power Company and 
Union Water Power Company 
(Licensee) and the City of Lewiston, 
Maine (Transferee) jointly propose to 
transfer the Upper Androscoggin Station 
under the license for Project No. 2302, to 
the Transferee. The purpose of the 
transfer of part of the license is to fulfill 
the terms of a “Project Agreement" 
reached in 1986. The license for Project 
No. 2302 would be amended to delete 


the Upper Androscoggin Station. It 
would then be concurrently transferred 
to the City of Lewiston and redesignated 
a 3 Project No. 11006. No change to the 
term of the license for Project No. 2302 
would result from the proposed actions 
described above. The expiration date of 
Project No. 11006 would be the same as 
Project No. 2302. Transferee has 
proposed to operate the newly 
designated Upper Androscoggin Project 
No. 11006 in accordance with the terms 
and conditions of the new license for 
Project No. 2302. Transferee is a 
municipality organized under the laws 
of the State of Maine. 

1. This notice also consists of the 
following standard paragraphs: B & C. 

3. a. Type of Application: Surrender of 
License. 

b. Project No.: 6744-008. 

c. Date Filed: October 25,1990. 

d. Applicant: City of Ithaca, New 
York. 

e. Name of Project: Ithaca Falls 
Hydroelectric Project. 

/. Location: On Falls Creek, Tompkins 
County, New York. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: Benjamin 
Nichols, Mayor, Attn: Douglas R. Foster, 
Planner, City of Ithaca, New York, 
Department of Planning & Development, 
108 East Green Street, Ithaca, New York 
14850, (607) 274-6550. 

i. FERC Contact: Mary Golalo (202) 
219-2804. 

j. Comment Date: January 10,1991. 

A. Description of Project: The license 

for this project was issued on September 
17,1987, for an installed capacity of 
3,100 kilowatts. The licensee states that 
the project would be economically 
infeasible and that construction and 
operation of the project would create 
unavoidable, adverse environmental 
impacts. No construction has 
commenced at the project site. 

1. This notice also consists of the 
following standard paragraphs: B, C, 
and D2. 

4. a. Type of filing: Surrender of 
License. 

b. Project No.: 7163-008. 

c. Dated Filed: November 2,1990. 

d. Applicant: Lynchburg Hydro 
Associates. 

e. Name of Project: Lynchburg. 

/. Location: On the James River near 
Lynchburg in Amherst and Bedford 
Counties, Virginia. 

g. Filed Pursuant to: Federal Power 
Act, 19 U.S.C. 791(a)-825(r). 

h. Applicant Contact: Mr. Neal 
K.Cody, Sithe Energies USA, Inc., 135 
East 57th Street. 23rd Floor, New York, 
New York 10022, (212) 755-7600. 


/. FERC Contact: Ms Julie Bemt, (202) 
219-2814. 

j. Comment Date: January 10,1991. 

A. Description of Application: The 
proposed project would have consisted 
of: (1) An existing masonry dam owned 
by The Appalachian Power Company; 

(2) an existing reservoir. (3) a proposed 
concrete intake structure; (4) a proposed 
powerhouse containing two generating 
units rated at 1,700 kW each; (5) a 
concrete tailrace; and (6) a 70-foot-long 
transmission line. 

The applicant states that because of 
its inability to negotiate a reasonable 
wheeling agreement with Appalachian 
Power Company and the open-ended 
nature of the Fish and Wildlife Service’s 
authority to require Hsh passage 
facilities, it is impossible to finance the 
project. No project construction 
activities have been initiated at the 
proposed site. 

1. This notice also consists of the 
following standard paragraphs: B and C. 

5. a. Type of Application: Surrender of 
License. 

b. Project No.: 9022-006. 

c. Date Filed: November 5,1990. 

d. Applicant: JDJ Energy Company. 

e. Name of Project: Lake Frances. 

/. Location: On the Illinois River in 

Benton County, Arkansas and Adair 
County, Oklahoma. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791 (a)—825(r). 

h. Applicant Contact: Stewart Nolan, 
P.E., 5210 Sherwood Road, Little Rock, 
AR 72207, (501) 661-9228. 

i. FERC Contact: Charles T. Raabe 
202) 219-2811. 

j. Comment Date: January 10,1991. 

A. Description of Project: The 

proposed project would have consisted 
of: (1) An existing dam comprising seven 
sections: (a) an earth section (right 
abutment) about 10.5 feet high and 118 
feet long; (b) a concrete-masonry and 
slab and buttress section (auxiliary 
spillway) about 10 feet high and 400 feet 
long; (c) a gravity section (auxiliary 
spillway) about 10 feet high and 129 feet 
long; (d) a gravity section (main ogee 
spillway) about 34 feet high and 162 feet 
long; (e) a reinforced concrete and brick 
powerhouse section about 58 feet high 
and 19 feet long which would contain 
one proposed generating unit rated at 
935 kW; (f) a reinforced concrete arch 
section about 43 feet high and 68 feet 
long; and (g) an earth section (left 
abutment) about 43.5 feet high and 5,000 
feet long; (2) an existing reservoir with a 
surface area of approximately 571 acres 
and a storage capacity of approximately 
2,285 acre-feet at elevation 936.25 feet 

m.s.l.; (3) an existing tailrace; (4) a 
proposed 700-foot-long. 12,470 volt 
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transmission line; and (5) appurtenant 
facilities. 

Licensee states that the owner of Lake 
Frances Dam. the Illinois River 
Development Authority, has decided to 
alter the structure by removing the 
auxiliary spillway, lowering the main 
spillway by 8-9 feet, and lowering the 
earth abutments. For these reasons, 
licensee has requested that its license be 
terminated. The license was issued June 
14,1990, and would have expired May 
31, 2030. The licensee has not 
commenced construction of the project. 

/. This notice also consists of the 
following standard paragraphs: B, C. 
and D2. 

6. a. Type of Application: Transfer of 
License. 

b. Project No.: 9650-009. 

c. Date Filed: October 2,1990. 

d. Applicant: Westinghouse Electric 
Corporation (Licensee) and Factory 
Falls Associates (Transferee). 

e. Name of Project Gilman Dam. 

f Location: On the Black River in 

Windsor County, Vermont. 

g. Filed Pursuant to: Federal Power 
Act. 10 U.S.C. 791(a)-825(r). 

h. Applicant Contact: Mr. J.J. Amos. 
1000 Ohio Avenue. Glasport, PA 15045 
Mr. J. Neely. RFD, Box 493, Chester. VT 

05143. 

FERC Contact: Julie Bemt, (202) 219- 
2814. 

j. Comment Date: January 17,1991. 

L Description of Project On July 18. 
1986, a new license was issued jointly to 
Westinghouse Electric Corporation and 
Factory Falls Associates for the 
construction, operation and 
maintenance of the Gilman Dam Project 
No. 9650. Westinghouse requests that it 
be deleted as a co-licensee. 
Westinghouse has determined that the 
project will not provide sufficient 
financial benefits to justify its continued 
involvement with the project. 

Westinghouse certifies that it has Fully 
complied with the terms and conditions 
of the license and obligates itself to pay 
all annual charges accrued under the 
license to the date of transfer. The 
transferee accepts all the terms and 
conditions of the license and agrees to 
be bound thereby to the same extent as 
though it were the original licensee. 

/. This notice also consists of the 
following standard paragraphs: B and C. 

7. a. Type of Filing: Preliminary 
PermiL 

b. Project No.: 11000-000. 

a Date Filed: August 29.1990. 

d. Applicant Mokelumne River Water 
and Power Authority. 

e. Name of Project Middle Bar Water 
Power Project. 


f Location: On the Mokelumne River 
in Amador and Calaveras Counties. 
California. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact David B. Ward, 
Flood & Ward, 1000 Potomac Street 
NW., suite 402, Washington, DC 20007. 
(202) 298-6910. 

/. Commission Contact Nanzo T. 
Cooley. (202) 219-2840. 

j. Comment Date: January 24,1991. 

k. Description of Project: The 
applicant’8 proposed project would, 
among other things, entail relocating the 
Electric Powerhouse, penstock and 
transmission line of licensed Project No. 
137 (Mokelumne) and constructing a 
dam at the upper end of the Pardee 
Reservoir of licensed Project No. 2916 
(Lower Mokelumne). The proposed 
project would be located partially on 
land administered by the Bureau of 
Reclamation, and would consist of: (1) a 
proposed 420-foot-high. 1,300-foot-long 
concrete dam; (2) a proposed reservoir 
with a surface area of 2,860 acres and a 
storage capacity of 434.000 acre-feet at 
surface elevation 914 feet msl; (3) a 
proposed powerhouse containing one 
generating unit rated at 80 MW; (4) a 
proposed 15-foot-diameter, 210-foot-long 
penstock; (5) a proposed 6-foot- 
diameter. 350-foot-long conduit that 
would discharge the flows into the 
proposed tailrace; (6) a proposed 230- 
kV, 3-mile-long transmission line; and 
(7) appurtenant facilities. The estimated 
average annual energy output for the 
project is 227,000,000 KWh. The 
applicant estimates the cost of the work 
to be performed under the preliminary 
permit at $2,060,000. 

/. Purpose of Project: Power produced 
at the project would be sold in Northern 
California. 

m. This notice also consists of the 
following standard paragraphs: A5, A7, 
A9. A10, B. C, and D2. 

8. a. Type of Application: Preliminary 
Permit. 

b. Project No.: 11017-000. 

c. Date Filed: October 3,1990. 

d. Applicant El Dorado County Water 
Agency. 

e. Name of Project South Fork 
Diversion. 

/. Location: Partially within El Dorado 
National Forest, on the South Fork 
American River, the Silver Fork of South 
Fork American River, and their 
tributaries, in El Dorado County, 
California. 

g. Filed Pursuant ten Federal Power ~ 
Act. 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact: Mr. Robert J. 
Reeb, El Dorado County Water Agency, 
360 Fair Lane. PlacerviUe, CA 95667, 

(916) 621-5392. 


L Commission Contact: Mr. William 
Roy-Harrison. (202) 219-2845. 

j. Comment Date: January 22.1991. 

k. Description of Project The 
proposed non-power project would meet 
water supply requirement in Ei Dorado 
County and would result in generation 
enhancement for Sacramento Municipal 
Utility District’s (SMUD) Upper 
American River Hydroelectric Project 
No. 2101, and would consist of: (1) a 80- 
foot-high concrete dam on the Silver 
Fork of South Fork American River with 
a crest elevation of 5.580 feet msl; (2) a 
320-acre-foot reservoir with a surface 
area of 20 acres; (3) a 9-foot-dia meter. 
2.5-mile-long pipeline; (4) a series of 
small diversions from Mule, Martin, and 
Bark Shanty Creek into the pipeline; (5) 
a 13.5-foot-long, 5.3 mile-long tunnel; (6) 
a series of small diversions from Long 
Canyon and Station Creeks into the 
tunnel; (7) an 80-acre-foot reservoir, with 
a surface area of 3 acres; (8) a 60-foot- 
high dam on South Fork American River 
with a crest elevation of 5,555 feet msl; 
(9) a 17-foot-diameter. 84-mile-long 
tunnel; (10) a small diversion on Fomi 
Creek and possibly on other minor 
tributaries into the tunnel; {11) a 75,000- 
acre-foot reservoir with a surface area 
of 1,000 acres; (12) a 235-foot-high 
concrete dam with a crest elevation of 
5,395 feet msl; and (13) a 12-foot- 
diameter, 3,500-foot-long tunnel 
conveying water to SMUD’s Union 
Valley Reservoir. 

/. This notice also consists of the 
following standard paragraphs: A5, A7. 
A9, A10, B, C, and D2. 

9. a. Type of Application: Preliminary 
Permit. 

b. Project No.: 11026-000. 

c. Date Filed: October 19,1990. 

d. Applicant: Savannah Hydro 
Associates. 

e. Name of Project New Savannah 
Bluff Project. 

f. Location: On the Savannah River in 
Aiken County. South Carolina and in 
Richmond County, Georgia. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 791(a)-625(r). 

h. Applicant Contact: David K. 

Iverson. Synergies. Inc.. 191 Main Street. 
Annapolis. MD 21401, (301) 268-8820. 

/. FERC Contact Ed Lee (202) 219- 
2809. 

j. Comment Date: January 22,1991. 

k. Description of Project The 
applicant proposes to utilize an existing 
dam under the jurisdiction of the U.S. 
Army Corps of Engineers. The proposed 
project would consist of: (1) An intake 
canal; (2) a powerhouse containing one 
7-MW generating unit; (3) a new 
tailrace; (4) a 4-mile-long, 13.8-kV 
transmission line; and (5) appurtenant 
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facilities. Applicant estimates that the 
cost of the work to be performed under 
the terms of the permit would be 
$200,000 and that the project average 
anrual energy output would be 45 GWH. 
Energy produced at the project would be 
sold to a local utility company. 

/. This notice also consists of the 
following standard paragraphs: A5, A7, 
A9. A10, B. C. and D2. 

10. a. Type of Application: Preliminary 
Permit. 

b. Project No.: 11032-000. 

c. Date Filed: October 19,1990. 

d. Applicant: Upper Robertson Hydro 
Watt Associates. 

e. Name of Project Upper Robertson. 

/. Location: On the Ashuelot River 

near Winchester in Cheshire County, 
New Hampshire. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. Paul V. Nolan, 
6219 N. 19th Street, Arlington, VA 22205, 
703-534-5509. 

/. FERC Contact: Ms. Julie Bemt, (202) 
219-2814. 

j. Comment Date: January 22,1991. 

k. Description of Project: The 
proposed run-of-river project would 
consist of: (1) An existing 18-foot-high 
concrete dam owned by Paper Service 
Mills, Inc. which would be renovated; (2) 
a reservoir with a surface area of 4.5 
acres at a surface elevation of 406 feet 
m.s.l.; (3) a new intake structure at the 
right abutment of the dam; (4) a new 
powerhouse containing three generating 
units with a total installed capacity of 
800 kW; (5) an existing 500-foot-long 
tailrace; and (8) a 500-foot-long 
transmission line. The applicant 
estimates the average annual energy 
production to be 3.0 GWh and the cost 
of work to be performed under the 
preliminary permit to be $150,000. 

/. Purpose of Project: The power 
produced would be sold to a local power 
company. 

m. This notice also consists of the 
following standard paragraphs: A5, A 7. 
A9, A10, B, C and D2. 

11. a. Type of Application: Preliminary 
Permit. 

b. Project No.: 11049-000. 

c. Date Filed: November 13,1990. 

d. Applicant Energy Alternatives of 
N.A., Inc. 

e. Name of Project: Williams Dam. 

f. Location: On the East Fork of the 
White River near Bedford in Lawrence 
County, Indiana. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)-825(r). 

h. Contact Person: Mr. C. Scott 
Hitchcock, P.O. Box 1347, Sheboygan, 

WI 53081-82. 

/. FERC Contact: Ms. Julie Bemt, (202) 
219-2814. 


/. Comment Date: January 22,1991. 

k. Competing Application: Project No. 
11008, Date Filed: September 20.1990, 
Due Date: February 2,1991. 

l. Description of Project: The proposed 
project would consist of: (1) An existing 
25-foot-high concrete dam owned by the 
State of Indiana; (2) a reservoir with a 
surface area of 200 acres at a surface 
elevation of 475 feet m.s.l. and a storage 
capacity of 1,000 acre-feet; (3) a new 
powerhouse with intake openings at an 
existing powerhouse substructure 
containing 4 500-kW generators and 1 
350-kW generator; and (4) a l 3 / 4 -mile 
long transmission line. The applicant 
estimates the average annual energy 
production to be 17,520,000 kWh and the 
cost of the work to be performed under 
the preliminary permit to be $100,000. 

m. Purpose of Project: The power 
produced would be sold to a local power 
company. 

n. This notice also consists of the 
following standard paragraphs: A8, A10, 
B, C and D2. 

12. a. Type of Application: Preliminary 
Permit. 

b. Project No.: 11052-000. 

c. Date Filed: November 16,1990. 

d. Applicant: City of Rocky Mount, 
North Carolina. 

e. Name of Project Tar River Hydro 
Project. 

/. Location: On the Tar River in Nash 
County, North Carolina. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)—825(r). 

h. Applicant Contact: Peter F. Varney, 
Assistant City Manager, City of Rocky 
Mount, Post Office Drawer 1180, Rocky 
Mount, NC 27802-1180, (919) 972-1330. 

/. FERC Contact: Ed Lee (202) 219- 
2809. 

j. Comment Date: January 17,1991. 

k. Competing Application: Project No. 
10974-000, Date Filed: July 23.1990. 

l. Description of Project The proposed 
project would consist of: (1) The existing 
860-foot-long and 40-foot-high concrete 
dam; (2) existing 1,400-acre reservoir (3) 
a proposed intake structure; (4) a new 
concrete powerhouse housing a single 
generating unit for a total installed 
capacity of 1,900 kW; (5) a proposed 
tailrace; (6) a new 12.4-kV or equivalent 
transmission line; and (7) appurtenant 
facilities. The Applicant estimates that 
the average annual generation would be 
7.5 GWh. The site is owned by the City 
of Rocky Mount, North Carolina. The 
Applicant proposes that all power 
generated will be used within the city’s 
system. 

Appiiant estimates that the cost of the 
work to be performed under the terms of 
the permit would be $75,000. 


/ 77 . This notice also consists of the 
following standard paragraphs: A8. A9, 
A10, B. C, and D2. 

13. a. Type of Application: Preliminary 
Permit. 

b. Project No.: 10903-000. 

c. Date Filed: March 9,1990. 

d. Applicant: Muddy River Hydro 
Company. 

e. Name of Project: Jordan. 

f. Location: On the Plover River in the 
Township of Hull, Portage County, 
Wisconsin. 

g. Filed Pursuant to: Federal Power 
Act 16 U.S.C. 791(a)—B25(r). 

h. Applicant Contact C. Scott 
Hitchcock. 423 Green Tree Road, Kohler, 
Wl 53044, (414) 452-2624. 

/. FERC Contact: Charles T. Raabe 
(202) 219-2811. 

j. Comment Date: January 22,1991. 

k. Description of Project: The 
proposed run-of-river project would 
consist of: (1) An existing 14-foot-high. 
25-foot-long reinforced-concrete dam; (2) 
a reservoir having an 84.5 acre surface 
area and a 297.9 acre-foot storage 
capacity at normal surface elevation 

1.111.69 feet MSL: (3) an existing 418- 
foot-long canal; (4) an existing masonry 
intake structure having trash racks; (5) 
an existing 168-foot-long steelpenstock; 
(6) an existing concrete and stone power 
house containing a 300-kW generating 
unit; (7) a proposed 550-yard-long 
transmission line; (8) an existing 
tailrace; and (9) appurtenant facilities. 
Applicant estimates that the average 
annual energy generation would be 
2,000.000 kWh and that cost of the work 
under the terms of a preliminary permit 
would be $20,000. Project energy would 
be sold to Wisconsin Power and Light 
Company. The existing facilities are 
owned by the Portage County Parks 
Commission. 

l. This notice also consists of the 
following standard paragraphs: A5, A7, 
A9, A10, B, C, & D2. 

14. a. Type of Application: Minor 
License. 

b. Project No.: 10909-000. 

c. Date filed: May 8,1990. 

d. Applicant: William Munch. 

e. Name of Project Kinderhook 
Hydroelectric Project. 

/. Location: On the Kinderhook Creek, 
Village of Valatie, Town of Kinderhook, 
Columbia County, New York. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-825(r). 

h. Applicant Contact William Munch, 
Route 295. Canaan, NY 12029, (518) 781- 
4623. 

L FERC Contact: Mary C. Golato (202) 
357-0804. 

/. Comment Date: January 10,1990. 
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A*. Description of Project: The 
proposed project would consist of the 
following facilities: (1) An existing 8-foot 
and 3-inch-high and 120-foot-long 
concrete dam; (2) an existing reservoir 
with a surface area of approximately 2 
acres and an elevation of 89.5 feet mean 
sea level; (3) a proposed powerhouse 
containing two turbine generating units 
at a total rated capacity of 300 
kilowatts; (4) a proposed 12-kilovolt 
transmission line 150 feet long; and (5) 
appurtenant facilities. The project will 
be operated in a run-of-river mode. The 
applicant estimates that the average 
annual generation would be 750,000 
kilowatthours and would be sold to the 
Niagara Mohawk Power Corporation. 
The owner of the dam is William 
Munch. 

L This notice also consists of the 
following standard paragraphs: A3. A9, 
D, C. and Dl. 

Standard Paragraphs 

A3. Development Application —Any 
qualified development applicant 
desiring to file a competing application 
must submit to the Commission, on or 
before the specified comment date for 
the particular application, a competing 
development application, or a notice of 
intent to file such an application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing development application no 
later than 120 days after the specified 
comment date for the particular 
application. Applications for preliminary 
permits will not be accepted in response 
to this notice. 

Ao. Preliminary Permit —Anyone 
desiring to file a competing application 
for preliminary permit for a proposed 
project must submit the competing 
application itself, or a notice of intent to 
file such an application, to the 
Commission on or before the specified 
comment date for the particular 
application (see 18 CFR 4.36). 

Submission of a timely notice of intent 
allows an interested person to file the 
competing preliminary permit 
application no later than 30 days after 
the specified comment date for the 
particular application. A competing 
preliminary permit application must 
conform with 18 CFR 4.30(b) (1) and (9) 
and 4.36. 

A7. Preliminary Permit —Any 
qualified development applicant 
desiring to file a competing development 
application must submit to the 
Commission, on or before the specified 
comment date for the particular 
application, either a competing 
development application or a notice of 


intent to file such an application. 
Submission of a timely notice of intent 
to file a development application allows 
an interested person to file the 
competing application no later than 120 
days after the specified comment date 
for the particular application. A 
competing license application must 
conform with 18 CFR 4.30(b) (1) and (9) 
and 4.36. 

A8. Preliminary Permit —Public notice 
of the filing of the initial preliminary 
permit application, which has already 
been given, established the due date for 
filing competing preliminary permit and 
development applications or notices of 
intent Any competing preliminary 
permit or development application or 
notice of intent to file a competing 
preliminary permit or development 
application must be filed in response to 
and in compliance with the public notice 
of the initial preliminary permit 
application. No competing applications 
or notices of intent to file competing 
applications may be filed in response to 
this notice. A competing license 
application must conform with 18 CFR 
4.30(b) (1) and (9) and 4.36. 

A9. Notice of Intent —A notice of 
intent must specify the exact name, 
business address, and telephone number 
of the prospective applicant, include an 
unequivocal statement of intent to 
submit, if such an application may be 
filed, either (1) a preliminary permit 
application or (2) a development 
application (specify which type of 
application), and be served on the 
applicant(s) named in this public notice. 

A10. Proposed Scope of Studies under 
Permit —A preliminary permit, if issued, 
does not authorize construction. The 
term of the proposed preliminary permit 
would be 36 months. The work proposed 
under the preliminary permit would 
include economic analysis, preparation 
of preliminary engineering plans, and a 
study of environmental impacts. Based 
on the results of these studies, the 
Applicant would decide whether to 
proceed with the preparation of a 
development application to construct 
and operate the project. 

B. Comments, Protests, or Motions to 
Intervene —Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 385.210, .211, 

.214. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but only those who file a motion to 
intervene in accordance with the 
Commission’s Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 


comment date for the particular 
application. 

C. Filing and Service of Responsive 
Documents —Any filings must bear in all 
capital letters the title "COMMENTS”. 
“NOTICE OF INTENT TO FILE 
COMPETING APPLICATION”. 
“COMPETING APPLICATION”, 
“PROTEST*, “MOTION TO 
INTERVENE", as applicable, and the 
Project Number of the particular 
application to which the filing refers. 
Any of the above-named documents 
must be filed by providing the original 
and the number of copies provided by 
the Commission’s regulations to: The 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE., Washington, DC 20426. An 
additional copy must be sent to Dean 
Shumway, Director, Division of Project 
Review. Federal Energy Regulatory 
Commission, Room 1027 (810 1st), at the 
above-mentioned address. A copy of 
any notice of intent competing 
application or motion to intervene must 
also be served upon each representative 
of the Applicant specified in the 
particular application. 

Dl. Agency Comments —States, 
agencies established pursuant to federal 
law that have the authority to prepare a 
comprehensive plan for improving, 
developing, and conserving a waterway 
affected by the project, federal and state 
agencies exercising administration over 
fish and wildlife. Good control, 
navigation, irrigation, recreation, 
cultural or other relevant resources of 
the state in which the project is located, 
and affected Indian tribes are requested 
to provide comments and 
recommendations for terms and 
conditions pursuant to the Federal 
Power Act as amended by the Electric 
Consumers Protection Act of 1986, the 
Fish and Wildlife Coordination Act, the 
Endangered Species Act, the National 
Historic Preservation Act the Historical 
and Archeological Preservation Act, the 
National Environmental Policy Act. Pub. 
L No. 88-29, and other applicable 
statutes. Recommended terms and 
conditions must be based on supporting 
technical data filed with the 
Commission along with the 
recommendations, in order to comply 
with the requirement in section 313(b) of 
the Federal Power Act, 16 U.S.C. Section 
8251(b), that Commission findings as to 
facts must be supported by substantial 
evidence. 

All other federal, state, and local 
agencies that receive this notice through 
direct mailing from the Commission are 
requested to provide comments pursuant 
to the statutes listed above. No other 
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formal requests will be made. Responses 
should be confined to substantive issues 
relevant to the issuance of a license. A 
copy of the application may be obtained 
directly from the applicant. If an agency 
does not respond to the Commission 
within the time set for filing, it will be 
presumed to have no comments. One 
copy of an agency's response must also 
be sent to the Applicant’s 
representatives. 

D2. Agency Comments —Federal, 
state, and local agencies are invited to 
file comments on the described 
application. A copy of the application 
may be obtained by agencies directly 
from the Applicant. If an agency does 
not file comments within the time 
specified for Filing comments, it will be 
presumed to have no comments. One 
copy of an agency’s comments must also 
be sent to the Applicant’s 
representatives. 

Dated: December 17.1990. Washington. DC. 
Lob D. Cashed, 

Secretary. 

[FR Doc. 90-29646 Filed 12-20-90: 8:45 am) 

BILLING COOE 6717-01-41 


l Docket Nos. CP91-534-000, et al.l 

Panhandle Eastern Pipe Line Co., et aL; 
Natural Gas Certificate Filings 

Take notice that the following filings 
have been made with the Commission: 

1. Panhandle Eastern Pipe Line 
[Docket No. CP91-534-000] 

December 12.1990. 


l ake notice that no November 29. 
1990, Panhandle Eastern Pipe Line 
Company (Panhandle), P.O. Box 1642. 
Houston, Texas 77251-1642, filed in 
Docket No. CP91-534-000 an application 
pursuant to section 7(b) of the Natural 
Gas Act for permission and approval to 
abandon sates service provided to 
Richmond Gas Corporation (Richmond), 
ail as more fully set forth in the 
application which is on File with the 
Commission and open to public 
inspection. 

Panhandle states that it is requesting 
authorization to abandon sales service 
provided to Richmond pursuant to 
Panhandle’s Rate Schedule G-l and a 
contract dated May 14,1984. Panhandle 
indicates that the contract expired on 
October 31.1990. The application states 
that Richmond has indicated to 
Panhandle that Richmond has been 
acquired by Indiana Energy, Inc., the 
parent corporation of Indiana Gas 
Company (Indiana Gas), and that 
Richmond has requested that Panhandle 
abandon the sales service provided to 
Richmond effective on November 1. 

1990. Panhandle states that subsequent 
sales service to Richmond will be 
provided through the existing sales 
service agreement between Panhandle 
and Indiana Gas. Panhandle indicates 
that Indiana Gas will not require an 
increase in its current contract demand 
level to provide this service. 

Comment date: January 2.1991, in 
accordance with Standard Paragraph F 
at the end of this notice. 


2. Transwestern Pipeline Co., Tennessee 
Gas Pipeline Co., Tennessee Gas 
Pipeline Co., and Viking Gas 
Transmission Co. 

[Docket Nos. CP91-591-000. CP91-592-000, 
CP91-593-000. and CP91 -594-000] 

December 12.1990. 

Take notice that Applicants filed in 
the above-referenced dockets prior 
notice requests pursuant to §§ 157.205 
and 284.223 of the Commission’s 
Regulations under the Natural Gas Act 
for authorization to transport natural 
gas on behalf of various shippers under 
the blanket certiFicates issued to 
Applicants pursuant to section 7 of the 
National Gas Act. all as more fully set 
forth in the requests that are on file with 
the Commission and open to public 
inspection. 1 

Information applicable to each 
transaction, including the identity of the 
shipper, the type to transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Applicants and is summarized in the 
attached Appendix A. Applicants’ 
addresses and transportation blanket 
certificates are shown in the attached 
appendix B. 

Comment date: January 28,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


1 These prior notice request* are not 
consolidated. 


Docket No. (date filed) 

Shipper name (type) 

Peak day 
average day 
annual 
MMBtu 

Receipt * points 

Delivery points 

Contract date rate 
schedule service 
type 

Related docket, 
start up date 

CP91-591-000 

(12-6-90) 

Marathon Oil Company (Pro- 
ducer) 

1.000 

750 

365,000 

AZ. NM, OK, TX. 

NM. TX_ 

ITS-1. Interruptible... 

ST91-4988 

11-1-90. 

CP91-592-000 
(12-6-90) 

Honda of America Manufac¬ 
turing. Inc. (End-user). 

2.000 

2.000 

730.000 

OLA. 

WV. M .. 

FT-A. Firm_ 

ST91-5253 

11-1-90. 

CP91-593-000 
(12-6-90) 

General Motors Corporation 
(End-user) 

0.750 

8.750 

3.193.750 

NY. -.... 

NY ...- 

IT. tniefrupttjte- 

ST91-4303 

11-2-90. 

CP91-594-000 

Spot Market Corporation (Pro¬ 
ducer). 

100.000 

100,000 

36.500.000 

Wl, MN. ND_ 

Wl. MN. ND. 

IT-2. Interrupts .... 

ST91-3950 

(12-6-90) 



10-20-00. 


• Offshore Louisiana and offshore Texas are shown as OLA and OTX. 


Applicant s address 

Blanket docket 

Applicant's address 

Blanket docket 

Tennessee Gas Pipeline Co.. P.O. 

Box 2511, Houston, TX 77252 
Trans western Pipeline Co.. 1400 
Smith Street. P.O. Box 1188, 
Houston, TX 77251-1188 

CP87-115-000 

CP88-133-000 

Viking Gas 
P.O. Box 
77252 

Transmission Co., 
2511, Houston. TX 

CP90-273-000 




3. El Paso Natural Gas Co. 

(Docket No. CP91 -599-000] 

December 12.1990. 

Take notice that on December 7,1990. 
F.I Paso Natural Gas Company (El Paso). 
Post Office Box 1492, El Paso. Texas. 
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79978, filed a request in Docket No. 

CP91-599-000, pursuant to §§ 157.205 
and 157.216(b) of the Commission's 
Regulations under the Natural Gas Act, 
for authorization to abandon a sales 
lateral pipeline by conveyance to 
Capitan-Carrizozo Natural Gas 
Association (Capitan) under its blanket 
certificate issued in Docket No. CP8&- 
435-000, all as more fully set forth in the 
request which is on file with the 
Commission and open for public 
inspection. 

El Paso states that by order issued 
April 5,1967 in Docket No. CP67-122. et 
ol. (37 FPC 725), the Commission, inter 
alia, granted El Paso authorization to 
construct and operate certain measuring 
and regulating facilities, with necessary 
appurtenances; the acquisition from 
Capitan of approximately 7.9 miles of 
4.5-inch pipeline and appurtenances; the 
operation of such pipeline segment in 
interstate commerce; and the sale and 
delivery of natural gas to Capitan for 
resale and distribution. El Paso explains 
that this authorization effectuated El 
Paso’s and Capitan’s proposal to 
introduce natural gas service to 
consumers located in areas where, to 
that point in time, such service had not 
been available. El Paso further explains 
that this sales lateral presently 
transports gas received from El Paso's 
30-inch Permian-San Juan Crossover 
pipeline for delivery to Capitan for 
resale to the communities of Capitan 
and Carrizozo and surrounding rural 
areas, including Fort Stanton, and to 
Capitan for sale at wholesale to the 
communities of Ruidoso and Ruidoso 
Downs, all located in Lincoln County, 
New Mexico. 

El Paso explains that as a result of El 
Paso’s continuing evolution from that of 
being a merchant of natural gas to that 
of being a transporter of natural gas. as 
well as El Paso’s customers desire to 
purchase gas from sources other than El 
Paso at mainline receipt points and then 
to have El Paso transport such gas, El 
Paso has determined that this sales 
lateral segment should no longer be 
owned, maintained and operated by El 
Paso. It is further explained that El Paso 
has discussed its determination with 
Capitan, who is better suited to own, 
maintain and operate the subject 


facilities as a part of its own distribution 
system. El Paso explains that Capitan 
agrees with El Paso’s determination and 
has expressed an interest in acquiring 
this sales lateral pipeline and thereafter 
integrating this segment as a part of its 
existing distribution system. It is stated 
that El Paso and Capitan have executed 
a Leter Agreement dated October 17. 
1990, which evidences El Paso's desire 
to sell the sales lateral pipeline to 
Capitan and Capitan’s desire to 
purchase said pipeline from El Paso. El 
Paso states that Capitan is the only 
customer served by El Paso through this 
pipeline and the referenced Letter 
Agreement indicates Capitan's consent 
to the abandonment by sale to it of such 
facilities. 

Comment date: January 28,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

4. Texas Gas Transmission Corp. 

December 12.1990. 

(Docket No. CP91-615-000j 

Take notice that on December 10, 

1990, Texas Gas Transmission 
Corporation (Texas Gas). 3800 Frederica 
Street, Owensboro, Kentucky 42301, 
filed in Docket No. CP91-615-000 a 
request pursuant to section 7 of the 
Natural Gas Act and §§ 157.205 and 
157.212 of the Commission’s Regulations 
thereunder, for authorization to add a 
new delivery point for Western 
Kentucky Gas Company (WKG) in 
Logan County, Kentucky, under its 
blanket certificate issued in Docket No. 
CP82—407-000 pursuant to section 7 of 
the natural Gas Act, all as more fully set 
forth in the request on file with the 
Commission and open to public 
inspection. 

Texas Gas states that the new 
delivery point is proposed to be located 
at the site of an existing farm tap on 
Texas Gas’ Russellville-Bowling Green 
8-inch diameter pipeline in Logan 
County, Kentucky, and will enable W F KG 
to render natural gas service to the 
Corman Railroad Company (a new end- 
user) at that location. Texas Gas 
indicates that the proposed annual 
maximum quantity of natural gas to be 
consumed at the new delivery point will 
be 9,000 MMBtu, with a maximum daily 


consumption of 100 MMBtu. 

Texas Gas states that the addition of 
the proposed delivery point will not 
result in an increase in WKG’s current 
daily contract demand, and that service 
to WKG through the proposed new 
delivery point can be accomplished 
without detriment to Texas Gas’ other 
customers. 

Comment date: January 28.1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

5. Mississippi River Transmission Corp. 
Florida Gas Transmission Co. Florida 
Gas Transmission Co. 

[Docket Nos CP91-572-000. CP91-573-000. 
CP91-574-000] 

December 12,1990. 

Take notice that Mississippi River 
Transmission Corporation. 9900 Clayton 
Road, St. Louis, Missouri 63124, and 
Florida Gas Transmission Company, 
1400 Smith Street. P.O. Box 1188, 
Houston Texas, 77251-1188, (Applicants) 
filed in the above-referenced dockets 
prior notice requests pursuant to 
§5 157.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under the blanket 
certificates issued in Docket No. CP89- 
1121-000 and Docket No. CP89-555-000, 
respectively, pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the requests that are on file with 
the Commission and open to public 
inspection. 2 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Applicants and is summarized in the 
attached appendix. 

Comment date: January 28,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


* These prior notice requests are not 
consolidated. 


Docket No. (date fifed) 

Shipper name (type) 

Peak day 
average day 
annual 
MMBtu 

Receipt points 1 

Delivery 

points 

Contract date 
rate schedule 
service type 

Related docket, 
start up date 

CP91-572-000 
(12-5-90) 

Access Energy Corporation (Mar- 
keter/Broker). 

650 

650 

118.300 

AK. TX, LA. OK. IL_ 

MO. 

9-21-90, FTS, 
Firm. 

ST91-2199-000 
10-1-90 
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Docket No. (date filed) 

Shipper name (type) 

Peak day 
average day 
annual 
MM8tu 

Receipt points 1 

Delivery 

potnts 

Contract date 
rate schedule 
service type 

Related docket 
start up date 

CP91-573-000 
(12-5-90) 

CP91-574-000 
(12-5-90) 

Farmland Industries Inc. (End- 
User). 

Panhandle Trading Company 
(Marketer). 

1.039 

779 

284,400 

50.000 

37,500 

18.250,000 

SYSTEM. 

FI. .... 

10-10-90. PTS. 
Firm. 

8-3-90. ITS-1. 
Interruptible. 

ST91-4030-000 
11-1-90 

ST91-3570-000 

10-18-90 

SYSTEM_ 

LA. 




* Offshore Louisiana and offshore Texas are shown as OLA and OTX. 


6. Williams Natural Gas Co. 

[Docket No. CP91-584-000] 

December 12.199a 

Take notice that on December 5.1990, 
Williams Natural Gas Company (WNG). 
P.O. Box 3288, Tulsa, Oklahoma 74101, 
filed in Docket No. CP91-584-000 a 
request pursuant to 5 157.205 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205) for 
authorization to abandon by reclaim 
measuring, regulating and appurtenant 
facilities servicing AFCO Metals, Inc. 
(AFCO) located in Sedgwick County, 
Kansas, under WNG’s blanket 
certificate issued in Docket No. CP82- 
479-000 pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the request which is on file with 
the Commission and open to public 
inspection. 

WNG states that AFCO has requested 
that WNG cancel the sales contract and 
reclaim its facilities. It is stated that the 
reclaim cost is estimated to the $1,237 
with a salvage value of $3,554. 

Comment date: January 28,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

7. El Paso Natural Gas Co. 

[Docket No. CP91-564-800] 

December 12,1990. 

Take notice that on December 4,1990, 
El Paso Natural Gas Company (El Paso), 
P.O. Box 1492, El Paso, Texas 79978, 
filed in Docket No. CP91-564-000 a 
request pursuant to 5 157.216 of the 
Commission’s Regulations under the 
Natural Gas Act for permission and 
approval to abandon certain metering 
facilities located in Lea County, New 
Mexico under its blanket certificate 
issued in Docket No. CP82-435-000 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request on File with the Commission and 
open to public inspection. 

El Paso indicates that it based its field 
operations for the development of the 
gas fields underlying Lea County, New 
Mexico in the community of Jal, New 
Mexico, and constructed numerous fuel 


pipelines to transport natural gas from 
the gas fields to El Paso’s construction 
shops and warehouses in Jal. El Paso 
states that on September 17.1990, the 
Commission issued an order in Docket 
No CP90-1084-000 granting El Paso 
permission and approval to abandon by 
sale to Leapartners, L. P., its Lea County 
gathering system. El Paso indicates that 
since El Paso's activities in and around 
the community of Jal with be virtually 
eliminated by the sale of the Lea County 
gathering system, El Paso no longer will 
require die fuel pipelines and metering 
facilities in that area. Consequently, El 
Paso proposes to abandon by sale one 
of the two meter facilities located at the 
Town of Jal No. 2 Meter Station and to 
abandon by removal the remaining 
meter facilities comprising the Town of 
Jal No. 2 Meter Station and the Jal 
General Camp Meter Station. 

Comment date: January 28,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

8. Trunkline Gas Co. 

[Docket No. CP91-811-000) 

December 12.1990. 

Take notice that on December 7.1990, 
Trunkline Gas Company (Trunkline), 

Post Office Box 1642, Houston, Texas 
77251-1642, filed a request with the 
Commission in Docket No. CP91-611- 
000 pursuant to §5 157.205 and 284.223 of 
the Commission’s Regulations for 
permission and approval to abandon a 
metering and regulating station and 
approximately 2,740 feet of 3-inch pipe 
in Masac County, Illinois, and the 
related transportation service, under 
Trunkline's blanket certificates issued in 
Docket Nos. CP83-84-000 and CP86- 
586-000 pursuant to section 7 of the 
Natural Gas Act (NGA), all as more 
fully set forth in the request which is 
open to public inspection. 

Trunkline requests permission and 
approval to abandon and remove a 
metering and regulating station and 
abandon in place 2,740 feet of 3-inch 
pipe used to provide natural gas service 
to Missouri Portland Cement Company 
(Missouri Portland), a direct industrial 


customer. Missouri Portland notified 
Trunkline via an August 16,1988, letter 
of its desire to terminate the gas 
purchase contract. Trunkline, therefore, 
no longer requires the facilities used to 
implement its natural gas transportation 
service to Missouri Portland. 

Comment date: January 28.1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

Stingray Pipeline Co., and Tennessee 
Gas Pipeline Co., Midwestern Gas 
Transmission Co. 

[Docket Nos. CP91 -607-000, 3 CP9l-G08-00a 
and CP91-609-000] 

December 12,1990. 

Take notice that on December 7,1990, 
Applicants filed in the above referenced 
dockets, prior notice requests pursuant 
to §§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act (18 CFR 157.205 and 
284.223) for authorization to transport 
natural gas on behalf of various shippers 
under their respective blanket 
certificates issued pursuant to section 7 
of the Natural Gas Act, all as more fully 
set forth in the prior notice requests 
which are on file with the Commission 
and open to public inspection and in the 
attached appendix. 

Information applicable to each 
transaction including the identity of the 
shipper, the date of the interruptible 
transportation service agreement 
between the Applicant and the 
respective shipper, the reference number 
of the transportation service agreement, 
the type of transportation service, the 
appropriate transportation rate 
schedule, the peak day, average day, 
and annual volumes, and the docket 
number and initiation dates of the 120- 
day transactions under § 284.223 of the 
Commission's Regulations has been 
provided by the Applicants and is 
included in the attached appendix. 

The Applicants allege that it would 


3 These prior notice requests are not 
consolidated. 
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provide the proposed service for each 
shipper under an executed interruptible 
transportation service agreement and 


would charge rates and abide by the 
terms and conditions of the referenced 
transportation rate schedules. 


Comment date: January 28,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Docket No., trans. 

Applicant 

Shipper name 

Peak day, 1 avg, 
annual 

Points of 

Start up date, rate 
schedule service 
type 

Related * dockets 

agree, (ref. No.) 

Receipt 

Delivery 

CP91-607-000 
8-28-90 
(18-7210) 

Stingray Pipeline 
Company. 

Texas Gas 
Marketing Inc. 

300,000 

150,000 

54,750,000 

LA & Off. LA & TX... 

LA & Off. TX. 

10-1-90, ITS, 
Interruptible. 

RP89-70-000 & 
Order 509. 

ST91-2321-000. 

CP91-608-000 
11-1-90 
(T-4121) 

Tennessee Gas 
Pipeline 

Company. 

NGC 

Transporta¬ 
tion, Inc. 

17,000 Dt 
17,000 Dt 
6.205.000 Dt 

Off. LA.._. 

WV.' . 

11-1-90, FT-A, 

Firm. 

CP87-115-000, 

ST91-5254-000. 

CP91-609-000 
10-24-90 
(M-10194 

Midwestern Gas 
Transmission 
Company. 

Caterpillar, Inc. 

10.000 Dt 
10.000 Dt 
3,650,000 Dt 

TN. IN, IL, & KY. 

TN. IN. IL & KY. 

11-6-90, IT, 
Interruptible. 

CP90-174-000. 

ST91-5339-000. 


1 Quantities are shown in MMBtu unless otherwise indicated. 

* Th® CP or RP Docket corresponds to the Applicant s blanket transportation certificate. The ST docket indicates that 120-day transportation service was initiated 
under Section 284.223(a) of the Commission s Regulations. 


Northern Natural Gas Co., Division of 
Enron Corp. 

(Docket Nos. CP91-602-000, 4 CP91-603-000, 
CP91-604-000, CP91-605-000. and CP91-606- 
000 ] 

December 12.1990. 

Take notice that on December 7,1990, 
Northern Natural Gas Company, 
Division of Enron Corp. (Applicant), 
filed in the above referenced dockets, 
prior notice requests pursuant to 
§§ 157.205 and 284.223 of the 


4 These prior notice requests are not 
consolidated. 


Commission’s Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under its blanket 
certificate issued pursuant to section 7 
of the Natural Gas Act, all as more fully 
set forth in the prior notice requests 
which are on file with the Commission 
and open to public inspection and in the 
attached appendix. 

Information applicable to each 
transaction including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the docket 


numbers and initiation dates of the 120- 
day transactions under § 284.223 of the 
Commission’s Regulations has been 
provided by the Applicant and is 
included in the attached appendix. 

The Applicant also states that it 
would provide the service for each 
shipper under an executed 
transportation agreement, and that the 
Applicant would charge rates and abide 
by the terms and conditions of the 
referenced transportation rate 
schedule(s). 

Comment date: January 28,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Docket No. (date 
filed) 

Applicant 

Shipper name 

Peak day. 1 

Points of 

Start up date, rate 

Related 2 dockets 

avg, annual 

Receipt 

Delivery 

schedule 

CP91-602-000 

Northern Natural 

Arco Natural 

200.000 

Off LA. 

TX. KS, IA, OK. 

11-2-90 IT-1 

CP86-435-000, 
ST91-4032-000. 

12-7-90 

Gas Co., Division 
of Enron Corp. 
1400 Smith St. 

P.O. Box 1188 
Houston. TX 
77251-1188. 

Gas 

Marketing, Inc. 

150.000 

73.000.000 




CP91-603-000 

Northern Natuaral 

Enron Gas 

120,000 

OK, TX, KS. NM, 

Wl, IA. SO, MN, 
NE. 

MN, TX. 

11-14-90, IT-1.. 

CP86-435-000, 
ST91-4262-000. 

12-7-90 

Gas Co.. Division 
of Enron Corp. 
1400 Smith St. 

P.O. Box 1188 
Houston, TX 
77251-1188. 

Marketing. Inc. 

90,000 

43,800.000 



CP91-604-000 

Northern Natural 

Enron Gas 

120,000 

OK, TX, KS, NM, 

MN. TX. 

11-14-90,IT-1. 

CP86-435-000, 

ST91-4263-000. 

12-7-90 

Gas Co.. Division 
of Enron Corp. 
1400 Smith St. 

P.O. Box 1188, 
Houston, TX 
77251-1188. 

Marketing, Inc. 

90,000 

43,800,000 

Wl, IA, SD. MN, 

NE. 



CP91-605-000 

Northern Natural 

Enron Gas 

500,000 

OK. TX, KS. NM, 

KS. TX, Wl, IA. MN, 

11-1-90.IT-1. 

CP86-435-000, 

12-7-90 

Gas Co.. Division 
of Enron Corp. 
1400 Smith St 

P.O. box 1188 
Houston, TX 
77251-1188. 

Marketing. Inc. 

375,000 

182,500,000 

Wl, IA. SD, MN. 

NE. 

NE, SO. 

ST91-4264-000. 
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Docket No. (date 
filed) 

Applicant 

Shipper name 

Peak day. 1 
avg, annual 

Points of 

Start up date, rate 

Related 1 dockets 

Receipt 

Delivery 

schedule 

CP91-606-000 
12-7-90 

Northern Natural 

Gas Co.. Division 
of Enron Corp. 
1400 Smith St 

P.O. Box 1188 
Houston. TX 
77251-1188. 

Reliance Gas 
Marketing Co. 

30.000 

22,500 

10.950,000 

OK, TX. KS. NM, 

Wl. IA. SD. MN. 
NE. 

IA, NE. Wl. Ml. MN. 
SD. KS. OK, TX. 

11-4-90, IT-1. 

CP86-435-000. 


S91-4034-000 


1 Quantities are shown in MMBtu unless otherwise indicated. 

* The CP docket corresponds to applicant's blanket transportation certificate. If an ST docket is shown, 120-day transportation service was reported in ft 


11. Transcontinental Gas Pipe Line Corp. 

[Docket No. CP90-687-002] 

December 13.1990. 

Take notice that on December 7,1990, 
Transcontinental Gas Pipe Line 
Corporation (Transco), P.O. Box 1396, 
Houston, Texas 77251. filed in Docket 
No. CP90-687-002 an amendment to its 
pending application in Docket No. CP90- 
687-000. et aL for a certificate of public 
convenience and necessity pursuant to 
section 7(c) of the Natural Gas Act for 
authorization to construct and operate 
certain natural gas facilities, all as more 
fully set forth in the application, which 
is on file with the Commission and open 
to public inspection. 

Transco states the purpose of this 
amendment is to seek Commission 
authorization to modify certain facilities 
proposed in this docket in response to 
environmental and cultural resources 
considerations and to enable UGI 
Corporation (UGI) to receive its 
entitlement at a new point of delivery 
described as the "Allentown Lateral.'* 
Specifically Transco seeks authorization 
to construct an “Allentown Lateral" 
(12.55 miles of 12-inch Allentown Lateral 
Loop from M.P. 0.00 to M.P. 12.55) and 
an associated metering and regulating 
station at the intersection of Transco’s 
Leidy Line and the proposed Allentown 
Lateral in lieu of constructing the 
“Pottstown Lateral" (12.37 miles of 10- 
inch Pottstown Lateral Loop from M.P. 
0.00 to M.P. 12.37) as currently proposed 
in Phase I of the aforementioned docket. 
Additionally, Transco is proposing a 
change in its Phase II facilities. Among 
the Phase II facilities, Transco had 
originally proposed to construct and 
operate 4.4 miles of 24-inch pipeline 
parallel to its existing Trenton- 
Woodbury Line. However. Transco now 
states that the rights-of-way along the 
existing corridor are not available and 
proposes to replace the 4.4 miles of 
existing line with 26-inch pipeline. 
Transco states that the proposed 
amendment represents merely a 
refinement of its existing proposal to 
respond to environmental and cultural 


resources considerations as well as to 
match the proposed capacity expansion 
with the requirements of one of its 
customers in these discrete markets. 

Comment dote: January 3,1991, in 
accordance with the first subpargraph of 
Standard Paragraph F at the end of this 
notice. 

12. National Fuel Gas Supply Corp. 
[Docket No. CP91-631-000) 

December 13,1990. 

Take notice that on December 10, 

1990, National Fuel Gas Supply 
Corporation (National Fuel), 10 
Lafayette Square, Buffalo, New York 
14203, filed in Docket No. CP91-631-000 
a request pursuant to § § 157.205, 

157.211, and 157.212 of the Commission's 
Regulations under the Natural Gas Act 
(18 CFR 157.205.157.211. and 157.212) for 
authorization to install sales taps so as 
to establish twenty new delivery points 
to an existing local distribution 
customer. National Fuel Gas 
Distribution Corporation (Distribution) 
under National Fuel's blanket certificate 
issued in Docket No. CP83-4-000, 
pursuant to section 7(c) of the Natural 
Gas Act, all as more fully set forth in the 
request which is on file with the 
Commission and open to public 
inspection. 

National Fuel proposes to construct 
sales facilities in Keating and Sergent 
Townships, McKean County; Sandy 
Creek, Mineral and Irwin Townships, 
Venanago County; Jones Township. Elk 
County; Washington and Greenfield 
Townships, Erie County; Eldred, Knox 
and Heath Townships, Jefferson County; 
Perry Township, Mercer County; Clarion 
Township, Clarion County; and Freehold 
Township, Warren County; 
Pennsylvania, in order to serve 
additional residential and commercial 
customers of Distribution. 

National Fuel estimates peak day and 
annual deliveries at 32 Mcf and 3,000 
Mcf, respectively, and indicates that 
these deliveries would have minimal 
impact on its peak day and annual 
deliveries. National Fuel also states that 
its tariff does not prohibit the additon of 


new sales points and that it has 
sufficient capacity to accomplish the 
deliveries proposed therein without 
detriment or disadvantage to its other 
customers. 

Comment date: January 28,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

13. Trunkline Gas Co. 

(Docket Nos. CP91-626-000. 5 6 CP91-627-000. 
and CP91-628-000] 

December 13.1990. 

Take notice that on December 10, 

1990, Trunkline Gas Company 
(Applicant), filed in the above 
referenced dockets, prior notice requests 
pursuant to § § 157.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under its blanket 
certificate issued pursuant to section 7 
of the Natural Gas Act, all as more fully 
set forth in the prior notice requests 
which are on file with the Commission 
and open to public inspection and in the 
attached appendix. 

Information applicable to each 
transaction including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the docket 
numbers and initiation dates of the 120- 
day transactions under § 284.223 of the 
Commission's Regulations has been 
provided by the Applicant and is 
included in the attached appendix. 

The Applicant also states that it 
would provide the service for each 
shipper under an executed 
transportation agreement, and that the 
Applicant would charge rates and abide 
by the terms and conditions of the 
referenced transportation rate 
schedule(s). 

Comment date: January 28,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


5 These prior notice requests are not 

consolidated. 
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Docket No. (date 
filed) 

Applicant 

Shipper name 

Peak day ' 

Points of 

Start up date rate 
schedule 

Related 1 * * * * dockets 

avg. annual 

Receipt 

Delivery 

CP91-626-000 

Trunkline Gas 

Bishop Pipeline 

20.000 

Off. LA LA. IL TN, 

LA.. 

10-9-90. PT-t_ 

CP86-586-000. 

ST91-2902-000 

12-10-90 

Company P.O 

Box 1642 

Houston. TX 
77251-1642. 

Ccyporatioa 

20.000 

1.500.000 

TX Off TX. 



CP91-627-000 
12-10-90 

Trunkline Gas 
Company P.O. 

Box 1642 

Houston. TX 
77251-1642. 

Midcon 

Marketing 

Corporation. 

150.000 

100,000 

36,500,000 

TX, IL LA.TN Off. 

LA Off TX. 

tL __ 

10-10-90. PT-4_ 

CP86-586-000. 
ST91-2963-000 

CP91-628-000 

Trunkline Gas 

National Steel 

500 

IL.LA TN.TX Off 

IL..... 

10-25-90 PT-I 

CP86-586-000, 

ST91-4009-000 

12-10-90 

Company P 0. 

Box 1642 

Houston, TX 
77251-1642. 

Corp- 

Amencan 

Steel Division. 

*>00 

180,000 

LA Off. TX. 




1 Quantities are shown m Met unless otherwise indicated. 

* The CP docket corresponds to applicant's blanket transportation certificate. If an ST docket is shown. 120-day transportation service was reported n rt 


14. United Gas Pipe Line Co. 

(Docket No. CP91-561-000) 

December 13,1990. 

Take notice that on December 4.1990. 
United Gas Pipe Line Company (United), 
P.O. Box 1478. Houston. Texas 77251- 
1178, filed in Docket No. CP91-561-000 a 
request pursuant to § 157.205 of the 
Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.205} for 
authorization to provide an interruptible 
transportation service for Arkla Energy 
Marketing Company r a producer, under 
the blanker certificate issued in Docket 
No. CP88-8-000 pursuant to section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request that is on file 
with the Commission and open to public 
inspection. 

United states that, pursuant to an 
agreement dated February 12,1988, as 
amended on October 2,1990. 6 under its 
Rate Schedule ITS, it proposes to 
transport up to 206.000 MMBtu per day 
equivalent of natural gas. United 
indicates that the gas would be 
transported from various points of 
receipt and would be redelivered to 
various delivery points. United further 
- indicates that it would transport 206.000 
MMBtu on an average day and 
75,190,000 MMBtu annually. 

United advises that service under 
§ 284.223(a) commenced October 18, 

1990, as reported in Docket No. ST91- 
2860-000. 

Comment date: January 28,1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 

Standard Paragraphs 

F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 


• The agreement is between Arkla Exploration 
Company (Exploration) and United. Arkla Energy 
Marketing Company acquired Explorations interest 
effective December 1,1988. 


date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE„ Washington, DC 
20426, a motion to intervene or a protest 
in accordance with the requirements of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely Filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 

G. Any person or the Commission’s 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to rule 214 of 
the Commission’s Procedural Rules (18 
CFR 385.214) a motion to intervene or 


notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205} a 
protest to the request. If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Lois D. Cashcll, 

Secretary. 

|FR Doc. 90-29847 Filed 12-20-90; 8:45 am| 
billing COOe 6717-OI-M 


l Docket Nos. TQ9t-3-20-001, TM91-3-20- 
001 ) 

Algonquin Gas Transmission 
Company; Proposed Changes in FERC 
Gas Tariff 

December 14.1990. 

Take notice that Algonquin Gas 
Transmission Company ("Algonquin”} 
on December 12,1990, tendered for filing 
proposed changes in its FERC Gas 
Tariff. Second Revised Volume No. 1, as 
set forth in the revised tariff sheets: 

Proposed to be effective December /. TSfJO 

Sub 48 Rev Sheet No. 201 
Sub 10 Rev Sheet No. 201A 
Sub 49 Rev Sheet No. 203 
Sub 45 Rev Sheet No. 204 
Sub 42 Rev Sheet No. 205 
Sub 28 Rev Sheet No. 211 
Sub 24 Rev Sheet No. 214 
1 Rev Sheet No. 216 
Sub 5 Rev Sheet No. 220 

Algonquin states that pursuant to 
section 17 of the General Terms and 
Conditions, section 10 of Rate Schedule 
STB, section 9 of Rate Schedule SS-HI 
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and section 4 of Rate Schedule ATAP of 
its FERC Gas Tariff. Algonquin is 
submitting the above listed revised tariff 
Sheet No. 201 through 220 to reflect: (i) 
The Commission’s acceptance on 
November 30.1990 in Docket No. RP90- 
119-004 of Texas Eastern’s alternate 
tariff sheets, (ii) the Commission’s 
approval of service under Rate Schedule 
LFS on November 30,1990 in Docket No. 
CP91-38-000, and (iii) the change in 
rates by Algonquin’s other suppliers, 
National (Docket No. TF91-3-16-000) 
and CNGT (Docket No. TQ91-1-22-600). 
All as more fully set forth in Algonquin’s 
filing. 

Algonquin states that the proposed 
effective date for the revised tariff Sheet 
Nos. 201 through 220, is December 1, 
1990. 

Algonquin further states that the 
effect of the instant Filing is to increase 
the demand charges by $0.2880 per 
MMBtu and to increase the commodity 
charges by 27.19$ per MMBtu under 
Algonquin’s firm sales rate schedules 
from those rates contained in 
Algonquin’s regularly scheduled 
Quarterly PGA filing of October 31.1990 
in Docket No. TQ-91-2-20-000. In 
addition, the rate under, (i) Rate 
Schedule 1-1 has increased by 27.19$ per 
MMBtu, (ii) Rate Schedule WS-1 excess 
commodity has increased by 32.93$ per 
MMBtu and (iii) Rate Schedule E-l has 
increased by 28.13$ per MMBtu. The 
effect under Rate Schedule LFS is to 
increase the demand charge by $2,000 
and the Commodity charge by $0.4474 
over those rates found in Algonquin’s 
LFS filing in Docket No. CP91-38-000 as 
accepted by the Commission on 
November 30,1990. 

Algonquin also states that the effect 
of the instant filing under (i) Rate 
Schedule STB is to increase the Firm 
Demand charge by $0.2180 per MMBtu 
and the Withdrawal charge by $0.0453 
per MMBtu. (ii) Rate Schedule SS-IU is 
to increase the Firm Demand charge by 
$0.4070 per MMBtu, the FDDQ 
Withdrawal charge by $0.0455 per 
MMBtu and the Non-FDDQ Withdrawal 
charge by $0.1583 per MMBtu. (iii) Rate 
Schedule ATAP is to increase the 
Demand-1 charge by $6.9810, eliminates 
the Demand-2 charge and increases the 
Maximum and Minimum Commodity 
charges by $0.1828 and $0.0957 per 
MMBtu, respectively. 

Algonquin notes that copies of this 
filing were served upon each affected 
party and interested state commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 


Commission’s Rules of Practice and 
Procedure (18 CFR 385.214. 385.211 
(1990). All such protests should be filed 
on or before December 24,1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to the 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
Filing are on File with the Commission 
and are available for public inspection. 
Lois D. Cashell. 

Secretary. 

[FR Doc. 90-29858 Filed 12-20-90; 8:45 am] 

BILLING CODE 6717-01-11 


[Docket No. TM91-4-20-000] 

Algonquin Gas Transmission 
Company; Proposed Changes In FERC 
Gas Tariff 

December 14.1990. 

Take notice that Algonquin Gas 
Transmission Company (“Algonquin”) 
on December 12,1990, tendered for filing 
proposed changes in its FERC Gas 
Tariff. Second Revised Volume No. 1, as 
set forth in the revised tariff sheets: 

Proposed to be effective December 1. 1990 

Sub 48 Rev Sheet No. 201 
Sub 10 Rev Sheet No. 201A 
Sub 49 Rev Sheet No. 203 
Sub 45 Rev Sheet No. 204 
Sub 42 Rev Sheet No. 205 
Sub 28 Rev Sheet No. 211 
Sub 24 Rev Sheet No. 214 

1 Rev Sheet No. 216 
Sub 5 Rev Sheet No. 220 

Algonquin states that pursuant to 
Section 17 of the General Terms and 
Conditions, Section 10 of Rate Schedule 
STB. Section 9 of Rate Schedule SS—III 
and Section 4 of Rate Schedule ATAP of 
its FERC Gas Tariff. Algonquin is 
submitting the above listed revised tariff 
Sheet Nos. 201 through 220 to reflect: (i) 
The Commission’s acceptance on 
November 30,1990 in Docket No. RP90- 
119-004 of Texas Eastern’s alternate 
tariff sheets, (ii) the Commission’s 
approval of service under Rate Schedule 
LFS on November 30,1990 in Docket No. 
CP91-38-000, and (iii) the change in 
rates by Algonquin’s other suppliers, 
National (Docket No. TF91-3-16-000) 
and CNGT (Docket No. TQ91-1-22-000). 
All as more fully set forth in Algonquin's 
filing. 

Algonquin states that the proposed 
effective date for the revised tariff Sheet 
Nos. 201 through 220, is December 1, 
1990. 

Algonquin further states that the 
effect of the instant Filing is to increase 
the demand charges by $0.2880 per 


MMBtu and to increase the commodity 
charges by 27.19$ per MMBtu under 
Algonquin's firm sales rate schedules 
from those rates contained in 
Algonquin’s regularly scheduled 
Quarterly PGA filing of October 31,1990 
in Docket No. TQ91-2-20-000. In 
addition, the rate under; (i) Rate 
Schedule 1-1 has increased by 27.19$ per 
MMBtu, (ii) Rate Schedule WS-1 excess 
commodity has increased by 32.95$ per 
MMBtu and (iii) Rate Schedule E-l has 
increased by 28.13$ per MMBtu. The 
effect under Rate Schedule LFS is to 
increase the demand charge by $2,000 
and the Commodity charge by $0.4474 
over those rates found in Algonquin’s 
LFS filing in Docket No. CP91-38-000 as 
accepted by the Commission on 
November 30.1990. 

Algonquin also states that the effecl 
of the instant filing under; (i) Rate 
Schedule STB is to increase the Firm 
Demand charge by $0.2180 per MMBtu 
and the Withdrawal charge by $0.0453 
per MMBtu, (ii) Rate Schedule SS—III is 
to increase the Firm Demand charge by 
$0.4070 per MMBtu. the FDDQ 
Withdrawal charge by $0.0455 per 
MMBtu and the Non-FDDQ Withdrawal 
charge by $0.1563 per MMBtu. (iii) Rate 
Schedule ATAP is to increase the 
Demand-1 charge by $6.9810, eliminates 
the Demand-2 charge and increases the 
Maximum and Minimum Commodity 
charges by $0.1828 and $0.0957 per 
MMBtu respectively. 

Algonquin notes that copies of this 
filing were served upon each affected 
party and interested state commissions. 

Any person desiring to be heard or to 
protest said Filing should File a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE., Washington, 
DC 20426, in accordance with §§ 385.214 
and 385.211 of the Commission’s Rules 
and Regulations. All such motions or 
protests should be filed on or before 
December 24.1990. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must File a motion to intervene. Copies 
of this Filing are on File with the 
Commission and are available for public 
inspection in the Public Reference room. 

Lois D. Cashell, 

Secretory. 

[FR Doc. 90-29859 Filed 12-20-90; 8:45 amj 

BILLING CODE 6717-01-1* 
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I Docket No. RP91-49-0001 

Arkla Energy Resources, a Division of 
Arkla, Inc.; Proposed Changes In FERC 
Gas Tariff 

December 14,1990. 

Take notice that on December 11. 

1990, Arkla Energy Resources ( , ‘AER ,, ). a 
division of Arkla, Inc., tendered for filing 
proposed changes in its FERC Gas 
Tariff, Volume Nos. 1 and 1-A. The 
proposed changes consist of an increase 
to AER’s commodity rates applicable to 
all jurisdictional throughput on AER’s 
system, over the five-year period from 
January 1.1991 through December 31, 
1995. AER states that the purpose of its 
filing is to provide for the recovery of 
approximately $62 million in contract 
settlement costs, incurred in order to 
resolve disputed claims arising out of 
AER's alleged failure to take gas or to 
pay for gas not taken. 

AER’s principal proposal would give 
AER the opportunity to recover through 
commodity rates 100% of the costs 
described above, plus interest. In the 
alternative, AER proposes to absorb 25% 
of such costs and to be granted the 
opportunity to recover through 
commodity rates the remaining 75% of 
such costs, plus interest. 

AER’s filing includes certain 
commercially sensitive data for w hich 
AER has requested confidential 
treatment. Accordingly. AER’s filing 
includes a proposed protective order 
which, if approved by the Commission, 
would govern parties' access to the 
confidential materials. AER notes copies 
of AER’s filing without this confidential 
data, have been served upon the 
company’s jurisdictional customers and 
affected state regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washington, 

DC 20426, in accordance with §§ 385.214 
and 385.211 of the Commission’s Rules 
and Regulations. All such motions or 
protests should be filed on or before 
December 21.1990. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 

Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission, and those portions for 
w hich AER has not sought confidential 


treatment are available for public 
inspection in the Pubic Reference Room. 
Linwood A. Watson, Jr., 

Acting Secretary. 

fFR Doc. 90-29867 Filed 12-20-90. 8:45 arnj 
Bit.LING CODE 6717-01-M 


[Docket No. TQ91-2-61-000] 

Bayou Interstate Pipeline System; 
Proposed Change In Rates 

December 14,1990. 

Take notice that on December 12, 

1990, Bayou Interstate Pipeline System 
(Bayou) tendered as part of its FERC 
Gas Tariff, Original Volume No. 1, 
(Tariff) Twenty-First Revised Sheet No. 

4 to be effective December 12,1990. 

Bayou states that the proposed tarifT 
sheet is necessitated due to additional 
spot gas volumes and renegotiated 
pricing with a supplier that significantly 
increases the projected cost of 
purchased gas as was reflected on 
Bayou’s last scheduled quarterly filing in 
Docket No. TQ-91-1-61-000. The 
proposed current PGA adjustment is 
$0.1286 higher than the previously 
approved quarterly rate. A copy of this 
filing is being mailed to Bayou ’9 
jurisdictional customer and interested 
state regulatory agencies. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission 
(Commission), 825 North Capitol Street, 
NE., Washington, DC 20426. in 
accordance with §§ 385.214 and 385.211. 
All such motions or protests must be 
filed on or before December 21,1990. 
Protests will be considered by the 
Commission in determining the 
appropriation action to be taken, but 
will not serve to make protestants 
parties to the proceeding. Any person 
wishing to become a party must file a 
motion to intervene. Copies of this filing 
are on file with the Commission and are 
available for public inspection. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 90-29852 Filed 12-20-90: 8:45 am) 
BILLING CODE 6717-01-M 


CNG Transmission Corp.; 

I Docket No. TM91-4-22-002) 

December 14.1990. 

Take notice that CNG Transmission 
Corporation (’’CNG"), on December 11, 
1990, pursuant to section 4 of the 
Natural Gas Act (“NGA”), part 154 and 
§ 2.104 of the Commission's regulations, 
the provisions of the Seltlement in 
CNG’s Docket No. RP88-217, et a/., 


approved by the Commission by order 
issued October 0,1989, and § 12.10 of 
the General Terms and Conditions of 
CNG’s FERC Gas Tariff, files (6) copies 
of the following revised tariff sheet to 
Volume No. 1 of CNG’s FERC Gas Tariff: 

Sub. 4th Revised Sheet No. 32 

The proposed effective date for this 
tariff sheet is January 1,1991. 

The purpose of this filing is to file a 
substitute tariff sheet that was 
inadvertently omitted from CNG’s first 
supplemental filing in this proceeding 
filed on December 6,1990. CNG also 
w ithdraws “4th Revised Sheet No. 32“ 
which was filed on November 30.1990. 

CNG states that copies of the filing 
were served upon CNG’s jurisdictional 
customers as well as interested state 
commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, NE.. 
Washington, DC 20420, in accordance 
with Rules 214 and 211 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990). All such protests should be filed 
on or before December 21.1990. Pro¬ 
tests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Persons that are already 
parties to this proceeding need not file a 
motion to intervene in this matter. 

Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 90-29853 Filed 12-20-90: 8:45 om| 

BILLING CODE 9717-01-M 


[Docket No. RP91-46-000] 

Mississippi River Transmission Corp.; 
Rate Change Filing 

December 14, 1990. 

Take notice that on December 10, 
1990, Mississippi River Transmission 
Corporation (“MRT’} tendered for filing 
the following tariff sheets to its FERC 
Tariff, Second Revised Volume No. 1: 

Eleventh Revised Sheet No. 4A.1 
Eighth Revised Sheet No. 4A.4 
Seventh Revised Sheet No. 4A.5 
Sixteenth Revised Sheet No. 75 
Fourteenth Revised Sheet No. 78 
Seventh Revised Sheet No. 77 
Sixteenth Revised Sheet No. 78 

MRT also tendered for filing alternate 
tariff sheets to be effective in the event 
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the Commission declines to place MRTs 
primary tariff sheets into effect. 

MRT submitted the revised tariff 
sheets in order to reflect a new 
allocation of take-or-pay costs to MRT 
from Natural Gas Pipeline Company of 
America (Natural) pursuant to Natural's 
filing in Docket Nos. 

RP91-22-000 and RP91-31-000. Both 
the Natural filings and MRTs filing here 
are submitted in response to Order No. 
528. MRT’s primary sheets provide for 
an allocation of take-or-pay costs to 
jurisdictional sales customers based on 
such customers* contract demands as of 
June 1.1988. The methodology reflected 
on MRTs primary tariff sheets, as filed, 
is identical to that proposed by MRT 
when it first filed the D-l methodology 
in May 1988 and which has consistently 
been rejected by the Commission in 
favor of the cumulative purchase 
deficiency method. The alternate sheets 
provide for an allocation to these same 
customers based on an average of three 
measures of the customers* current 
demand or usage. 

MRT requests as an effective date the 
earlier of December 9.1990 or such later 
date as the Commission may permit 
Natural’s tariff sheets in Docket Nos. 
RP91-22-000 and RP91-31-000 to be 
effective. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Regulatory Commission. 825 North 
Capitol Street. NE., Washington. DC 
20426, in accordance with §§ 385.211 
and 385.214 of the Commission's Rules 
of Practice and Procedure (18 CFR 
385.211. 385.214). All such motions or 
protests should be filed on or before 
December 21.1990. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lin wood A Watson. Jr- 
Acting Secretary r . 

|FR Doc. 90-29848 Filed 12r-20-90; 8:45 am] 

BILLING COOE 6717-01-M 


l Project No. 7115-0131 

Municipal Electric Authority of 
Georgia; Application for Transfer of 
License and Opportunity To Fite 
Competing Applications 

December 14.1990. 

Take notice that the Municipal 
Electric Authority of Georgia (MEAG) 


filed on October 2.1990. an application 
under the Federal Power Act. 16 U.S.C. 
791(a}-825(r), to transfer its license for 
the George W. Andrews Project No. 

7115, to be constructed at the U.S. Army 
Corps of Engineers' George W. Andrews 
Dam and Reservoir on the 
Chattachoochee River in Huston 
County. Alabama, and Early County. 
Georgia. 1 MEAG proposes to transfer 
the license to Consolidated Hydro 
Southeast, Inc. (CHSI). 

MEAG has concluded that it cannot 
construct and operate the project 
economically. CHSI believes that it can 
develop the project. 

MEAG is a municipality under the 
Federal Power Act, while CHSI is a non¬ 
municipal entity. In City of Fayetteville 
Public Works Commission . 16 FERC H 
61.209 (1981). the Commission decided 
that an application filed jointly by a 
municipality and a non-municipal entity 
is not eligible for municipal preference 
under section 7(a) of the Federal Power 
Act, 16 U.S.C. 800(a). MEAG received its 
license for Project No. 7115 on May 22, 
1987, almost 6 years after the 
Fayetteville decision. In a variety of 
orders since the Fayetteville decision, 
the Commission has dealt with the 
problem of possible abuse of municipal 
preference by closely scrutinizing 
dealings between municipalities and 
non-municipalities when approving 
licenses and transfers of licenses. 

The Commission has determined that 
to approve the transfer of license 
without entertaining competition would 
conflict with the Commission’s policy on 
abuse of municipal preference. MEAG 
employed its municipal status in filing a 
license application, and the Commission 
cannot ignore the likelihood that there 
were other prospective candidates who 
were prejudiced in that they were 
dissuaded from filing by the 
municipality’s statutory preference. In 
its October 22,1990, motion, CHSI 
agrees to subject this transfer 
proceeding to competitive procedures. 

Therefore, by this notice, the 
Commission offers opportunity to 
compete to qualified license applicants 
who are interested in receiving the 
license for Project No. 7115 under the 
terms and conditions stated in the order 
issuing license and amendments thereto. 
Any such applicant shall file—by the 
end of the comment period set out 
below—a notice of its intent to compete 
for the license. No later than 45 days 
after the close of the comment period. 


' MEAG and the City of Dothan. Alabama, were 
issued a license for Project 7115 on May 22.1987. 39 
FERC $62,197 (1987). On January 31.1989. the 
Commission approved the transfer of the license to 
MEAG hs the sole licensse. 48 FERC 162,093 (1989). 


the applicant shall file an application 
that contains: A clear statement of its 
willingness to accept this license as now 
in effect; a showing of its ability to 
proceed with development of the project 
in a timely manner 2 identification of its 
prospective power purchaser and 
evidence of that purchaser’s interest in 
the project power its plans for project 
financing; and any other information it 
believes would be helpful in making a 
decision on this application. In 
accordance with § 9.2 of the 
Commission’s regulations, 18 CFR 9.2 
(1990), the potential transferee shall also 
set forth in appropriate detail its 
qualifications to hold the license and to 
operate the project Any applications 
submitted shall be subscribed and 
varified in accordance with rule 2005,18 
CFR 385.2005 (1990), and be otherwise in 
compliance with subpart T. CHSI may 
respond to any such applications within 
15 days of the filing of such applications. 
The Commission emphasizes that it is 
not entertaining proposals by applicants 
who seek to become a partner for 
MEAG, but rather those who wish to be 
designated as a wholly new licensee. 

Anyone desiring to be heard 
otherwise or to make any protests about 
this application should file a motion to 
intervene or a protest with the 
Commission in accordance with the 
requirements of its Rules of Practice and 
Procedure, 18 CFR 385.211 and 214. 
Comments not in the nature of a protest 
may also be submitted by conforming to 
the procedures specified for a protest. 

In determining the appropriate action 
to take, the Commission will consider all 
comments and protests filed; but a 
person who merely files comments or a 
protest does not become a party to the 
proceeding. To become a party or to 
participate in any hearings or 
subsequent rehearing of the Commission 
action, a person must file a motion to 
intervene in accordance with the 
Commission’s Rules. Any comments, 
protests, or motions to intervene must 
be received on or before January' 15, 
1991. 

The Commission’s address is: 825 N. 
Capitol Street. NE.. Washington, DC 
20426. The application is on file with the 
Commission and is available for public 
inspection. A copy of any filing made in 
response to this notice shall be served 
on MEAG (c/o: L. Clifford Adams. Jr.. 
Hurt. Richardson, Garner, Todd & 
Cadenhead. 1400 Peachtree Place 


2 Since the issuance of the license on May 22. 

1987. the one extension of time to begin construction 
permitted under section 13 of the Act has been 
granted. Construction must therefore commence by 
May 22.1991. 
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Tower, Atlanta, Georgia 30309) and also 
CHSI (c/o: McNeill Watkins II, Winston 
& Strawn, 1400 L Street, NW„ 
Washington, DC 20005). 

Lois D. Cashel!, 

Secretary. 

|FR Doc. 90-29857 Filed 12-20-90; 8:45 am) 

BILLING CODE 6717-01-M 


South Georgia Natural Gas Co.; 
Proposed Changes to FERC Gas Tariff 

[Docket Nos. TQ91-1-8-003 TM91-1-8-003J 

December 14,1990. 

Take notice that on December 10, 

1990, South Georgia Natural Gas 
Company (South Georgia) tendered for 
Filing the following tariff sheets to its 
FERC Gas Tariff, First Revised Volume 
No. 1: 

Third Substitute Sixty-Fifth Revised Sheet 

No. 4 

Third Substitute Sixty-Sixth Revised Sheet 

No. 4 

Fourth Substitute Sixty-Sixth Revised Sheet 

No. 4 

The foregoing tariff sheets are 
submitted in compliance with the 
Federal Energy Regulatory 
Commission’s (Commission) letter order 
of December 5,1990, in Docket Nos. 
TQ91-1-8-001, et aJ. (December 5 
Order). South Georgia notes that Third 
Substitute Sixty-Fifth Revised Sheet No. 
4 and Third Substitute Sixty-Sixth 
Revised Sheet No. 4 reflect an Annual 
Charge Adjustments (ACA) rate of .19$ 
per Mcf and a proposed effective date of 
October 1,1990. Furthermore, South 
Georgia states that Fourth Substitute 
Sixty-Sixth Revised Sheet No. 4 reflects 
an ACA rate of. 22$ per Mcf and a 
proposed effective date of November 1, 
1990. In addition, South Georgia 
submitted revised Schedules G2 and Ql 
together with an electronic version of its 
quarterly purchased gas adjustment 
Filing. 

South Georgia states that copies of the 
filing will be served upon all of South 
Georgia’s purchasers, shippers, 
interested state commissions and 
interested parties as well as all parties 
of record in the subject proceedings. 

Any person desiring to protest said 
Filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE. f 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990). All such protests should be Filed 
on or before December 21,1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 


protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not File a motion to 
intervene in this matter. Copies of this 
filing are on File with the Commission 
and are available for public inspection. 
Linwood A. Watson, Jr., 

A cting Secretary. 

[FR Doc. 90-29855 Filed 12-20-90; 8:45 am) 
BILLING CODE 6717-01-M 


[Docket No. TM91-1-7-002) 

Southern Natural Gas Co.; Proposed 
Changes to FERC Gas Tariff 

December 14,1990. 

Take notice that on December 10, 

1990, Southern Natural Gas Company 
(Southern) tendered for filing the 
following revised sheets to its FERC Gas 
Tariff: 

Sixth Revised Volume A fa. 1: 

Second Substitute Third Revised Ninety- 
seventh Revised Sheet No. 4A 
Second Substitute Third Revised Sixteenth 
Revised Sheet No. 4J 
Third Substitute Third Revised Ninety- 
seventh Revised Sheet No. 4A 
Third Substitute Third Revised Sixteenth 
Revised Sheet No. 4J 

Second Substitute First Revised Fifth Revised 
Sheet No. 45M 

The above-referenced tariff sheets are 
filed in compliance with the 
Commission’s order of December 5.1990 
in the above-captioned proceeding. 
These sheets reflect an ACA unit charge 
of .19$ per MMBtu or .19$ per Mcf 
effective October 1,1990. and .22$ per 
Mcf or .21$ per MMBtu effective 
November 1,1990. 

Southern states that copies of 
Southern’s filing were served upon of 
Southern's jurisdictional purchasers, 
shippers and interested state 
commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street. NE., 
Washington, DC 20426, in accordance 
with rules 214 and 211 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990). All such protests should be Filed 
on or before December 21,1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 


filing are on File with the Commission 
and are available for public inspection. 

Linwood A. Watson, Jr., 

Acting Secretary. 

[FR Doc. 90-29849 Filed 12-20-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP91-48-000J 

Texas Eastern Transmission Corp.; 
Proposed Changes in FERC Gas Tariff 

December 14,1990. 

Take notice that Texas Eastern 
Transmission Corporation (Texas 
Eastern) on December 7,1990 tendered 
for filing as part of its FERC Gas Tariff, 
Fifth Revised Volume No. 1, six copies 
of the following tariff sheets: 

Seventh Revised Sheet No. 307 
Fourth Revised Sheet No. 308 
Second Revised Sheet No. 308A 
Fifth Revised Sheet No. 331 

Texas Eastern states that the purpose 
of this Filing is to implement tariff 
provisions setting forth the procedures 
by which shippers and potential 
shippers may access Texas Eastern's 
electronic customer interface system. 
LINK™. The LINK TM system will allow 
any shipper or potential shipper to 
request transportation service and 
execute and amend transportation 
sendee agreements pursuant to Texas 
Eastern’s Rate Schedules FT-1 and IT-1. 

The proposed effective date of the 
tariff sheets listed above is January 10. 
1991. 

Texas Eastern states that copies of 
the Filing were served on Texas 
Eastern’s jurisdictional customers and 
interested state commissions and copies 
of this filing have also been mailed to all 
Rate Schedule FT-1 and IT-1 shippers. 

Any person desiring to be heard or to 
protest said filing should File a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street. NE.. Washington. 
DC 20426, in accordance with rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure. All such 
motions or protests should be Filed on or 
before December 21,1990. Protests will 
be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion K* intervene. Codi‘ pc 
of this Filing are on fi r with the 
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Commission and are available for public 
inspection. 

Lin wood A. Watson, Jr„ 

Acting Secretary. 

|FR Doc. 90-29850 Filed 12-20-90; 8:45 am) 

BILLING CODE S717-C1-M 


[Docket No. RP91-50-000] 

Trunkline Gas Co.; Proposed Changes 
in FERC Gas Tariff 

December 14.1990. 

Take notice that Trunkline Gas 
Company (Trunkline) on December 11. 
1990 tendered for filing the tariff sheets 
listed on Appendix A to its FERC Gas 
Tariff, Original Volume No. 2. 

Trunkline proposes that these tariff 
sheets become effective December 1. 

198a and July 1 . 1989, October 1 , 1989, 
November 1,1989. October 1,1990 and 
November 1,1990, respectively. 

Trunkline states that such changes are 
made to amend Rate Schedules TE-10, 
T-95 and T-101, respectively, for the 
transportation and/or exchange of 
natural gas on behalf of Columbia Gas 
Transmission Corporation (Columbia 
Gas) and Columbia Gulf Transmission 
Company (Columbia Gulf), Natural Gas 
Pipeline Company of America (Natural) 
and Transcontinental Gas Pipe Line 
Corporation (Transco), respectively, to 
reflect Tarpon Transmission Company's 
(Tarpon) currently effective revised 
transportation rates filed in compliance 
with the Commission’s Order on 
Remand and Establishing Hearing 
Procedures issued April 18,1990 in 
Tarpon's Docket No. RP84-82-004, as 
approved by the Commission's Letter 
Order and Order dated May 17.1990 
and May 31,1990 in Tarpon's Docket 
Nos. RP90-102-000, 001, respectively. 

Trunkline respectfully requests waiver 
of Section 154.22 of the Commission's 
Regulations. 

Trunkline notes a copy of this filing 
has been served on Trunkline’s various 
transport customers. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, N.E., Washington. 
D.C. 20426, in accordance with Sections 
385.211 and 385.214 of the Commission’s 
Rules and Regulations. All such motions 
or protests should be filed on or before 
December 21.1990. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants partieslo the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 


Commission and are available for public 
inspection in the Public Reference 
Room. 

Lin wood A. Watson. Jr., 

Acting Secretary. 

[FR Doc. 90-29854 Filed 12-20-90; 8:45 ami 
BILLING CODE 6717-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

[ER-FRL-3872-3] 

Environmental Impact Statements and 
Regulations; Availability of EPA 
Comments 

Availability of EPA comments 
prepared December 3,1990 through 
December 7.1990. pursuant to the 
Environmental Review Process (ERP), 
under section 309 of the Clean Air Act 
and section 102(2)(c) of the National 
Environmental Policy Act as amended. 
Requests for copies of EPA comments 
can be directed to the Office of Federal 
Activities at (202) 382-5076. 

An explanation of the ratings assigned 
to draft environmental impact 
statements (EISs) was published in FR 
dated April 13.1990 (55 FR 15939). 

Draft EISs 

ERP No. D-AFS-F6501&-WI Rating 
E02, Sunken Camp Area Management 
Plan, Implementation. Chequamegon 
National Forest, Washburn Ranger 
District, Bayfield County. WI. ^ 

Summary 

EPA recommended that additional 
alternatives be developed to allow full 
assessment of the environmental 
impacts associated with the forest/ 
timber management plans for the 
Sunken Camp Area. Additional 
silvicultural methods that would 
enhance biological diversity should be 
fully evaluated in the alternative 
analysis. A fire management plan and 
information identify ing and assessing 
potential impacts to wetlands should 
also be developed in the alternatives 
analysis. 

ERP No. D-AFS-K61UO-CA Rating 
EC2, Merced and South Fork Merced 
Wild and Scenic Rivers Management 
Plan, Implementation, Sierra and 
Stanislaus National Forests and 
Yosemite National Park, Mariposa and 
Madara Counties, CA. 

Summary 

EPA expressed environmental 
concerns about potential of adversely 
impacting wetlands and other waters of 
the United States. TTie construction of 
bridges across the South Fork Merced 


River under these alternatives has the 
potential to impact water quality, 
riparian habitat, fisheries and 
biodiversity. Additional information 
regarding the need for Clean Water Act 
Section 404 permits and specific 
mitigation to reduce or eliminate 
adverse environmental impacts was 
requested. 

ERP No. D-BPA-L04501-00 Rating 
EC2. Initial Northwest Power Act. Power 
Sales and Residential Exchange 
Contracts. WA. OR. ID. MT. WY and 
UT. 

Summary 

EPA believes BPA’s preferred 
alternative represents status quo 
reliance on existing environmental 
protection mechanisms and would result 
in resource impacts that could be 
otherwise avoided through 
implementation of power sales contract 
modifications. The final EIS should 
include a more refined and reasonable 
range of action alternatives that 
incorporate environmentally beneficial 
fish and wildlife conservation measures 
via contract modifications. Additional 
information is also needed to clarify the 
relation of the alternatives to one 
another, the stated objectives of BPA 
and the rationale for selection of the 
preferred alternative. 

ERP No. D-FAA-G51024-TX Rating 
LO. Stinson Municipal Airport 
Improvement, Airport Layout Plan. 
Approval and Funding, City of San 
Antonio, Bexar County, TX. 

Summary 

EPA has no objections to the proposed 
project. 

ERP No. D-PHW-E40312-NC Rating 
ECl, NC-64/Pittsboro Bypass 
Construction, NC-1514 to NC-64 nearB. 
Everett Jordan Lake. Funding, Possible 
COE 404 Permits, Town of Pittsboro. 
Chatham County, NC. 

Summary 

EPA has concerns over potential 
impacts to area wetlands, water quality, 
noise, and upland forests. Use of best 
management practices and avoidance 
measures are encouraged to minimize 
these impacts. 

ERP No. D-FHW-E50287-TN Rating 
LO, TN-56 (Austin Peay) Bridge 
Approaches Replacement, Cumberland 
River, Funding, U.S. CGD Bridge Permit 
and Possible COE section 404 permit, 
Jackson County, TN. 

Summary 

EPA has no objection to the project if 
proposals to mitigate wetland impacts 
are properly implemented. 
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ERP No. D-FHW-G4012&-AR Rating 
LO, Siloam Springs Highway 
Construction, AR 71(AR-412) Siloam 
Springs to Springdale, Funding, Section 
404 Permit, Benton and Washington 
Counties, AR. 

Summary 

EPA has no objections to the selection 
of Alternative Alignment D2 as the 
recommended alignment. 

ERP No. D-REA-E08017-FL Rating 
EC2, Hardee Power Station and Related 
Facilities, 230kV Transmission Line and 
Natural Gas Pipeline, Construction and 
Operation, Loan Guarantee, NPDES 
Permit, Hardee Polk, DeSoto, Lee and 
Charlotte Counties, FL. 

Summary 

EPA has concerns with the projects 
potential to impact wetlands in the 
transmission line and pipeline corridors. 
Additional information is requested on 
wetland impacts, potential air quality 
impacts, and noise. 

Final EISs 

ERP No. F-COE-E32073-FL 
Canaveral Harbor Navigation 
Improvements, Implementation, Brevard 
County, FL. 

Summary 

EPA raised concerns regarding the 
timing of additional sediment chemical 
evaluations to ensure the suitability of 
sediments for ocean disposal. 

ERP No. F-FHW-E40721-NC, 

Northern Wake Expressway, 
Construction, NC-55 Neai* Morrisville to 
US 64 Near Knightdale, Funding and 404 
Permit, Wake and Durham Counties, 

NC. 

Summary 

EPA continues to have concerns over 
project impacts to wetlands. EPA has 
identified high quality wetlands that 
must be avoided to reduce project 
impacts. 

ERP No. F1-AFS-L65099-ID, Cuddy 
Mountain Roadless Area, Grade/Dukes 
Timber Sale and Road Construction, 
Payette National Forest Land and 
Resource Management Plan, 
Implementation, Washington and Adam 
Counties, ID. 

Summary 

Review of the final EIS has been 
completed and the project found to be 
satisfactory. No formal letter was sent 
to the agency. 


Dated: December 18,1990. 

Anne Norton Miller, 

Director ; FALD, Office of Federal Activities. 
|FR Doc. 90-29938 Filed 12-20-90: 8:45 ami 
BILLING CODE 6560-S0-M 


[ER-FRL-3872-2J 

Environmental Impact Statements; 

Availability 

Responsible Agency: Office of Federal 

Activities, General Information (202) 

382-5073 or (202) 382-5075. 

Availability of Environmental Impact 

Statements Filed December 10,1990 

Through December 14,1990 Pursuant to 

40 CFR 1506.9. 

EIS No. 900452, Final EIS. FHW, CO. I- 
25/49th Avenue Interchange Closure, 
1-25 to 58th Avenue Interchange 
Improvement, Funding, Denver and 
Adams Counties. CO. Due: January 22, 
1991, Contact: Dave Nelson (303) 969- 
6733. 

EIS No. 900453, Draft Supple. COE, AK, 
Kodiak Harbor Additional Moorage 
Construction, Implementation, Kodiak 
Island, AK, Due: January 28,1991, 
Contact: John Bums (907) 753-2641. 
This Notice of Availability should 
have appeared in the 12-14-90 Federal 
Register. The official NEPA comment 
period started on 12-14-90. 

EIS No. 900454, Draft EIS. FHW, WI. 
WI-TH 67 Oconomowoc Bypass 
Corridor Improvement and Relocation, 
Summit Avenue Existing WI-TH 67 
near Lang Road, Funding and section 
404 Permit, City of Oconomowoc, 
Waukesha County, WI, Due: February 
04,1991, Contact: Robert W. Cooper 
(608) 264-5940. 

EIS No. 900455, Revised Draft EIS, SCS, 
IN, Muddy Fork of Silver Creek 
Watershed Protection Plan, Flood 
Damage Installation Alternatives, 
Section 404 Permit, Clark, Floyd and 
Washington Counties, IN, Due: 
February 11,1991, Contact: Robert 
Eddleman (317) 290-3220. 

EIS No. 900456, Draft EIS, IBR, CA, 

Santa Rosa Subregional Long-Term 
Wastewater Treatment and Disposal 
Systems, Construction, Funding and 
Section 404 Permit, Sononma County, 
CA, Due: February 11,1991, Contact: 
Wayne Goldberg (415) 524-5295. 

EIS No. 900457, Final EIS. AFS, ID. 
Mallard Creek Timber Sale and Road 
Construction, Implementation, Nez 
Perce National Forest, Red River 
Ranger District. Idaho County, ID, 

Due: February 04,1991, Contact: Larry 
Lunde (208) 842-2255. 

EIS No. 900458, Draft EIS. AFS, WY, 
Teton Village Federal Tract Diamond 


L Ranch Land Exchange, Special Use 
Permits, Bridger-Teton National 
Forest, Teton County, WY, Due: 
February 22,1991, Contact: Pete 
Mourtsen (307) 733-4755. 

EIS No. 900459, Final EIS. AFS, ID. Cove 
Area Timber Sales and Road 
Construction, Implementation. Nez 
Perce National Forest, Idaho County, 
ID, Due: February 04,1991, Contact: 
Larry Lunde (208) 842-2255. 

EIS No. 900460, Final EIS, BPA, WA, 
ADOPTION—Cowlitz Falls 
Hydroelectric Project No. 2833, Power 
Acquisition and section 404 Permit, 
Lewis County, WA, Due: January 22, 
1991, Contact: Charles Alton (503) 
230-5878. 

The US Department of Energy has 
Adopted the Federal Energy Regulatory 
Commissions’ FEIS filed with the 
Environmental Protection Agency on 4- 
29-83. 

EIS No. 900461, Final EIS, DOE, SC. 
Savannah River Site, Continued 
Operation of K-, L-, and P-Reactors, 
Implementation, Aiken County. SC, 
Due: January 22,1991, Contact: 
Stephen R. Wright (803) 725-3957. 

EIS No. 900462, Draft EIS, COE, CA, 
Sunrise Douglas Residential 
Development Project. General Plan 
Amendment and Rezoning Approval, 
Section 404 Permit, Sacramento 
County, CO, Due: February 20,1991, 
Contact: Larry Vinzant (916) 551-2261. 

Amended Notices 

EIS No. 900385, Draft EIS, AFS, ID, 
Swamp Ridge Timber Sales and Road 
Construction, Portions of Swamp. 
Shell, Sugar, Pollock, and Lake Creek 
Drainages, Implementation, 
Clearwater National Forest, North 
Fork Ranger District, Clearwater 
County. ID, Due: January 17,1991. 
Contact: Arthur S. Bourassa (208) 476- 
3775. Published FR 12-07-90—Review 
period extended. 

EIS No. 900442, Draft EIS, GSA, VA, U.S. 
Navy Systems Commands 
Consolidation, Office Complex 
Construction and Rehabilitation at 
Seven Sites in either City of 
Alexandria or Arlington County, VA, 
Due: February 07.1991, Contact: 
Thomas Sherman (202) 706-5891. 
Published FR 12-07-90—Review 
period extended. 

Dated: December 16 1990. 

Anne Norton Miller, 

Director. FALD. Office of Federal Activities. 
[FR Doc. 90-29937 Filed 12-20-90; 8:45 am) 
BILLING CODE 6560-5O-M 
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(ER-FRL-3870-8) 

Proposed 180 MW Coal-Fired 
Cogeneration Facility In Bucksport, 

ME; Intent To Prepare an 
Environmental Impact Statement 

agency: U.S. Environmental Protection 
Agency. (EPA). Region I. 
action: Notice of intent to prepare an 
Environmental Impact Statement (EIS) 
in relation to AES Harriman Cove’s 
NPDES permit application for a 180 MW 
New Source Coal-Fired Cogeneration 
Facility in Bucksport, ME._ 

purpose: In accordance with EPA 
procedures on the implementation of the 
National Environmental Policy Act 
(NEPA), 40 CFR part 6. subpart F, the 
EPA will prepare an EIS for the 
proposed cogeneration facility. This 
Notice of Intent is issued pursuant to 40 
CFR 6.150(a)(1). 

FOR FURTHER INFORMATION OR TO BE 
PLACED ON THE PROJECT MAILING UST 
contact: Ann Rodney, U.S. EPA 

Region I, JFK Federal Building WQE, 
Boston, MA 02203, Telephone: 
(Commercial) (617) 565-4424 or (FTS) 
835-4424. 

SUMMARY AND NEED FOR ACTION: AES 

Harriman Cove has proposed to build a 
coal-fired cogeneration facility in 
Bucksport, ME which would discharge 
heated cooling water into the Penobscot 
River. The plant would generate 180 
megawatts of electricity for sale to New 
England utilities and steam for sale to 
Champion International’s Bucksport 
Paper Mill. 

This facility would require an EPA 
wastewater discharge permit under the 
National Pollutant Discharge 
Elimination System (NPDES). In 
addition, the discharge is subject to the 
New Source NPDES permit regulations 
in 40 CFR 112.29 and thus is subject to 
environmental review in accordance 
with NEPA regulations in 40 CFR 6.600 
through 6.607. These regulations require 
EPA to prepare an EIS for a major 
federal action (i.e.. issuance of an 
NPDES permit) if significant direct, 
indirect, and cumulative environmental 
impacts^ould result from construction 
and operation of the proposed facility. 

Significant Issues and Alternatives 

* The EIS will examine the range of 
siting options considered by AES and 
their rationale for selecting the 
Harriman Cove site. 

* Alternative fuels, generation, 
cooling and control technologies, and 
water supplies will be evaluated along 
with the no-action alternative. 

* The affected environment and the 
environmental consequences of this 


project will be examined with studies 
focusing on air quality, water quality, 
ecosystem, and noise impacts. 

• If the EIS recommends that the 
NPDES permit be granted, migration 
measures will be proposed to deal with 
all significant adverse impacts. 

Scoping 

EPA Region I will hold a public 
scoping meeting on January 8.1991 at 
7:30 p.m. in the Bucksport Junior High 
School gymnasium. The purpose of the 
meeting will be to ascertain public 
views on the issues that should be 
addressed in the EIS. 

A preliminary scope of work for the 
EIS will be available at that meeting for 
public review and EPA will be accepting 
written comments for 15 days after the 
meeting on both the proposed scope of 
work and any other issues that should 
be considered in the EIS. 

Responsible Official 
Julie Belaga. Regional Administrator. 
Dated: December 18,1990. 

Richard E. Sanderson. 

Office of Federal Activities. 

[FR Doc. 90-29939 Filed 12-20-90: 8:45 am] 

BILLING CODE 6560-SO-M 


IOPTS-59289A; FRL-3844-6] 

Office of Pesticides and Toxic 
Substances; Certain Chemicals 
Approval of a Test Marketing 
Exemption 

agency: Environmental Protection 
Agency (EPA). 

action: Notice._ 

summary: This notice announces EPA’s 
approval of an application for a test 
marketing exemption (TME) under 
section 5(h)(1) of the Toxic Substances 
Control Act (TSCA) and 40 CFR 720.38. 
EPA has designated this application as 
TME-91-1. This TME substance is 
identical to TME-90-3 and was 
submitted by the same company. TME- 
90—3 was received by EPA on January 
20.1990. EPA approved TME-90-3 on 
April 12.1990. The approval notice was 
published in the Federal Register of 
April 24.1990 (55 FR 17304). The TME 
period for TME-90-3 expired before the 
Company was able to test market their 
substance. TME-91-1 differs from TME- 
90-3 only in the duration of the test 
market period. All other conditions 
remain the same. Therefore, EPA's risk 
determination has not changed since its 
approval of TME-90-3. The test 
marketing conditions are described 
below. 

effective date: December 11.1990. 


FOR FURTHER INFORMATION CONTACT: 

Rick Keigwin, New Chemicals Branch. 
Chemical Control Division (TS-794). 
Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-611. 401 M St. SW.. Washington. DC 
20460. (202) 382-2440. 

SUPPLEMENTARY INFORMATION: Section 

5(h)(1) of TSCA authorizes EPA to 
exempt persons from premanufacture 
notification (PMN) requirements and 
permit them to manufacture or import 
new chemical substances for test 
marketing purposes if the Agency finds 
that the manufacture, processing, 
distribution in commerce, use, and 
disposal of the substances for test 
marketing purposes will not present an 
unreasonable risk of injury to health or 
the environment. EPA may impose 
restrictions on test marketing activities 
and may modify or revoke a test 
marketing exemption upon receipt of 
new information which casts significant 
doubt on its finding that the test 
marketing activity will not present an 
unreasonable risk of injury. 

EPA hereby approves TME-91-1. EPA 
has determined that test marketing of 
the new chemical substance described 
below, under the conditions set out in 
the TME application, and for the time 
period and restrictions specified below, 
will not present an unreasonable risk of 
injury to health or the environment. 
Production volume, use, and the number 
of customers must not exceed that 
specified in the application. All other 
conditionsand restrictions described in 
the application and in this notice must 
be met. 

The following additional restrictions 
apply to TME-91-1. 

1. A bill of lading accompanying each 
shipment must state that the use of the 
substance is restricted to that approved 
in the TME. 

2. During manufacturing, processing, 
and use of the substance at any site 
controlled by the Company, any person 
under the control of the Company, 
including employees and contractors, 
who may be exposed to the substance 
dermally or by inhalation shall use: 

a. Gloves determined by the Company 
to be impervious to the substance under 
the conditions of exposure, including the 
duration of exposure. The Company 
shall make this determination either by 
testing the gloves under the conditions 
of exposure or by evaluating the 
specifications provided by the 
manufacturer of the gloves. Testing or 
evaluation of specifications shall 
include consideration of permeability, 
penetration, and potential chemical and 
mechanical degradation by the 
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substance and associated chemical 
substances; 

b. Chemical safety goggles or 
equivalent eye protection; and 

c. National Institute of Occupational 
Safety and Health (NIOSH)-approved 
category 19C respirator. 

3. The Company must affix a label to 
each container of the substance or 
formulations containing the substance. 
The label shall include, at a minimum, 
the following statement: 

WARNING: Contact with sRin may be 
harmful Chemical* similar in structure to the 
TMEsubstance have been found to cause 
lung toxicity, pulmonary sensitization, 
irritation to membranes* and oncogenicity. To 
protect yourself, you must wear impervious 
gloves, chemical goggles, and a NTOSFf- 
approved 19C respirator. 

4. The Company must obtain or 
develop a Material Safety Data Sheet 
(MSDS) for the TME substance. 

a. The MSDS shall contain, at a 
minimum, the same warning statement 
required to be on the label. 

b. The Company must ensure that 
persons receiving the PMN substance 
from the Company are provided an 
appropriate MSDS with their initial 
shipment and with the first shipment 
after an MSDS* is revised. The Company 
may either provide the MSDS with the 
shipped : containers or send it to the 
person prior to or at the time of 
shipment. 

c. The Company must obtain a copy of 
the MSDS in its workplace and must 
ensure that it is readily accessible 
during each work shift to employees 
when they are in their work areas. 

5. The applicant shall maintain the 
following records until 5 years after the 
date they are created, and shall make 
them available for inspection or copying 
in accordance with section 11 of TSCA: 

a. Records of the quantity of the TME 
substance produced and the date of 
manufacture. 

b. Records of dates of the shipments 
to each customer and the quantities 
supplied in each shipment. 

c. Copies of the labels affixed'to 
containers of the substance or 
formulations containing*the substance. 

d. Copies of the bill of lading that 
accompanies each shipment of the 
substance. 

e. Copies of any determination under 
paragraph 2.a. above that the protective 
gloves used by the Company are 
impervious to the substance. 

TME-91-1 

Date of Receipt November 18,1990. 

Notice of Receipt December 7. 1990 
(55 FR 50588). 

Applicant Confidential. 

Chemical: (G) Isocyanate Pre- 
Polymer. 


Use: (G) Curing agent additive for 
surface coating. 

Production Volume: Confidential. 

Number of Customers: Confidential. 

Test Marketing Period: 9 months, 
commencing on first day of commercial 
manufacture. 

Risk Assessment: EPA identified 
concerns for lung toxicity, pulmonary 
sensitization, irritation to membranes, 
and oncogenicity based on toxicity data 
on other isocyanates. However, during 
manufacturing, processing, and U 90 , 
exposure toworkers will be prevented 
by the use of category 19C respirators, 
protective gloves, and goggles. 

Therefore, the test market activities will 
not present an unreasonable risk of 
injury to health. EPA identified no- 
signifTcanf environmental concerns for 
the test market substance. Therefore, the 
test market activities will not present an 
unreasonable risk of injury to the 
environment. 

The Agency reserves the right to 
rescind approval or modify the 
conditions and restrictions of an 
exemption should any new information 
that comes to its attention cast 
significant doubt on its finding that the 
test marketing activities w*li not present 
any unreasonable risk of injury to health 
or the environment. 

Dated: December 11,1990. 

John W. iVfelane, 

Director. Chemical Control. Division, Office of 
Toxic Substances. 

ini Doc. 90-29924 Filed 12-20-90; 8:45 am) 

BILLING CODE 8S£0-50-F 


LFRL-3872-11 

1990, Indian Set-Aside Priority List for 
Sewage Treatment Works 

agency: Environmental Protection 
Agency. 

action: Public Notification, of the 1990 
Indian Set-Aside Priority List for 
Sewage Treatment Works. 

summary: In October 1990. the 
Environmental Protection Agency (EPA) 
adopted the 1990 Indian Set-Aside 
Priority List that identifies projects 
within the funding range that may 
receive a grant from EPA's Indian Set- 
Aside Grant Program for wastewater 
treatment facilities. The priority list 
ranks the projects based primarily on 
water quality and public health criteria 
as described in the Indian Set-Aside 
Program guidelines distributed on May 
18,1989 to all eligible Tribes and 
villages. Identification as a project in the 
funding range does not guarantee that 
the Tribe wilL receive a grant Certain 


program requirements and grant 
conditions will apply. If Tribes or 
Villages are unable to negotiate a 
project grant or proceed in accordance 
with their grant conditions fn a timely 
manner. EPA may release the funds for 
award to projects further dawn on the 
1990 Priority List, No further funding is 
authorized for this program. Other 
sources of funding, such as the Indian 
Health Service (IMS) and the Farmers 
Home Administration may be available. 
In addition. Indian Tribes and Alaska 
Native Villages (ANVs) are eligible to* 
receive State Revolving Fund loans 
under title VI of the Clean Water Act 
(CWA), For further information* contact 
Chris Powers (202 382-7366), Office of 
Municipal Pollution ControL (WHr-546). 
401 M Street, SW., Washington, DC 
20460. 

Background 

This grant program is authorized by 
section 518(c) of the CWA to help pay 
for planning, design, and building of 
wastewater treatment systems to serve 
Indian Tribes. In 1988, the CWA was 
fiirther amended to make ANVs and 
Tribes in Oklahoma on former 
reservations eligible to receive grants. 
The EPA conducted an assessment that 
identified over $270 million in 
wastewater treatment needs for Indian 
Tribes and ANVs. 

The CWA authorizes program funding 
via a x h percent set-aside from the 
Construction Grants Program 
appropriations for fiscal year 1987-191)0. 
The 1987-1990 appropriations (which are 
available until expended) total 
approximately $27 million. 

During two funding cycles in T989 and 
1990, EPA received approximately 194 
requests, totalKhg $120 million, for 
funding wastewater treatment systems 
to serve Indian Tribes and ANVs. These 
requests were evaluated'and ranked by 
both EPA Regional Offices and 
Headquarters, with IHS input, based 
mainly oa water quality and public, 
health factors. The 1989 Indian Set- 
Aside Priority List identified 26 projects 
totalling approximately $18 million. In 
October 1990, the second funding cycle 
resulted in: an updated priority list that 
identifiedeigtit additional projects 
totalling $4.8 million; In addition, five 
pilot projects were previously funded. 
Overall. 39 projects were identified to 
receive funding, accounting for all $27 
million appropriated. 

Robert H. Way land Hi, 

Acting, Assistant Administrator for Water 
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1990 Indian Set-Aside Priority List For Sewage Treatment Works 


Rank 

Tribe Name 

Region 

Score 

Project cost 

Cumulative 

cost 

1_ 


7 

104 

$534,500 

$534,500 


9 

104 

416.000 

950.500 

3- 

1 Onuou v UUMdm—on licuvyg ........... 

10 

103 

500.000 

1,450.500 

..... . ..* 

9 

103 

759.500 

2.210.000 

4 —.. 


2 

103 

522.500 

2,732.500 

5 - 

6 - 


10 

103 

600.000 

3.332.500 

4.190.500 


5 

102.5 

858.000 

7.....—. 

8_ 

Kasigluk...-...—-----— 

10 

102 

600.000 

4.790.500 


Funding Line 


9 - 

10 _ 

11_ 

12- 

13 _ 

14 _ 

15 - 

16 . 

17 _ 

18 _ 

19 _ 

20 - 

21- 

22_ 

23 - 

24 .. 

25 . 

26..- 

27 _ 

28 . . 

29 - 

30 . 

31 _ 

32.. — 

33.- 

34_ 

35.- 

36 _ 

37 . 

38 _ 

39 _ 

40 _ 

41 _ 

42.. — 

43 _ 

44 _ 

45 . . 

46.. _ 

47_ 

48.. .... 

49 . ~ 

50 . 

51 _ 

52 . 

53._ 

54. 

55.. .... 

56.. .... 

57 . 

58 . 

- 59. 

60. 

61. 

62_ 

63 _ 

64 - 

65 . 

66 _ 

67 . 

68 . 


White Mountain.... 

Makah.. 

Nulato.. 

Atmautluak- 

Havasupai—I- 

Upper Kalskag.. 


Good news Bay.. 
Crooked Creek.. 


Hopi—Cultural Center... 

Nightmute--- 

Oneida____ 

Tuntutuliak.— 

Kipnuk # -- 

Kokhanok-- 


Stillaguamish.. 
Navajo—Shiprock. 


Prairie Island- 

Pueblo of Pojoaqoe.... 

Kwethluk... 

Oscarville ...«... 


Stony River___ 

Noorvik.......... 

Cherokee Nation of Oklahoma.. 

Northern Ute—Ft Duchesne- 


Tohono O'Odham—Scattered Projects... 
Aiakanuk--- 


Warm Springs--- 

Muckleshoot...... 

Passamaquoddy—Pleasant Point.. 
Tuluksak-- 


Eek.-.. 

Keweenaw Bay.. 

Kiana.. 

Kwigillngok- 

St Michael_ 

Tyonek.. 


Navajo—Navajo. 

Fond Du Lac- 

Mekoryuk... 

Big Valley Indian Rancheria.. 

Fort McDowell Mohave Apache.. 


St Regis Mohawks—St Regis Rd.. 
Tohono O’Odham—Queens Well... 

Hopi—Lower Moencopi.—. 

Pyramid Lake Pauite- 

Colorado River Tribes-.—. 

Seminole—Big Cypress—. 

Akiachak...-... 

Savoonga.. 


Navajo Nation of NM—Torreon. 

Northern Cheyenne—Lame Deer. 

Quinault—Taholah- 

Winnebago... 

Shoshone—Bannock-... 

Bay Mills Community.. 

Osage Tribe of Oklahoma...__ 

Quechan Tribe.. 

Quinhagak-- 

Brevig Mission - 


Elk Valley Rancheria. 
Grand Ronde- 


10 

102 

750.000 

5.540.500 

10 

102 

2.130.000 

7.670.500 

10 

101.5 

1.610.000 

9,280.500 

10 

101 

1.125.000 

10,405.500 

9 

101 

265.200 

10.670.700 

10 

100.6 

800.000 

11,470.700 

10 

100.5 

300.000 

11,770,700 

10 

100 

600.000 

12,370.700 

9 

100 

417,600 

12.788.300 

10 

100 

600,000 

13.388.300 

5 

100 

1,501.000 

14,889.300 

10 

100 

600.000 

15.489.300 

10 

99 

502.800 


10 

99 

1,040.000 

16.529.300 

10 

98.4 

461.000 

16.990.300 

6 

98 

1,193.000 

18.183.300 

5 

98 

586.000 

18.769.300 

6 

98 

1.253.000 

20.022,300 

10 

96.5 

92.500 

20,114,800 

10 

96 

218.000 

20.332.800 

10 

96 

450.000 

20.782.800 

10 

95.6 

700.000 

21.482.800 

6 

94 

1.200.000 

22.682.800 

8 

94 

1,303.500 

23.986.300 

9 

94 

591.000 

24.577.300 

10 

93 

1.000.000 

25.577,300 

10 

93 

500.000 

26.077,300 

10 

91 

2.100.000 

28.177.300 

1 

91 

2.212.000 

30.389.300 

10 

91 

600.000 

30,989,300 

10 

89.5 

600,000 

31.589.300 

5 

69 

1.554.850 

33.144.150 

10 

88 

883.000 

34.027.150 

10 

87 

600.000 

34,627.150 

10 

86 

500.000 

35.127.150 

10 

86 

598.000 

35.725.150 

6 

85 

885.000 

36.610,150 

5 

84.5 

635,000 

37,245.150 

10 

84 

250.000 

37.495.150 

9 

63 

221.495 

37,716.645 

9 

83 

2.000.000 

39.716.645 

2 

83 

4.094.400 

43.811.045 

9 

83 

376.000 

44,187.045 

9 

82 

398.400 

44.585.445 

9 

82 

797.500 

45.382.945 

9 

81 

84.565 

45.467.510 

4 

81 

1.600.000 

47.067.510 

10 

80.8 

1,000.000 

48.067.510 

10 

80.5 

650.000 

48.717.510 

6 

80 

342.800 

49.060.310 

6 

80 

244.000 

49.304.310 

10 

80 

700.000 

50.004.310 

5 

80 

1.050.000 

51.054.310 

10 

79.3 

129.000 

51,183,310 

5 

79 

1,170.000 

52.353.310 

6 

79 

250.000 

52.603.310 

9 

79 

289.400 

52,892.710 

10 

79 

264.500 

53.157,210 

10 

78.3 

700,000 

53,857.210 

9 

78 

69.000 

53.926.210 

10 

78 

498.775 

54.424.985 
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1990 Indian Set-Asjde Priority List For Sewage Treatment Works— Continued 


Rank 

Tribe Name 


Ouinautt—Queets. 

71. 

Sac & Fox Tribes of Oklahoma.... 

72.. 

Hopi—Kykotsmovi I.... .._ 

73. 

Klukwan. 

74,_ 

Salish/Kootfcnai—Turtle Lake. 


Kivalina. 


Hopi—Kykotsmcvi It......... 

77_ 

Hopi—Old Oraibi.. 

78. 

While Mountain Apache—McNary. 

79. 


80.. 

Hopi—Polacca 1........ 

81. 

Hopi—Septic Program. 

82. 

Seneca Nation—living WWTP.„. . .. 

83_ 

White Mountain Apache—N. CJbecue......„. 

84 _ 

White Mountain Apache—S.W. Cibecue. 


Bod Lake Band of Chippewa Indians... 

86.—. 

Northern. Ute—Randtett... . 

87. 

Cherokee. 

88_ 

Mlccosukee.. 

RIJ , 

Ambler.. . 

90. 

Red Lake Band—E Chippewa Indiana. 

91. 

Muscogee (Creek) Nation of Oklahoma....... 


Northern Ute—Whiterocks... 

93. 

Crowe Creek Sioux........ 

94. 

Rosebud Sioux—Parmalee. 

9S_ 

San Carlos Apache—Lower Peridot..... 

96. 

Tulalip.... ... 

97. 

Skokomtsh. 

aa_. 

Northern Ute—Yellowstone_ ___ . . _ .... .... 

99. 

Seneca Nation. 

100. 

Cotvilte... 

lot _ 

Leech Lake Reservation..... 

102—. 

Navajo NTN—Manuelito Chapter House. 

103...- 

PerryviHe.......... .....___„. • 

104,- 

Hoo*—Polacca It.. ...... , 

105._ 

Hopi—Second Mesa. 

106_ 

Wh. Mountain Apache—Cibecue Rodeo. 

107. 

Chemehuevi...„........... 

106. 

Chickasaw Nabort of Oklahoma. 

109. 

Holy Cioa*.„..... 

119_ 

Big Pine Bandof Paiute. 

1 n _ 

Kaltag....... 

112._ 

Hopf—Mtshongnovi. 

113._ 

Mescaleio Apache. 

1 M^. 

Poeblo De- Acoma—Acomrto North _____________ 

116.. 

AHakake!...... 

116... 

Northern Arapaho. 

117- 

Southern UTE. 

1 16;. 

Santo Domingo Tribe of New Mexico. 

im. . 

Rosebud Sioux........„... 

120... 

Turtle Mountain Chippewa*.... ............. 

121_ 

Deering... 

122.. 

Rosebud Sou*—St Francis. ..... 

123. 

Tohono O'Odham—Santa Rosa Village. 

124... 

White Mountain Apache—Rats . I. ...... . 

125.. 

White Mountain Apache—Sewer Ext-. 

126. 

Tohono O’Odham—Pisinerno .....- - -_______ 

127_ 

Yakima.. 

128. 

Rosebud Sioux—Spring Creek.....„. 

129. 

Gila River—Sacaton. 

130_ 

Hopi—Polacca US... 

131_ 

San Carlos Apache—Septic Tanks. ......' 

132._ 

Conf. Saliah & Kootenai—Woodkcock. 

133_ 

Koyukufc...._... 

134- 

Gila River—Septic Program... 

136. 

Sault Ste. Marie Tribe of Chippewa Ind. 

136—... 

Coeur D’Alene—Plummer-. 

137_ 

Si&seton—Wahpeton Sioux. 

138- 

Gila River—Biackwater Community. 

138._ 

Tohono O’Odham—Chuichuw. 

140.— 

San Carlos apache—Bayfae. 

144-*_... 

Cocopah Indian Tribe.... 

142. 

Duck Valley Owyhee.—.-. 

143. 

Kotzebue.-... 

144. 

Standing Rock Sioux. 

145_ 


146. 

Hoopa Valley. 

147 . 

Navajo—Coconino......-... 

148 . 

Yank tun Sioux........„ 


No. 


ion 

i. 

Score 

Project cost 

Cumulative 

cost 

10 

77 

600.000 

55,024.985 

6 

76 

51, W 

55.076,102 

9 

76 

362,700 

55.438,802 

10 

75.5 

564.000 

56,002.802 

8 

75 

428.790 

56.429.592 

10 

74 

800.000 

57,229.592 

9 

73 

513.50Q 

57.743.092 

9 

73 

709,800 

58.452.892 

9 

73 

267,000 

58719.892 

8 

73 

284.471 

59.004.363 

9 

72 

599,000 

59.603.363 

9 

72 

195,000 

59.798.363 

2 

72 

310,000 

60.108.363 

9 

72 

171,000 

60.279.363 

9 

72 

372.000 

60.651.363 

5 

71.5 

469.800 

81.121.163 

8 

71 

196.811 

61.317.974 

4 

70 

1,600,000 

62,917374 

4 

70 

1,600,000 

64.517,974 

10 

69 

329,000 

64.846.974 

5 

685 

406,800 

65.253,774 

6 

6a 

136.000 

65.389,774 

8 

68 

293,900 

65.683374 

8 

67 

300,000 

65.983374 

8 

67 

115,000 

66,098,674 

a 

67 

107.000 

66,205.674 

to 

67 

2.317.000 

66.522.674 

10 

66.8 

1.200,000 

69.722374 

8 

66 

125.400 

69.848374 

2 

66 

509.280' 

70.357354 

10 

65 

250.000 

70.607.354 

5 

65 

300,000 

70.S07.354 

6 

65 

129.800 

71.037.154 

10 

65 

725.000 

71.762.154 

9 

62 

880,300 

72.642.454 

9 

62 

257,700 

72.900.154 

9 

62 

171,000 

73,071.154 

9 

61 

64,464 

73.135.618 

6 

61 

750.000 

73,885.618 

10 

61 

450,000 

74.335.618 

9 

60 

767.300 

75,102.918 

10 

60 

588,000 

75.690.918 

9 

59 

305*200 

75.996.118 

6 

59 

422.500 

76,418.618 

6 

58 

1.556.341 

77.974.959 

10 

56.5 

750.000 

76.724.959 

8 

56 

534.400 

79.259,359 

8 

53 

563.129 

79,822.488 

6 

52 

1.500,000 

81,322.488 

8 

51 

650,000 

81,972,488 

8 

51 

403.600 

82,376.088 

10 

50.7 

150,000 

82,526.088 

8 

50 

400,000 

62.926.088 

9 

50 

260,000 

83,186.088 

9 

50 

814,000 

04 000.068 

9 

50 

61.000 

84.061.068 

9 

49 

379,000 

84.440.088 

10 

47 

72300 

84,512.588 

8 

46 

100.000 

84.612.588 

9 

45 

100.000 

84.712.588 

9 

45 

629.100 

85.341.688 

9 

45 

78,782 

85.420.470- 

8 

43 

325,000 

85.745.470- 

10 

43 

450,000 

86.195.470 

9 

42 

58.650 

86.254.120 

5 

42 

52.470 

86.306,590 

10 

41 

24.000 

86.330,590 

8 

41 

160,000 

86,490.590. 

9 

40 

473.280 

86,963.8/0 

9 

40 

1,880,000 

88.843.873 

9 

39 

371.280 

89.215,150 

9 

33 

561,764 

89.776.91* 

9 

32 

667.000 

90.443.914 

10 

31 8 

2,550.000 

92.993,914 

8 

31 

283.465 

93.277.379 

10 

29 

75.000 

93.352.379 

9 

28 

1,600.000 

94.952.379 

9 

27 

525,300 

95.477,679 

8 

27 

478.800 ! 

95,956,479 
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1990 iNDfAN Set-Aside Priority List For? S v/age Treatment Works— -Continued 


Rank 

Tribe Name 

Region 

No. 

Score 

Project cost 

Cumulative 

cost 



9 

25 

137.244 

96.093.723 

150 . 

151 - 

152 . 

153 - 

4C A 


10 

>8 

24.5 

24 

700,000 

308.000 

96.793.723 

97.101.723 

Hop*—Bacavi...~...-.-.-.——. 

N avajo—Coconino-----.. 

9 

9 

9 

23 

29 

23 

75,600 

92400 

155,000 

97.177,323 

97.269.723 

97.424.723 

104.......4 

155_ 

t cc 


9 

22 

960,500 

97.785.223 

Santa Rosa Rancberia................. 

9 

20 

379.830 

96,165,053 

130.. 

157 __ 

158 _ 

159 _ 

ISO-- 

161__ 

162. 

icq 

Washoe ........ 

9 

20 

397,000 

98:562.053 

Fort Bidwtlt ....-.......... 

Whita Mountain Anarbfi Rki Rmd(1 . ....——............. 

9 

9 

19 

19 

29,000 

60.000 

98.591,053 

98.651.053 


10 

18 

49,000 

98.700 053 

KlaL/mrv—"T: iha r^itv ....... 

V 

16 

555.000 

99,255.053 

lYdVdJCr - 1 UUtt L/lfcJ .. . 

10 

16 

40,000 

99.295,053 


9 

14 

421,000 

99.716,053 

164_ 

ice 


9 

12 

500 000 

100,216.053 

rhirtacau; Mafirtn rtf OUkahnma Ml .......... 

8 

6 

750,000 

100 966,053 

109......... 

166_ 

167.. 

PhirkAciiu/ Natirtn Ok'^h/un 1 (?) ____ ,,,,, ,,,, r — iri nT — -1 - 

6 

6 

1,000,000 

101.966,053 

LllfwrvabaW IXaULni U» UMaiUlliLi ...... 

10 


331,000 

102.297,053 







• Received funding'from other sources. 


[FR Doc. 90-29925 Filed 12-20-90; 8:45 am] 
BILLING CODE 6580-50-M 


FEDERAL FINANCIAL INSTITUTIONS 
EXAMINATION COUNCIL 

Availability of Agencies, Requirements 
For Automated Submission of Data 

AGENCY: Federal Financial Institutions 
Examination Council. 

action: Notice. 

summary: Financial institutions subject 
to the Horae Mortgage Disclosure Act 
and Regulation C are required annually 
to report data concerning their home 
mortgage and home improvement 
lending to their supervisor agencies. 
With the data submitted, the Federal 
Financial Institutions Examination 
Council (FFIEC) prepares disclosure 
statements for each institution and 
aggregate reports for each metropolitan 
statistical area. The supervisory 
agencies have issued specifications for 
submitting data in electronic form for 
those institutions choosing to do so. The 
specifications are available upon 
request to the appropriate agency. 

FOR FURTHER INFORMATION CONTACT: 

The person or office shown below at the 
agency with supervisory authority over 
the reporting institution: 

Department of Housing and Urban 
Development 

Dr. William F. Shaw, Director, 
Information Systems Division, U.S. 
Department of Housing and Urban 


Development, 451 7th Street,'SW„ 
Washington, DC 20410, 202-708-2190. 

Federal Deposit Insurance Corporation 

The Consumer Affairs Division of the 
regional office with jurisdiction over the 
state in which the institution is located. 

Atlanta Regional Office (AL. FL, GA, NC, SC. 

VA, WV) 404-525-0308 
Boston Regional Office (CT, ME, MA, NH, RI, 
VT) 617-449-9080 

Chicago Regional Office (1L, IN. Ml, OH. Wl) 
312-207-0210 

Dallas Regional Office (CO, NM. OK, TX) 
214-220-3342 

Kansas City Regional Office (IA. KS, MN, 

MO. NE. ND. SD) 818-234-8000 
Memphis Regional Office (AR. KY. LA. MS, 
TN) 901-885-1603 

New York Regional Office (DE, DC. MD, NJ, 
PA. PR. VI) 212-704-1200 
San Francisco Regional Office (AK. AZ. CA. 
GU. HI. ID. MT. NV. OR. UT. WA, WY) 
415-548-0100 

Federal Reserve System 

Geary L. Cunningham, Project Manager, 
Statistical Services Branch. Division 
Of Information Resources 
Management, Board of Governors of 
the Federal Reserve System. 
Washington, DC 20551, 202-452-3545. 

National Credit Union Administration 

Margaret Goodall, Office of 
Examination and Insurance, National 
Credit Union Administration, 1776 G 
Street, NW., Washington, DC 20456, 
202-682-9640. 

Office of the Comptroller of the 
Currency 

Aida M. Plaza, National.Bank Examiner, 
Compliance Management Department, 


Office of the Comptroller of the 
Currency, Washington, DC 20219, 202- 
287-4265. 

Office of Thrift Supervision 

Marsha Taylor, Chief, Agency Systems 
Section, Information Resources 
Management, Office of Thrift 
Supervision, 1776 G Street, NW.. 
Washington. DC 20552, 202-906-7369. 
SUPPLEMENTARY INFORMATION: 
Regulation C (12 CFR part 203). issued 
by the Federal Reserve Board to 
implement the Home Mortgage 
Disclosure Act (HMDA) (12 U.S.C. 2801 
et 6eq.)i requires covered lenders (which 
are most mortgage lenders with offices 
in metropolitan areas) to submit annual 
reports of their residential real estate 
lending activity. The reports cover 
applications Tor, and originations and 
purchases of, home mortgage and home 
improvement loans, and include 
information on the type of loan, location 
of the property, and the race, gender and 
income of the applicant or borrower. In 
addition, the type of purchaser for loans 
sold must be reported and information 
may be included on the reasons for 
denial of loan applications. Certain 
supervisory agencies require additional 
data to be reported. 

Lenders are required to file their 
reports, using the HMDA J LAR format 
set forth in appendix A to Regulation C, 
with the appropriate supervisory agency 
(also specified in appendix A) no later 
than March 1 following the calendar 
year to which the data relate. The 
reports may be in either hard-copy or 
electronic (magnetic tape, for example) 
form. Due to the volume of data that the 
agencies will need to.review and 
process, lenders are urged to submit 
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their reports in electronic form. The 
agencies have adopted technical 
requirements for data submitted in 
electronic form; the requirements govern 
matters such as the acceptable media 
through which to transmit the 
information and the necessary data 
formatting specifications. Although the 
agencies’ electronic submission 
requirements are basically similar in 
that they incorporate the data from the 
HMDA-LAR form, they differ in certain 
respects, reflecting differences in agency 
processing needs and in types of 
institutions reporting. For a copy of the 
document setting forth the specification 
for a particular agency, contact the 
person or office shown above for that 
agency, under “For Further Information 
Contact.” For the supervisory agencies 
for particular types of lenders, refer to 
appendix A to Regulation C. 

Federal Financial Institutions Examination 
Council. December 17.1990. 

Robert J. Lawrence, 

Executive Secretary. 

|FR Doc. 90-29866 Filed 12-20-90: 8:45 am) 

BILUNG CODE 62UMJ1-M 


FEDERAL MARITIME COMMISSION 

Security for the Protection of the 
Public Financial Responsibility To 
Meet Liability Incurred for Death or 
Injury to Passengers or Other Persons 
on Voyages; Issuance of Certificate 
(Casualty) 

Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility to Meet 
Liability Incurred for Death or Injury to 
Passengers or Other Persons on Voyages 
pursuant to the provisions of section 2, 
Public Law 89-777 (46 U.S.C. 817(d)) and 
the Federal Maritime Commission’s 
implementing regulations at 46 CFR part 
540. as amended. 

Costa Cruise Lines N.V., Costa Crociere 
S.P.A., Costa International B.V., 
Milestone N.V. and Independent 
Continental Lines Ldt. 

World Trade Center 
80 S.W. 8th Street 
Miami. FL 33130-3097. 

Vessels: Danae and Daphne. 

Dated: December 18,1990. 

|oseph C. Polking, 

Secretary. 

|FR Doc. 90-29933 Filed 12-20-90: 8:45 am) 

BILLING CODE 6730-01-M 


Security for the Protection of the 
Public Financial Responsibility To 
Meet Liability Incurred For Death or 
Injury to Passengers or Other Persons 
on Voyages; Issuance of Certificate 
(Casualty) 

Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility to Meet 
Liability Incurred for Death or Injury to 
Passengers or Other Persons on Voyages 
pursuant to the provisions of section 2. 
Public Law 89-777 (46 U.S.C. 817(d)) and 
the Federal Maritime Commission’s 
implementing regulations at 46 CFR part 
540, as amended: 

Costa Cruise Lines N.V., Costa Crociere 
S.P.A. and Mediterranean Cruise 
Lines S.P.A. 

World Trade Center 
80 S.W. 8th Street 
Miami, FL 33130-3097. 

Vessel: Costa Marina. 

Dated: December 18,1990. 

Joseph C. Polking, 

Secretary. 

|FR Doc. 90-29934 Filed 12-20-90; 8:45 amj 

BILLING CODE 6730-01-M 


Security for the Protection of the 
Public Financial Responsibility to Meet 
Liability Incurred for Death or Injury to 
Passengers or Other Persons on 
Voyages; Issuance of Certificate 
(Casualty) 

Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility to Meet 
Liability Incurred for Death or Injury to 
Passengers or Other Persons on Voyages 
pursuant to the provisions of section 2, 
Public Law 89-777 (47 U.S.C. 817(d)) and 
the Federal Maritime Commission’s 
implementing regulations at 46 CFR part 
540, as amended: 

Costa Cruise Lines N.V. and Costa 
Crocierce S.P.A., 

W'orld Trade Center, 

80 S.W. 8th Street. 

Miami. FL 33130-3097. 

Vessels: Carla Costa. Costa Riviera, and 
Eugenio Costa. 

Dated: December 18.1990. 

Joseph C. Polking, 

Secretary. 

(FR Doc. 90-29935 Filed 12-20-90: 8:45 am) 

BILLING CODE 6730-01-M 


Security for the Protection of the 
Public Indemnification of Passengers 
for Nonperformance of 
Transportation; Issuance of Certificate 
(Performance) 

Notice is hereby given that the 
following have been issued a Certificate 
of Financial Responsibility for 
Indemnification of Passengers for 
Nonperformance of Transportation 
pursuant to the provisions of section 3, 
Public Law 89-777 (46 U.S.C. 817(e)) and 
the Federal Maritime Commission’s 
implementing regulations at 46 CFR part 
540, as amended: 

Costa Cruise Lines N.V., and Costa 
Crocierce S.P.A., 

World Trade Center, 

80 S.W. 8th Street. 

Miami. FL 33130-3097. 

Vessels: Carla Costa, Costa Marina. 
Costa Riviera. Daphne and Eugenio 
Costa. 

Dated: December 18.1990. 

Joseph C. Polking, 

Secretary. 

[FR Doc. 90-29936 Filed 12-20-90; 8:45 am| 

BILLING CODE 6730-01-M 


GENERAL ACCOUNTING OFFICE 

Federal Accounting Standards 
Advisory Board; Establishment 

agency: General Accounting Office. 
action: Notice. 

summary: In accordance with the 
provisions of the Federal Advisory 
Committee Act (Pub. L. No. 92-463), as 
amended, and the General Services 
Administration rule on Federal Advisory 
Committee Management (41 CFR 101- 
6.10 (1990)), the Secretary of the 
Treasury. Director of the Office of 
Management and Budget, and the 
Comptroller General have determined 
that the establishment of the Federal 
Accounting Standards Advisory Board 
is in the public interest. The Board, as a 
part of the effort under the Joint 
Financial Management Improvement 
Program to improve federal accounting 
and financial reporting, will consider 
and recommend accounting standards 
and principles to the Secretary of the 
Treasury, Director of the Office of 
Management and Budget, and 
Comptroller General. Specifically, the 
Board will make recommendations after 
considering the informational needs of 
the Congress, executive agencies, and 
other users of federal financial 
information. 
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The Board will he composed of nine 
members consisting vof six federal and 
three non-federal members. 

Considerable effort will be made to 
ensure that the Board members will be 
representative of the accounting 
community. One member will come from 
the General Accounting Office, one from 
the Department of the Treasury, one 
from the Office oT Management and 
Budget, one from the Congressional 
Budget Office, one from the defense and 
international agencies, one from the 
civilian agencies and three non-federal 
members from the general financial 
community, the accounting and auditing 
community, and academia. 

Authority: Federal Advisory Committoe 
Act. Pub. L. No. 92-463. Sec. 9. 86 Stat. 77a 
773-774 (197?) (current version at 5 U.S.C. 
app. sec. 9 (1988)): *41 CFR 101-6.1015 (1990). 

Dated: December 17,1990. 

Rcnald S. Young, 

Director ; Accounting & Auditing Standards. 
(FR Doc. 90-29680 Filed 12-20-90: 8:45 am] 

BILLING COD€ 1610-01-N 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of the Secretary 

Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 

On Fridays, the Department of Health 
and Human Services, Office of the 
Secretary publishes a list of information 
collections it has submitted to the Office 
of Management and Budget (OMB) for 
dlearance in compliance with the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). The following are those 
information collections recently 
submitted to OMB. 

1. HHS Acquisition Regulation- 
HHSAR part 315^Contracting by 
Negotiation—0990-0139—subpart 315.4 
prescribes policies and procedures for 
the submission of business proposals for 
most negotiated contracts. The 
information is used to evaluate an 
offeror s proposal. Respondents: State or 
local governments, business or other for- 
profit, non-profit institutions, small 
business; Annual Number of 
Respondents: 10.315; Annual Frequency 
of Response: One time; Average Burden 
per. Response: Two hours; Total Annual 
Burden: .20,630 hours. 

OMB Desk Officer. Allison Herron. 

Copies of the information collection 
packages listed above can be obtained 
by calling the OS Reports Clearance 
Officer on (202) 619-0511. Written 
comments and recommendations for the 
proposed information collection should 


he sent directly to the OMB desk officer 
designated above at the following 
address: ONB Reports Management 
Branch, New Executive Office Building, 
room 3208, Washington. DC 20503. 

Dated: December 13,1990. 

James F. Trickett, 

Deputy Assistant Secretaryr for Management 
and Acquisition. 

[FR Doc. 90-29879 Filed 12-20-90; 8:45 am) 
BILLING CODE 4150-04-* 


Food and Drug Administration 

[ Docket No. 90N-0332] 

Fraud, Material False Statements, 
Bribery, and Illegal Gratuities; 

Proposed Policy 

AGENCY: Food and Drug Administration, 
HHS. 

action: Notice._ 

summary: The Food and Drug 
Administration (FDA) is announcing and 
seeking public comment on a proposed 
policy that describes the regulatory 
approach FDA intends to take regarding 
applicants that seek to subvert the 
agency’s review and approval oTmarket 
applications. The proposed policy also 
outlines corrective actions by which 
applicants may 6eek to restore FDA’s 
confidence in their integrity and permit 
agency approval of their market 
applications. 

dates: Comments by January 22,1991. 
addresses: Submit written comments 
on the proposed policy to the Dockets 
Management Branch (HFA-305), Food 
and Drug Administration, rm. 4-4>2, 5600 
Fishers Lane, Rockville, MD 20857. 
Comments should be identified with the 
docket number found m brackets in the 
heading of this document. Received 
comments will be available for public 
examination in the Dockets 
Management Branch between 9 a.m. end 
4 p.m„ Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 

Mischelle B. Ledet, Division of 
Compliance Policy (HFC-230). Food and 
Drug Administration, 5600 Fishers Lane, 
Rockville. MD 20857, 301-443-1500. 
SUPPLEMENTARY INFORMATION: bl the 
aftermath of fraud and illegal gratuities 
in the generic drugs industry, the agency 
has assessed its regulatory policies 
regarding companies end individuals 
who attempt to subvert the integrity of 
its review processes. This assessment 
involved previously approved 
applications for products in commercial 
distribution as well as pending 
submissions that .may be adversely 
affected 'by the conduct of sponsor 
companies and their employees. The 


agency is proposing a policy to ensure 
that products are not marketed based 
upon fraud or false submissions. The 
policy also outlines corrective actions 
by which manufacturers may seek to 
restore integrity in their business 
operations and permit substantive 
review and approval by the agency of 
their market applications. The agency’s 
actions, and the corrective actions that 
firms will be expected to take, will be 
tailored to the facts and circumstances 
of particular cases. 

As proposed, the policy would apply 
to all segments of the regulated industry, 
including human and veterinary drugs, 
biological products, medical devices, 
and foods. For the most part, the 
proposed policy describes regulatory 
procedures that the agency has already 
implemented. Some aspects, however, 
are new and therefore the agency is 
seeking comments from interested 
parties. 

The elements of the proposed policy 
which are in place include the following: 

1. Seizure, injunction, and .recall as 
remedies for marketed products; 

2. Criminal prosecutions of the 
companies and individuals involved in 
fraud and illegal gratuities; 

3. Withdrawal of approval of 
applications containing false 
submissions; 

4. Refusal to approve applications 
where there is a significant question as 
to the reliability of data in the 
submissions; and 

5. Identifications of measures that 
companies should take in seeking to 
establish the integrity df their marketed 
products and the validity of their 
submissions pending before the agency. 

In addition to these regulatory 
approaches, the proposed policy 
describes a new compliance policy with 
regard to applications that may be 
affected by acts of fraud, material false 
statements, bribery, or illegal gratuities, 
as well as applications found to contain 
fraudulent information. 

I. Validity Assessments 

When .the applicant has. by fraud, 
material.false statements, bribery, or 
illegal gratuities, raised a significant 
question regarding the reliability of the 
data in its submissions, the proposed 
policy calls for a modification by the 
agency in the substantive review of data 
in pending submissions. This means the 
agency intends ordinarily to defer the 
usual scientific Teview of data in a 
pending application, or pending 
submission in support of an approved 
application, until the applicant has 
demonstrated that the data are valid. 
The requirement of a validity 











52324 


Federal Register / Vol. 55, No. 246 / Friday, December 21, 1990 / Notices 


assessment before substantive review, 
rather than concurrently with or 
subsequent to substantive review, 
reflects, in the view of the agency, an 
appropriate ordering of its priorities, 
especially in light of its limited 
resources. 

This deferral of substantive data 
review does not constitute a 
disqualification or debarment of the 
applicant. Under the new policy, 
companies will still be able to submit 
applications, and the agency will 
continue to assess pending applications 
under the statutory criteria for approval. 
The agency’s assessment of these 
applications, however, will generally be 
focused first on validity of the data and 
information in the application since 
substantive interpretation of data is 
irrelevant if the data are not valid. 

An agency decision to assess data 
validity in an applicant’s submissions 
does not reflect a final agency action 
regarding an application. Final agency 
actions in the review process are to be 
taken with regard to individual 
applications. Each agency action on an 
application will be based on an 
assessment of the validity of the data 
and information in that application. 
Where the agency has a significant 
question regarding the validity of the 
data and information in an application, 
FDA will notify the applicant and 
provide an opportunity for the applicant 
to resolve the validity issue. 

If the agency determines that the data 
and information in a submission are 
reliable, the agency intends that the 
submission will be returned to the 
review queue. In the case of an 
application submitted under section 
505(j) of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 355(j)), the 
Office of Generic Drugs intends to 
return such a submission to the review 
queue in the position it occupied at the 
time of the removal from the review 
queue, minus the time required for the 
agency’s validity determination. This 
policy will be described more fully in a 
policy and procedure guide to be 
published subsequently by the Office of 
Generic Drugs. 

A final agency determination that 
data or information in a submission 
cannot be relied on to support approval 
may be challenged under the regulations 
and statutory provisions applicable to 
the review process involved. For 
example, with regard to the new drug 
approval process, applicants may 
request an opportunity for a hearing 
under 21 CFR 314.200. 


II. Actions on Applications Containing 
Fraudulent Data 

Under the proposed policy, if the 
agency finds that an approved 
application contains fraudulent data or 
information, the agency intends 
generally to proceed to withdraw 
approval of the application regardless of 
whether the applicant submits new data 
or information to replace the false 
submissions. Likewise, the agency 
intends ordinarily to decline to approve 
a pending application containing 
fraudulent data regardless of the 
applicant’s attempt to submit valid 
replacement data. 

The agency believes that it is an 
important regulatory objective to 
remove fraudulent applications from the 
regulatory process and allow for their 
replacement only by means of new 
applications; for example, new drug 
applications, abbreviated new drug 
applications, or medical device 
premarket approval applications. 
Although the replacement submission in 
most cases will need to be in the form of 
a new application, the agency does not 
intend for the policy to preclude the 
inclusion in the new submission of data 
from the old submission to the extent 
that the data can be demonstrated and 
are certified to be valid. Under the 
proposed policy, the new application 
should identify the parts of the original 
application that were found to be false. 
The accuracy of the information 
contained in the new application should 
be certified by the president, chief 
executive officer, or other official most 
responsible for the firm’s operations. 

The agency believes that this approach 
constitutes a reasonable exercise of its 
administrative discretion to withdraw, 
or to refuse to approve, applications 
containing material false statements. 

III. Request For Comments 

FDA believes the steps outlined in this 
proposed policy are a reasonable 
exercise of its discretion under the 
existing statute to ensure the reliability 
of data presented in support of 
applications for product approval. 

Interested persons may, on or before 
January 22,1991, submit to the Dockets 
Management Branch (address above) 
written comments regarding this 
proposed policy. Two copies of any 
comments are to be submitted, except 
that individuals may submit one copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the office 
above between 9 a.m. and 4 p.m., 
Monday through Friday. 


Although the agency has decided to 
provide notice and an opportunity for 
comment by interested parties prior to 
implementation of the policy, the agency 
does not regard the compliance policy 
proposed herein as a rule. The policy, as 
proposed, does not contain any 
requirement that would be binding on 
either the agency or the regulated 
industry. 

IV. Proposed Policy 

While it is the agency’s usual practice 
to publish in the Federal Register only a 
notice of availability of agency 
guidance. FDA has decided in this 
particular case to publish the policy in 
the Federal Register in order to facilitate 
review and comment within the 30-day 
period. The proposed policy is, 
therefore, set forth as follows: 

Fraud. Material False Statements. 
Bribery, and Illegal Gratuities: Proposed 
Policy 

General Policy 

If a company has attempted to subvert 
the integrity of the Agency’s evaluation 
or review process 1 through acts such as 
offering fraudulent submissions, bribes, 
or illegal gratuities, the Agency must 
take steps to assess the integrity of that 
firm’s marketed products, as well as the 
data and information provided by that 
company in support of products 
submitted for approval. In such cases, 
the Agency intends to conduct an 
investigation and audit to establish the 
extent to which the firm’s illegal or 
unethical behavior may have affected 
approved or pending applications. The 
scope of such an investigation will be 
determined by the nature of the offense, 
and will focus on the reliability of 
research and manufacturing 
information. 

To approve an application. FDA must 
determine that the applicant is capable 
of producing a safe and. in the case of 
some types of applications, an effective 
product based on, among other things: 

(1) Testing and other data provided by 
the applicant; and (2) the adequacy of 
the applicant’s manufacturing processes 
and controls. A key element in making 
this determination is reliability of data 
and information in the application. 
Therefore, the Agency intends generally 
to defer substantive review of data and 
information in pending applications until 
the investigation described above is 
complete, and questions regarding 


1 For Example. New and Generic Drug 
Applications. Biological Product License 
Applications. New Animal Drug Applications. 
Device Product Market Applications. Food Additive 
Petitions. 
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reliability of the data and information 
are resolved. If the Agency determines 
that the criteria for approval cannot be 
met because of unresolved questions 
regarding reliability of a firm’s 
submission, the Agency will not approve 
the application. 

When the Agency Finds, based on 
fraud in an application, that the data in 
the application are unreliable, the 
Agency intends ordinarily to refuse to 
approve the application (in the case of a 
pending application), or to proceed to 
withdraw approval (in the case of an 
approved application), regardless 
whether the applicant attempts to 
correct the falsification with a new 
submission in the form of an amendment 
or supplemental application. Thus, 
should the applicant wish to replace the 
false data with a new submission, the 
new submission should be in the form of 
a new application. The new application 
should identify the parts of the original 
application which were found to be 
false, and the accuracy of the 
application should be certified by the 
President, Chief Executive Officer, or 
other official most responsible for the 
firm's operations. 

The Agency may also seek recalls of 
marketed products and request new 
testing of critical products. In the drugs 
area, for example, this would include 
products that are difficult to 
manufacture or that have narrow 
therapeutic ranges. The Agency may 
pursue other actions under the FD&C 
Act or other applicable Acts, including 
seizure, injunction and criminal 
prosecution as necessary and 
appropriate. 

Corrective Actions 

The corrective actions a firm will be 
expected to take will depend upon the 
facts and circumstances of individual 
cases. Firms engaging in fraud, material 
false statements, bribery, or proffering 
illegal gratuities will ordinarily need to 
take the following corrective actions to 
establish the reliability of data and 
information submitted to the Agency in 
support of pending applications, and to 
support the integrity of products on the 
market: 

1. Cooperate fully with FDA and other 
Federal investigations to determine the 
cause and scope of any improprieties or 
problems related to safety, efficacy or 
quality or products. 

2. Identify all individuals involved in 
committing, or otherwise culpable, in the 
improper acts, or convicted of an FD&C 
Act or related violation, and ensure that 
they are removed from any substantive 
authority on matters under the 
jurisdiction of FDA. 


3. Conduct a credible internal review 
in order to identify all instances of 
fraud, false information or any other 
discrepancy in applications submitted to 
the Agency or between conditions of 
approved applications and actual 
production. This review should involve 
an outside consultant who is qualified 
by training and experience to conduct 
such a review, and the results must be 
made available to FDA for independent 
verification. Such a review is intended 
to supplement the Agency’s ongoing, 
comprehensive investigation to identify 
all instances of fraud and other 
improper conduct. 

4. Commit, in writing, to an operating 
plan to assure the quality, safety and 
integrity of its products. Such a 
commitment will ordinarily be in the 
form of a consent decree or agreement 
signed by the Chief Executive Officer 
and submitted to FDA. Such a plan will, 
as appropriate, address procedures to 
preclude future instances of fraud and 
noncompliance with regulatory 
requirements for approved applications, 
as well as procedures to preclude any 
recurrences of other violations which 
may have been found (e.g., a 
comprehensive ethics program). 

The Agency intends to inspect the 
f rm and must be satisfied that the audit 
has been satisfactorily completed and 
that the firms’s written plan has been 
satisfactorily implemented. Such 
inspections should disclose positive 
evidence (e.g., effective management 
controls, standards operating 
procedures, and corroborating 
documentation) that the firm's records 
are reliable, and that the firm can be 
expected to manufacture products in 
compliance with good manufacturing 
procedures and application 
requirements. 

Such firm may also be requested 
under existing regulatory procedures to 
recall products affected by false 
information, or which otherwise lack 
adequate assurance of safety of quality. 
In addition, they may be requested to 
commit in writing to such retesting of 
any product (including in the case of 
drugs, bioequivalance-bioavailability 
retesting), as FDA may call for. 

Dated: November 29,1990. 

James S. Benson, 

Deputy Commissioner of Food and Drugs. 

[FR Doc. 90-29876 Filed 12-20-90; 8:45 am] 

BILLING CODE 4160-01-M 


Advisory Committee; Meeting 

agency: Food and Drug Administration, 
HHS. 

action: Notice. 


summary: This notice announces a 
forthcoming meeting of a public 
advisory committee of the Food and 
Drug Administration (FDA). This notice 
also summarizes the procedures for the 
meeting and methods by which 
interested persons may participate in 
open public hearings before FDA’s 
advisory committees. 
meeting: The following advisory 
committee meeting is announced: 
Obstetrics and Gynecology Devices 
Panel of the Medical Devices Advisory 
Committee. 

Dote, time, end place. January 11, 

1991, 9 a.m., room 703-725A, Hubert H. 
Humphrey Bldg., 200 Independence Ave. 
SW., Washington, DC. 

Type of meeting and contact person. 
Open public hearing, 9 a.m. to 10 a.m.. 
unless public participation does not last 
that long; open committee discussion, 10 
a.m. to 5 p.m.; Colin M. Pollard. Center 
for Devices and Radiological Health 
(HFZ^70), Food and Drug 
Administration, 1390 Piccard Dr., 
Rockville, MD 20850, 301^27-1180. 

General function of the committee . 
The committee reviews and evaluates 
available data on the safety and 
effectiveness of marketed and 
investigational devices and makes 
recommendations for their regulation. 

Agenda—Open public hearing . 
Interested persons may present data, 
information, or views orally or in 
writing, on issues pending before the 
committee. Those desiring to make 
formal presentations should notify the 
contact person before December 28, 

1990, and submit a brief statement of the 
general nature of the evidence or 
arguments they wish to present, the 
names and addresses of proposed 
participants, and an indication of the 
approximate time required to make their 
comments. 

Open committee discussion. The 
committee will discuss obstetrical and 
gynecological medical devices that were 
marketed before May 28,1988, but have 
not yet been classified. Devices which 
will be discussed include 
transilluminators, uterine manipulator/ 
injector cannula for radiographic 
evaluation with contrast media, 
obstetric pH indicator cannula for 
intrauterine insemination and rigid 
ampulla dilators. The committee will 
make a classification recommendation 
on each generic device. 

FDA public advisory committee 
meetings may have as many as four 
separable portions: (1) An open public 
hearing, (2) An open committee 
discussion, (3) a closed presentation of 
data, and (4) a closed committee 
deliberation. Every advisory committee 
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meeting shall have an open public 
hearing portion. Whether or not it also 
includes any of the other three portions 
will depend upon the specific meeting 
involved. There are no closed portions 
for the meetings announced in this 
notice. The dates and times reserved for 
the open portions of each committee 
meeting are listed above. 

The open public hearing portion of 
each meeting shall be at least 1 hour 
long unless public participation does not 
last that long. It is emphasized, however, 
that the 1 hour time limit for an open 
public hearing represents a minimum 
rather than a maximum time for public 
participation, and an open public 
hearing may last for whatever longer 
period the committee chairperson 
determines will facilitate the 
committee’s work. 

Public hearings are subject to FDA’s 
guideline (Subpart C of 21 CFR part 10) 
concerning the policy and procedures 
for electronic media coverage of FDA's 
public administrative proceedings, 
including hearings before public 
advisory committees under 21 CFR part 
14. Under 21 CFR 10.205, representatives 
of the electronic media may be 
permitted, subject to certain limitations, 
to videotape, film, or otherwise record 
FDA’s public administrative 
proceedings, including presentations by 
participants. 

Meetings of advisory committees shall 
be conducted, insofar as is practicable, 
in accordance with the agenda 
published in this Federal Register notice. 
Changes in the agenda will be 
announced at the beginning of the open 
portion of a meeting. 

Any interested person who wishes to 
be assured of the right to make an oral 
presentation at the open public hearing 
portion of a meeting shall inform the 
contact person listed above, either 
orally or in writing, prior to the meeting. 
Any person attending the hearing who 
does not in advance of the meeting 
request an opportunity to speak will be 
allowed to make an oral presentation at 
the hearing’s conclusion, if time permits, 
ot the chairperson’s discretion. 

Persons interested in specific agenda 
items to be discussed in open session 
may ascertain from the contact person 
the approximate time of discussion. 

Details on the agenda, questions to be 
addressed by the committee, and a 
current list of committee members are 
available from the contact person before 
and after the meeting. Transcripts of the 
open portion of the meeting will be 
available from the Freedom of 
Information Office (HFI-35), Food and 
Drug Administration, room 12A-16, 5600 
Fishers Lane. Rockville, MD 20857, 
approximately 15 working days after the 


meeting, at a cost of 10 cents per page. 
The transcript may be viewed at the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, 
room 4-62, 5600 Fishers Lane, Rockville, 
MD 20857, approximately 15 working 
days after the meeting, between the 
hours of 9 am. and 4 p.m., Monday 
through Friday. Summary minutes of the 
open portion of the meeting will be 
available from the Freedom of 
Information Office (address above) 
beginning approximately 90 days after 
the meeting. 

This notice is issued under section 
10(a) (1) and (2) of the Federal Advisory 
Committee Act (5 U.S.C. app. 2), and 
FDA’s regulations (21 CFR part 14) on 
advisory committees. 

Dated: December 14,1990. 

Alan L. Hoeting, 

Acting Associate Commissioner for 
Regulatory A /fairs. 

[FR Doc. 90-29875 Filed 12-20-90: 8:45 amj 
BILLING CODE 41SO-01-M 


Public Health Service 

Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 

Each Friday the Public Health Service 
(PHS) publishes a list of information 
collection packages it has submitted to 
the Office of Management and Budget 
(OMB] for clearance in compliance with 
the Paperwork Reduction Act (44 U.S.C. 
chapter 35). The following requests have 
been submitted to OMB since the list 
was last published on Friday, November 
23,1990. 

(Call PHS Reports Clearance Officer on 
202-245-2100 for copies of package) 

1. National Institutes of Health Center 
Grants—Regulation 42 CFR part 52a- 
9025-0259—Regulations governing NIH 
center grant awards at 42 CFR part 52a 
require applicant agencies and 
institutions to provide specified 
information. The information collection 
is used by NIH staff and expert 
consultants to determine basic 
eligibility, scientific merit and fiscal 
soundness, and to ascertain progress 
and future plans. Respondents: 
Businesses or other for-profit, non-profit 
institutions; Estimated Annua! Burden: 1 
hour. 

2. HRSA Noncompeting Training 
Grant Application. 6025-2—0915-0061— 
The Health Resources and Services 
Administration uses the information to 
determine the eligibility of a grantee to 
continue their previously approved grant 
project. The review includes calculation 
of the amount of each award, evaluation 
of progress made, and assessment of the 


grantee’s responsiveness to the 
programs funding preferences. This 
revision adds several new programs as 
users of the application. Respondents: 
Non-profit institutions; Number of 
Respondents: Health Education and 
Training Centers—15, Faculty Training 
in Geriatric Medicine and Dentistry—30, 
Interdisciplinary Training in Health 
Care for Rural Areas—10, Allied Health 
Special Projects—7, Model Education 
Projects—10. Public Health Special 
Projects—4, Grants for Residency and 
Advanced Training in General Practice 
Dentistry, Previously Approved 
Projects—696; Number of Responses per 
Respondent: 1; Average Burden per 
Response: 25.5 hours; Estimated Annual 
Burden: 20,451 hours. 

3. Workplace Drug Testing, Programs 
and Policies—Supplement to the April 
1991 Current Population Survey (CPS)— 
NEW—The survey is being conducted 
as a supplement to the April 1991 CPS, 
and will examine the degrees to which 
employees are aware of workplace drug 
programs and testing, and the extent of 
drug testing by employers. The 
information will be used to assess the 
familiarity of Drug-Free Worksite 
strategies, and to provide information on 
the extent of employees covered. 
Respondents: Individuals or households; 
Number of Respondents: 57,000; Number 
of Responses per Respondent: 1; 

Average Burden per Response: 0.02667 
hours; Estimated Annual Burden: 1,520 
hours. 

4. Information Collection Procedures 
for Requesting Health Assessments— 
Regulation—42 CFR part 90—NEW— 
This information collection currently 
approved under OMB control number 
0920-0204 provides a mechanism for the 
public to request that a health 
assessment(s) be conducted by the 
Agency for Toxic Substances and 
Disease Registry at a site/location 
where they may have a concern that 
exposures to hazardous substances may 
be an issue. Respondents: Individuals or 
households, State or local governments, 
businesses or other for-profit, non-profit 
institutions; Number of Respondents: 30; 
Number of Responses per Respondent: 

1; A verage Burden per Response: .5 
hours; Estimated Annual Burden: 15 
hours. 

OMB Desk Officer: Shannah Koss- 
McCailum. 

Written comments and 
recommendations for the proposed 
information collections should be sent 
within 30 days of this notice directly to 
the OMB Desk Officer designated above 
at the following address: Human 
Resources and Housing Branch. New 
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Executive Office Building, room 3002, 
Washington, DC 20503. 

Dated: December 14.1990. 

James M. Friedman, 

Acting Deputy Assistant Secretary for Health 
(Planning and Evaluation). 

[FR Doc. 90-29777 Filed 12-20-90; 8:45 am] 

BILLING CODE 4160-17-M 


Health Resources and Services 
Administration; Nurse Training; 
Delegation of Authority 

Notice is hereby given that in 
furtherance of the delegation of 
authority of March 24,1989, from the 
Assistant Secretary for Health to the 
Administrator, Health Resources and 
Services Administration, the 
Administrator has redelegated all of the 
authorities vested in the Administrator 
under title VIII of the Public Health 
Service Act (42 U.S.C. 296 et seq.) % as 
amended, pertaining to nurse training, to 
the Bureau Directors of the Health 
Resources and Services Administration, 
as follows: 

1. To the Director. Bureau of Health 
Professions, subject to section 856, all of 
the authorities delegated under title VIII 
of the Public Health Service Act, as 
amended, excluding the authorities 
delegated to the Director, Bureau of 
Health Resources Development, and the 
Director, Bureau of Health Care Delivery 
and Assistance. 

2. To the Director, Bureau of Health 
Resources Development, all of the 
authorities delegated under section 858 
of title VIII of the Public Health Service 
Act, as amended, pertaining to recovery 
for construction. 

3. To the Director. Bureau of Health 
Care Delivery and Assistance, all of the 
authorities under section 836(h) and 
section 847 of the Public Health Service 
Act, as amended, pertaining to the 
nursing loan repayment programs. 

The delegation excluded the authority 
under section 851 to establish and to 
select members to the National 
Advisory Council on Nurse Training, 
promulgate regulations, establish 
advisory committees and councils, and 
select members to advisory councils. 

Exercise of these authorities is subject 
to Health and Human Services policy 
and requirements for administering 
section 855 of the Public Health Service 
Act relating to the prohibition against 
discrimination by schools on the basis 
of sex. 

Redelegation 

These authorities may be redelegated. 


Prior Delegations 

Provisions was made for all previous 
delegations and redelegations to 
continue in effect, provided they were 
consistent with this delegation. 

Effective Date 

This delegation was effective on December 
14,1990. 

Date: December 14,1990. 

Robert G. Harmon, 

Administrator. 

[FR Doc. 90-29874 Filed 12-20-90; 8:45 am) 

BILLING CODE 4160-15-M 


Investigations of Scientific Misconduct 

agency: Public Health Service, HHS. 
action: Notice. _ 

summary: Notice is hereby given that 
the Public Health Service (PHS) will 
publish information on completed 
investigations of scientific misconduct in 
which there was a finding of misconduct 
and sanction(s) have been imposed. 

Such publication will include the name 
of the subject of the investigation, the 
name of the affiliated institution, the 
nature of the misconduct, the 
sanction(s), and the duration of the 
sanction(s). 

FOR FURTHER INFORMATION CONTACT: 

Director, Office of Scientific Integrity, 
National Institutes of Health, Building 
31, room B1C39, 9000 Rockville Pike, 
Bethesda, Maryland 20892. 

SUPPLEMENTARY INFORMATION: As 

described in subpart A of 42 CFR part 
50, “Responsibility of PHS Awardee and 
Applicant Institutions for Dealing with 
and Reporting Possible Misconduct in 
Science,” the PHS maintains integrity in 
PHS-supported research by among other 
actions, developing policies and 
procedures for dealing with misconduct 
in science. 

On August 31,1990, the PHS adopted 
internal policies and procedures entitled 
“Policies and Procedures for Dealing 
with Possible Misconduct in Extramural 
Research.” A Notice of Availability of 
those internal guidelines was published 
in the Federal Register on October 19, 
1990, 55 FR 42490. Those guidelines 
provide, at pages 45-46 and 52, that 
where an investigation results in a 
finding of misconduct a notice is 
published in the Federal Register after 
the imposition of sanctions, setting forth 
Ihe name of the subject of the 
investigation, the relevant institutions, 
the nature of the misconduct and the 
PHS sanctions imposed. Further, the 
policies provide that if debarment is a 
proposed sanction, the notice will not be 


published until after the completion of 
the debarment proceeding. 

Publication of this factual information 
will aid institutional officials in making 
informed decisions that affect their 
institutions. 

Publication of the PHS findings of 
scientific misconduct will be for those 
cases completed after August 31.1990. 

Dated: November 20.1990. 

Lyle VV. Bivens, 

Director, Office of Scientific Integrity Review. 
[FR Doc. 90-29841 Filed 12-20-90; 8:45 am] 

BILLING CODE 4160-17-N 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Community Planning and 
Development 

[Docket No. 90-1917; FR-2934-N-04 ] 

Federal Property Suitable as Facilities 
To Assist the Homeless 

agency: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 
action: Notice. 

SUMMARY: This Notice identifies 
unutilized and underutilized Federal 
property determined by HUD to be 
suitable for possible use for facilities to 
assist the homeless. 

EFFECTIVE date: December 21,1990. 
address: For further information, 
contact James Forsberg, Department of 
Housing and Urban Development, Room 
7262, 451 Seventh Street SW, 
Washington, DC 20410; telephone (202) 
708-4300; TDD number for the hearing- 
and speech-impaired (202) 708-2565. 
(These telephone numbers are not toll- 
free. 

supplementary information: In 

accordance with the December 12.1988 
court order in National Coalition for the 
Homeless v. Veterans Administration , 
No. 88-2503-OC (D.D.C.), HUD publishes 
a Notice, on a weekly basis, identifying 
unutilized and underutilized Federal 
buildings and real property determined 
by 1IUD to be suitable for use for 
facilities to assist the homeless. 

The property announced in today’s 
Notice was originally determined 
suitable by HUD and published in the 
Federal Register on January 9,1989 (54 
FR 667). It was leased for homeless 
purposes; however, the lease was 
rescinded. The property is again being 
advertised as suitable for homeless use. 

Homeless assistance providers 
interested in the property identified as 











52328 


Federal Register / Vol. 55, No. 246 / Friday, December 21, 1990 / Notices 


suitable in this Notice should send a 
written expression of interest to HHS, 
addressed to Judy Breitman, Division of 
Health Facilities Planning, U.S. Public 
Health Service, HHS, room 17A-10, 5600 
Fishers Lane, Rockville, MD 20857; (301) 
443-2265. (This is not a toll-free number.) 
HHS will mail to the interested provider 
an application packet, which will 
include instructions for completing the 
application. In order to maximize the 
opportunity to utilize a suitable 
property, providers should submit such 
written expressions of interest within 30 
days from the date of this Notice. For 
complete details concerning the timing 
and processing of applications, the 
reader is encouraged to refer to HUD*s 
Federal Register Notice on June 23,1989 
(54 FR 26421), as corrected on July 3, 

1989 (54 FR 27975). 

For more information regarding the 
property identified in this Notice [i.e., 
acreage, floor plan, existing sanitary 
facilities, exact street address), 
providers should contact the 
landholding agency at the following 
address: HHS: Wayne Mullinex, U.S. 
Public Health Service, HHS, room 17A- 
10, 5600 Fishers Lane, Rockville, MD 
20857; (301) 443-2265. 

Dated: December 14,1990. 

Paul Roitman Bardack, 

Deputy Assistant Secretary for Economic 
Development 

California 

Suitable Land 

Portion, Former F.C.C. Monitoring 
Station. 

Santa Ana . CA CO: Orange. 

Location: Centennial Regional Park. 
Landholding Agency: HHS. 

Comment: unimproved 4-acre parcel 
with no public road access. This 
property was originally determined 
suitable by HUD and published in the 
Federal Register on January 9,1989. It 
has been leased for homeless 
purposes; however, the lease has been 
rescinded and the property is again 
available for homeless use. GSA 
Control No. 9-CR(l)-CA-598-B. 

|FR Doc. 90-29725 Filed 12-20-90; 8:45 am) 

BILLING CODE 4210-29-M 


DEPARTMENT OF INTERIOR 

Bureau of Land Management 

[CA-010-01-4212-13, CACA 27697] 

Realty Action: Exchange of Public 
Lands in El Dorado, Placer, Tuolumne, 
Yuba and Nevada Counties, CA 

agency: Bureau of Land Management. 
Interior. 


summary: This notice amends the 
Notice of Realty Action (NORA) 
published in the Federal Register on 
January 4,1989, Vol. 54, No. 2, pages 193 
and 194 (CA 23982), and subsequent 
amendment published in the Federal 
Register, on February 2,1989, Vol. 54. 

No. 21. page 5282 (CA 23982). 

The notices segregated the described 
public lands from settlement, location 
and entry under the public laws and the 
mining laws. Four parcels totaling 
299.48-acres have now been exchanged 
out of Federal ownership, however those 
parcels that remain in Federal 
ownership are still being considered for 
possible disposal by exchange. The 
segregative effects of the above NORA 
and NORA Amendment (including 
segregation from entry under the public 
land laws and the mining laws) are 
hereby extended for a period of two 
years from the date of publication of this 
notice in the Federal Register or upon 
issuance of patent, whichever occurs 
first. 

D.K. Swickard, 

Area Manager. 

(FR Doc. 90-29864 Filed 12-20-90; 8:45 am) 

BILLING CODE 4310-01-M 


Fish and Wildlife Service 
Receipt of Application for a Permit 

The following applicant has applied 
for a permit to conduct certain activities 
with endangered species. This notice is 
provided pursuant to section 10(c) of the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531, et seq.}\ 

PRT 754788 

Applicant: Zoological Society of San Diego, 

San Diego, CA. 

The applicant requests a permit to 
import a pair of komodo dragons 
(Varanus komodoensis) of wild origin 
from Indonesia for the purpose of 
enhancement of propagation and 
survival of the species. 

Documents and other information 
submitted with this application are 
available to the public during normal 
business hours (7:45 am to 4:15 pm) room 
430, 4401 N. Fairfax Dr., Arlington VA 
22203, or by writing to the Director, U.S. 
Office of Management Authority, 4401 
N. Fairfax Drive, room 432, Arlington. 
VA 22203. 

Interested persons may comment on 
this application within 30 days of the 
date of this publication by submitting 
written views, arguments, or data to the 
Director at the above address. Please 
refer to the appropriate PRT number 
when submitting comments. 


Dated: December 18,1990. 

Karen Willson, 

Acting Chief, Branch of Permits, U.S. Office of 
Management Authority. 

(FR Doc. 90-29902 Filed 12-20-90: 8:45 am] 
BILLING CODE 4310-55-M 


INTERSTATE COMMERCE 
COMMISSION 

Intent To Engage In Compensated 
Intercorporate Hauling Operations 

This is to provide notice as required 
by 49 U.S.C. 10524(b)(1) that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C. 
10524(b). 

1. Parent corporation and address of 
principal office: Ashland Oil. Inc.. 1000 
Ashland Drive, Russell, KY 41114. 

2. Wholly-owned subsidiaries which 
will participate in the operations and 
states of incorporation: 


Subsidiary 

Jurisdiction o 1 
incorporation 

Algonquin Pipe Line Co... 

Illinois. 

APAC—Alabama. Inc.. 

Delaware. 

APAC—Arizona, Inc . 

Delaware. 

APAC—Arkansas, Inc_ 

Delaware. 

APAC—Carolina, Inc_..... ... 

Delaware. 

APAC—Flonda. Inc.-....... 

Delaware. 

APAC—Georgia, Inc.. 

Delaware. 

APAC—Kentucky, Inc-- 

Delaware. 

APAC. Inc_1__-. 

Delaware. 

APAC—Kansas, Inc.. 

Delaware. 

APAC—Mississippi, Inc. 

Delaware. 

APAC—Oklahoma, Inc. 

Delaware. 

APAC—Tennessee, Inc—. 

Delaware. 

APAC—Texas. Inc. 

Delaware. 

APAC—Virginia, Inc. 

Delaware. 

Ashland Construction Communi¬ 

Delaware 

cations Company. 


Ashland Chemical, Inc.. 

Ohio. 

Ashland Development. Inc.. 

Delaware. 

Ashland Ethanol, Inc ... 

Delaware. 

Ashland Petroleum, Inc.- 

Delaware. 

Ashland Pipe Line Company. 

Ohio. 

Inland Towing Company—.. 

Delaware. 

Mid-Valley Supply Co ... 

Kentucky. 

Ohio River Pipe Line Company. 

Delaware. 

Owensboro-AshiafxJ Company — 

Delaware. 

Nettles, Inc.... .. 

South Carolina. 

Reg X Condor. Inc... 

Delaware. 

Scuriick OH Company.. 

Kentucky 

Tap-Co. Inc ..- 

North Carolina. 

Tn-State Marketing Services, Inc.. 

Delaware. 

AT A Construction Company- 

Delaware. 

Ashland Branded Marketing, Inc... 

Delaware. 

Ashland Industrial Products. Inc.... 

Delaware. 

Blanton Marine Corp.... 

Texas. 

Carrollton Petroleum. Inc.- 

Delaware. 

Drew Chemical Corporation.... 

Delaware. 

Ecogard, Inc.~.. 

Delaware. 

IG-LO, Inc ...... 

Delaware. 

Ig-Lo Transportation. Inc- 

Delaware 

Lexington Coating Technology, 

Delaware. 

Inc. 


Mac’s Oil & Chemicals, Inc.— 

Delaware 

Rich OH. Inc. 

Delaware. 

RTC Co.. Inc. 

Anzona. 

Soco Pipeline Company. 

Texas. 

Southwest Land & Development 

Arizona. 

Co.. Inc 
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Subsidiary 

Jurisdiction of 
incorporation 

Super America Group. Inc.-. 

Kentucky. 

Arizona. 

$VVL Realty Inc. 

Tanner Land Company. 

Arizona. 

Tanner Southwest. Inc .... 

Arizona. 

The Tanner Companies..... 

Transport Supply Company. Inc.-. 
Vaivoitne. Inc....... 

Arizona. 

Texas. 

Kentucky. 

Delaware. 

Delaware. 

Arizona. 

Arizona. 

VatvoKne Instant Oil Change. Inc.. 

Wairen Brothers Hauling. Inc. 

Western Equipment Co- 

Western Special Products. 



Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 90-29916 Filed 12-20-90; 8:45 am] 

BILLING CODE 7035-01-*! 


[Ex Parte No. 388; Sub-No. 151 

Intrastate Rail Rate Authority— 
Minnesota 

agency: Interstate Commerce 
Commission. 

action: Extension of certification. 

summary: By decision served January 
21,1986, the State of Minnesota, through 
its Public Utilities Commission, was 
certified to regulate intrastate rail rates, 
classifications, rules, and practices for a 
five-year period ending on December 18, 
1990. Pursuant to a request from 
Minnesota, the Commission extends the 
certification for 60 days so that 
Minnesota can complete modifications 
of its standards and procedures and 
prepare an application for recertification 
in compliance with State Intrastate Rail 
Rate Authority, 5 I.C.C.2d 680 (1989). 
dates: Minnesota’s certification is 
extended to February 17,1991. 

FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 275-7245 (TDD 
for hearing impaired: (202) 275-1721]. 

Decided. December 17,1990. 

By the Commission, David M. Konschnik. 
Director, Office of Proceedings. 

Sidney L. Strickland, Jr., 

Secretary. 

|FR Doc. 90-29917 Filed 12-20-90; 8:45 am] 
BILLING CODE 703S-01-*! 


[Finance Docket No. 31717] 

Iowa Power, Inc.—Construction 
Exemption—Council Bluffs, IA 

agency: Interstate Commerce 
Commission. 

action: Notice of exemption. 

summary: The Commission 
conditionally exempts, under 49 U.S.C. 
10505, from the prior approval 
requirements of 49 U.S.C. 10901, the 


construction and operation by Iowa 
Power. Inc. (IP) of approximately. 1.8 
miles of rail line in Council Bluffs. IA. IP 
has filed this petition as part of its effort 
to develop alternative rail service from 
Council Bluffs to its Council Bluffs 
Energy Center, subject to the 
Commission’s further consideralion of 
the anticipated environmental impacts 
of the proposal. The petition is related to 
petitions filed in Finance Docket Nos. 
31716 and 31718 and Docket No. AB-298 
(Sub-No. IX). 

dates: Upon completion of the 
environmental review process, the 
Commission will issue a further decision 
addressing those matters and making 
the exemption effective at that time, if 
appropriate. Petitions for 
reconsideration must be filed by January 
7.1991. 

addresses: Send pleadings referring to 
Finance Docket No. 31717 to: 

(1) Office of the Secretary. Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423. 

(2) Petitioner's representative: Nicholas 
J. DiMichael, Donelan, Cleary, Wood 
& Masor, P.C., 1275 K Street, NW., 
Washington, DC 20005-^006. 

FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 275-7245 [TDD 
for hearing impaired: (202 275-1721)]. 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission’s decision. To purchase 
a copy of the full decision, write to, call, 
or pick up in person from: Dynamic 
Concepts, Inc., room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423. Telephone: (202) 
289-4357/4359. [Assistance for the 
hearing impaired is available through 
TDD services (202) 275-1721.] 

Decided: December 11,1990. 

By the Commission, Chairman Philbin, Vice 
Chairman Phillips. Commissioners Simmons, 
Emmett, and McDonald. 

Sidney L. Strickland, Jr., 

Secretary . 

[FR Doc. 90-29914 Filed 12-20-90. 8:45 am] 
BILLING CODE 7035-01-M 


[Finance Docket No. 31777] 

The Metropolitan Railway Company, 
Inc.—Acquisition and Operation 
Exemption—Consolidated Rail 
Corporation 

The Metropolitan Railway Company, 
Inc. (MRC), a noncarrier, has filed a 
notice of exemption to acquire and 
operate approximately 1.0 miles of 
Consolidated Rail Corporation (Conrail) 
track and associated switch tracks, 
known as the McCullough Yard, in Ohio. 


This line is a portion of Conrad's Blue 
Ash Industrial Track, running from MP 
49.5 near Norwood to MP 50.5 near 
Cincinnati. The transaction is expected 
to be consummated on or about January 
31,1991. 

MRC’s corporate parent. The Indiana 
& Ohio Railroad Corporation (IORC), 
also a noncarrier, owns The Indiana & 
Ohio Railway Company, with which 
MRC will connect. * 1 Accordingly, IORC 
has concurrently filed a related petition 
for exemption from 49 U.S.C. 11343 et 
seq . for continuance in control of MRC 
in Finance Docket No. 31744. The 
Indiana A Ohio Rail Corporation— 
Control Exemption—The Metropolitan 
Railway Company, Inc. 

Any comments must be filed with the 
Commission and served on: Robert L. 
Calhoun. Esq., Sullivan & Worcester, 
suite 808,1025 Connecticut Avenue, 

NW., Washington, DC 20030. 

MRC shall retain its interest in and 
take no steps to alter the historic 
integrity of all sites and structures on 
the line that are 50 years old or older 
until completion of the section 106 
process of the National Historic 
Preservation Act. 10 U.S.C. 470. 

This notice is filed under 49 CFR 
1150.31. If the notice contains false or 
misleading information, the exemption is 
void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10505(d) may 
be filed at any time. The filing of a 
petition to revoke will not automatically 
stay the transaction. 

Decided: December 17.1990. 

By the Commission. David M. Konschnik. 
Director, Office of Proceedings. 

Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 90-29915 Filed 12-20-90; 8:45 am| 

BILLING CODE 7035-01-M 

[Finance Docket No. 317591 

Reading Blue Mountain and Northern 
Railroad Co.—Acquisition and 
Operation Exemption—Rail Lines of 
Consolidated Rail Corp. Near Reading, 
PA; Correction 

Reading Blue Mountain & Northern 
Railroad Company (RBMNR), a 
noncarrier. has filed a notice of 
exemption to acquire and operate 
approximately 126.47 miles of 
Consolidated Rail Corporation (conrail) 
track known as the “Reading Cluster," 
near Reading, PA. 1 The transaction is 


1 IORC al*o controls The Indiana and Ohio 
Railroad Company: The Indiana & Ohio Central 
Railroad, Inc.; and The Indiana & Ohio Eastern 
Railroad. Inc. 

1 The specific lines Involved are: The Shamokin 
Secondary, a 69.27-mile line between Reading and 

Continued 
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expected to be consummated on or 
about December 14.1990. In reliance on 
information provided by RBMNR, the 
prior notice served in this docket on 
November 14,1990 contained an 
incorrect description of the property. 2 

The notice is related to Finance 
Docket No. 31760, Andrew M. Muller, 

Jr.—Continuance In Control 
Exemption—Reading Blue Mountain & 
Northern Railroad Company 
(unprinted), served November 23,1990. 

RBMNR shall retain its interest in and 
take no steps to alter the historic 
integrity of all sites and structures on 
th- line that are 50 years old or older 
until completion of the section 106 
process of the Northern Historic 
Preservation Act, 16 U.S.C. 470. 

Any comments must be filed with the 
Commission and served on: William P. 
Quinn, Rubin, Quinn, Moss, Heaney & 
Patterson, 1800 Penn Mutual Tower, 510 
Walnut Street. Philadelphia. PA 19106- 
3619. 

This notice is filed under 49 CFR 
1150.31. If the notice contains false or 
misleading information, the exemption is 
void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10505(d) may 
be filed at any time. The filing of a 
petition to revoke will not automatically 
stay the transaction. 

Decided: December 17.1990. 

By the Commission. David M. Konschnik. 
Director. Office of Proceedings. 

Sidney L Strickland, Jr., 

Secretary. 

|FR Doc. 90-29913 Filed 12-20-90; 8:45 am| 

BILLING CODE 7035-01-M 


ML Carmel: the Greenwood Industrial Track, a 8.7* 
mile line connecting at Tamaqua with the Shamokin 
Secondary; the Shenandoah Industrial Track, a 5.8- 
mile line between Shenandoah and the connection 
with the Shamokin Secondary near St. Nicholas: the 
Pottsville Secondary, a 14.8-mile line between 
Pottsville and the connection with the Shamokin 
Secondary at Port Clinton; the Middleport Industrial 
Track, a 7.1-mile line between Middleport and the 
connection with the Pottsville Secondary at 
Pottsville; the Good Spring Industrial Track, a 15.2- 
mile line between Good Spring and the connection 
with the Pottsville Secondary near Cressona; the 
Buckley Industrial Track, a 3.7-mile line connecting 
with the Good Spring Industrial Track in the 
Minersville area; the Swatara Industrial Track, a 
2.2-mile line connecting with the Good Spring 
Industrial Track in the Tremont area; the West 
West Branch, a 0.5 mile line adjacent to the Good 
Spring Industrial Track in Branch Township: and 
the Muddy Branch, a 3.4 mile line adjacent to the 
West Branch in Branch Township. 

* RBMNR incorrectly described the mileage 
involved in several segments and omitted the West 
West Branch and the Muddy Branch. 


DEPARTMENT OF LABOR 

Employment Standards 
Administration, Wage and Hour 
Division 

Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 

General wage determination decisions 
of the Secretary of Labor are issued in 
accordance with applicable law and are 
based on the information obtained by 
the Department of Labor from its study 
of local wage conditions and data made 
available from other sources. They 
specify the basic hourly wage rates and 
fringe benefits which are determined to 
be prevailing for the described classes 
of laborers and mechanics employed on 
construction projects of a similar 
character and in the localities specified 
therein. 

The determinations in these decisions 
of prevailing rates and fringe benefits 
have been made in accordance with 29 
CFR part 1, by authority of the Secretary 
of Labor pursuant to the provisions of 
the Davis-Bacon Act of March 3.1931. as 
amended (46 Stat. 1494, as amended. 40 
U.S.C. 276a) and of other Federal 
statutes referred to in 29 CFR part 1, 
Appendix, as well as such additional 
statutes as may from time to time be 
enacted containing provisions for the 
payment of wages determined to be 
prevailing by the Secretary of Labor in 
accordance with the Davis-Bacon Act. 
The prevailing rates and fringe benefits 
determined in these decisions shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged on contract 
work of the character and in the 
localities described therein. 

Good cause is hereby found for not 
utilizing notice and public comment 
procedure thereon prior to the issuance 
of these determinations as prescribed in 
5 U.S.C. 553 and not providing for delay 
in the effective date as prescribed in 
that section, because the necessity to 
issue current construction industry wage 
determinations frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination 
decisions, and modifications and 
supersedes decisions thereto, contain 
no expiration dates and are effective 
from their date of notice in the Federal 
Register, or on the date written notice is 
received by the agency, whichever is 


earlier. These decisions are to be used 
in accordance with the provisions of 29 
CFR parts 1 and 5. Accordingly, the 
applicable decision, together with any 
modifications issued, must be made a 
part of every contract for performance 
of the described work within the 
geographic area indicated as required by 
an applicable Federal prevailing wage 
law and 29 CFR part 5. The wage rates 
and fringe benefits, notice of which is 
published herein, and which are 
contained in the Government Printing 
Office (GPO) document entitled 
“General Wage Determinations Issued 
Under the Davis-Bacon And Related 
Acts," shall be the minimum paid by 
contractors and subcontractors to 
laborers and mechanics. 

Any person, organization, or 
governmental agency having an interest 
in the rates determined as prevailing is 
encouraged to submit wage rate and 
fringe benefit information for 
consideration by the Department. 

Further information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department of Labor, 
Employment Standards Administration. 
Wage and Hour Division. Division of 
Wage Determinations. 200 Constitution 
Avenue, NW.. Room S-3014, 

Washington, DC 20210. 

Modifications to General Wage 
Determination Decisions 

The numbers of the decisions listed in 
the Government Printing Office 
document entitled "General Wage 
Determinations Issued Under the Davis- 
Bacon and Related Acts" being modified 
are listed by Volume, State, and page 
numbers(s). Dates of publication in the 
Federal Register are in parentheses 
following the decisions being modified. 

Volume I 


New Jersey: 

NJ90-2 (Jan. 5. 1990). p. 665, p. 609. 

NJ90-3 (Jan. 5. 1990). p. 685. p. 689 

Pennsylvania: 

PA90-24 (Jan. 5. 1990). p. 1085, p. 

1086. 


Volume If 
None. Volume 111 

Arizona: 

AZ90-1 (Jan. 5. 1990). p. 9. p. 10. 


General Wage Determination 
Publication 

General wage determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be 
found in the Government Printing Office 
(GPO) document entitled "General 
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Wage Determinations Issued Undcn* The 
Davis-Bacon And Related Acts”. This 
publication is available at each of the 50 
Regional Government Depository 
Libraries and many of the 1,400 
Government Depository Libraries across 
the country. Subscriptions may be 
purchased from: Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, DC 20402, (202) 783- 
3238. 

When ordering subscription(s), be 
sure to specify the State(s) of interest, 
since subscriptions may be ordered for 
any or all of the three separate volumes, 
arranged by State. Subscriptions include 
an annual edition (issued on or about 
January 1) which includes all current 
general wage determinations for the 
States covered by each volume. 
Throughout the remainder of the year, 
regular weekly updates will be 
distributed to subscribers. 

Signed et Washington. DC this 14th day of 
December 1990. 

Alan L. Moss, 

Director, Division of Wage Determinations. 

[FR Doc. 90-29789 Filed 12-2G-9C; 0:45 am] 

BILLING CODE 45tO-27-11 


Mine Safety and Health Administration 
lDocket No. M-90-173-C] 

Black Gem Coal Co., Inc.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Black Gem Coal Company, Inc., P.O. 
Box 769, Elkhom City. Kentucky 41522 
has filed a petition to modify the 
application of 30 CFR 75.1710-1 
(canopies and cabs; self-propelled 
electric face equipment; installation 
requirements) to its No. G-l Mine (l.D. 
No. 15-15912) located in Pike County, 
Kentucky. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioner's 
statements follows; 

1. The petition concerns the 
requirements that canopies be installed 
on the mine's electric face equipment. 

2. The No. G-l Mine is in the 
glamorgan seam ranging from 58 to 90 
inches in height with consistent 
ascending and descending grades 
creating dips in the coal bed. 

3. The use of canopies on the 
electrical equipment will create a 
hazard to the equipment operator 
because it would: 

(a) Destroy roof support; 

(b) Limit visibility of the equipment 
operator; and 

(c) Restrict the equipment operator’s 
seating position in the decks. 


4. For these reasons, petitioner 
requests a modification of the Standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 22,1991. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 14,1990. 

Patricia W. Silvey. 

Director, Office of Standards, Regulations 
and Variances. 

[FR Doc. 90-29881 Filed 12-20-90. 8:45 am] 
BILLING CODE 45KM3-M 


[Docket No. M-90-179-C] 

C & H Mining Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

C & H Mining Company, Barbourville, 
Kentucky 40906 has filed a petition to 
modify the application of 30 CFR 75.313 
(methane monitor) to its No. 2 Mine (l.D. 
No. 15-16938) located in Knox County, 
Kentucky. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that a methane monitor be 
installed on electric face cutting 
equipment, continuous mining machines, 
longwall face equipment and loading 
machines. The monitor is required to be 
properly maintained and frequently 
tested. 

2. As an alternate method, petitioner 
proposes to use hand-held continuous 
oxygen and methane monitors instead of 
methane monitors on three-wheel 
tractors as outlined in the petition. 

3. In support of this request, petitioner 
states that: 

(a) No methane has been detected in 
the mine; 

(b) Each three-wheel tractor would be 
equipped with a hand-held continuous 
monitoring methane and oxygen 
detector and all persons would be 
trained in the use of the detector; 

(c) Prior to allowing the coal loading 
tractor in the face area, a gas test would 
be performed to determine the methane 
concentration in the atmosphere. When 
the elapsed time between trips does not 
exceed 20 minutes, the air quality would 
!>e monitored continuously after each 


trip. This would provide continuous 
monitoring of the mine atmosphere for 
methane to assure the detection of any 
methane buildup between trips; and 

(d) If one percent methane is detected, 
the operator would manually deenergize 
the battery tractor immediately. 
Production would cease and would not 
resume until the methane level is lower 
than one percent. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that provided by the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 22,1991. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 17,1990. 

Patricia VV. Silvey, 

Director, Office of Standards. Regulations 
and Variances. 

[FR Doc. 90-29885 Filed 12-20-90; 8:45 am| 
BILUNG CODE 45tO-43-M 


[Docket No. M-90-181-C] 

Consolidation Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Consolidation Coal Company. 1800 
Washington Road, Pittsburgh. 
Pennsylvania 15241 ha9 filed a petition 
to modify the application of 30 CFR 
75.1103-4 (automatic fire sensor and 
warning device systems; installation; 
minimum requirements) to its Arkwright 
Mine (l.D. No. 46-01452) located in 
Monongalia County. West Virginia. The 
petition is filed under section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that automatic fire sensor 
and warning device systems provide 
identification of fire within each belt 
flight. 

2. Petitioner proposes to use air in the 
belt entry to ventilate active working 
places and planned longwall panels. 

3. As an alternate method, petitioner 
proposes to install an early warning fire 
detection system utilizing a low-level 
carbon monoxide system in all belt 
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entries used as intake aircourses. The 
petitioner outlines specific procedures 
and equipment in the petition. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that provided by the standard, while 
compliance with the standard will result 
in a diminution of safety to the miners. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, room 627, 4015 Wilson 
Boulevard. Arlington. Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 22.1991. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 17,1990. 

Patricia W. Silvey, 

Director. Office of Standards, Regulations 
and Variances. 

|FR Doc. 90-29886 Filed 12-20-90: 8:45 am] 

BILLING CODE 4510-43-M 


(Docket No. M-90-186-C] 

Consolidation Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Consolidation Coal Company, 1800 
Washington Road. Pittsburgh, 
Pennsylvania 15241 has filed a petition 
to modify the application of 30 CFR 

75.1103-4 (automatic fire sensor and 
warning device systems; installation; 
minimum requirements) to its Robinson 
Run No. 95 Mine (I.D. No. 46-01318) 
located in Marion County, West 
Virginia. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that automatic fire sensor 
and warning device systems provide 
identification of fire within each belt 
flight. 

2. Petitioner proposes to use air in the 
belt entry to ventilate active working 
places and planned longwall panels. 

3. As an alternate method, petitioner 
proposes to install an early warning fire 
detection system utilizing a low-level 
carbon monoxide system in all belt 
entries used as intake aircourses. The 
petitioner outlines specific procedures 
and equipment in the petition. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 


as that provided by the standard, while 
compliance with the standard will result 
in a diminution of safety to the miners. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, room 627, 4015 Wilson 
Boulevard. Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 22,1991. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 17.1990. 

Patricia W. Silvey, 

Director. Office of Standards. Regulations 
and Variances. 

|FR Doc. 90-29889 Filed 12-20-90; 8:45 am) 

BILLING CODE 4510-43-M 


[Docket No. M-90-185-CJ 

Consolidation Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Consolidation Coal Company, 1800 
Washington Road. Pittsburgh, 
Pennsylvania 15241 has filed a petition 
to modify the application of 30 CFR 

75.1103-4 (automatic fire sensor and 
warning device systems; installation; 
minimum requirements) to its Osage No. 
3 Mine (I.D. No. 46-01455) located in 
Monongalia County, West Virginia. The 
petition is filed under section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that automatic fire sensor 
and warning device systems provide 
identification of fire within each belt 
flight. 

2. Petitioner proposes to use air in the 
belt entry to ventilate active working 
places and planned longwall panels. 

3. As an alternative method, petitioner 
proposes to install an early warning fire 
detection system utilizing a low-level 
carbon monoxide system in all belt 
entries used as intake aircourses. The 
petitioner outlines specific procedures 
and equipment in the petition. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that provided by the standard, while 
compliance with the standard will result 
in a diminution of safety to the miners. 


Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards. Regulations and 
Variances, Mine Safety and Health 
Administration, room 627, 4015 Wilson 
Boulevard. Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 22,1991. Copies of the petition 
are available for inspection at that 
address. 

Dated; December 17. 1990. 

Patricia VV. Silvey, 

Director. Office of Standards, Regulations 
and Variances. 

|FR Doc. 90-29890 Filed 12-20-90: 8:45 am] 

BILLING CODE 4510-43-M 


(Docket No. M-90-184-C] 

Consolidation Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Consolidation Coal Company, 1800 
Washington Road, Pittsburgh, 
Pennsylvania 15241, has filed a petition 
to modify the application of 30 CFR 

75.1103-4 (automatic fire sensor and 
warning device systems; installation: 
minimum requirements) to its Loveridgc 
No. 22 Mine (I.D. No. 46-01433) located 
in Monongalia County, West Virginia. 
The petition is filed under section 101(c) 
of the Federal Mine Safety and Health 
Act of 1977. 

A summary of the petitioner's 
statements follows: 

1. The petition concerns the 
requirement that automatic fire sensor 
and warning device systems provide 
identification of fire within each belt 
flight. 

2. Petitioner proposes to use air in the 
belt entry to ventilate active working 
places and planned longwall panels. 

3. As an alternate method, petitioner 
proposes to install an early warning fire 
detection system utilizing a low-level 
carbon monoxide system in all belt 
entries used as intake aircourses. The 
petitioner outlines specific procedures 
and equipment in the petition. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that provided by the standard, while 
compliance with the standard will result 
in a diminution of safety to the miners. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
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Variances. Mine Safety and Health 
Administration, room 627, 4015 Wilson 
Boulevard. Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 22,1991. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 17.1990. 

Patricia W. Silvey, 

Director. Office of Standards. Regulations 
and Variances. 

|FR Doc. 90-29891 Filed 12-20-90; 8:45 am] 

BILLING CODE 4510-43-M 


[Docket No. M-90-183-CJ 

Consolidation Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Consolidation Coal Company, 1800 
Washington Road. Pittsburgh, 
Pennsylvania 15241 has filed a petition 
to modify the application of 30 CFR 
75.1103-4 (automatic fire sensor and 
warning device systems; installation; 
minimum requirements) to its Humphrey 
No. 7 Mine (I.D. No. 46-01453) located in 
Monongalia County, West Virginia. The 
petition is filed under section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that automatic fire sensor 
and warning device systems provide 
identification of fire within each belt 
flight. 

2. Petitioner proposes to use air in the 
belt entry to ventilate active working 
places and planned longwall panels. 

3. As an alternate method, petitioner 
proposes to install an early warning fire 
detection system utlizing a low-level 
carbon monoxide system in all beit 
entries used as intake aircourses. The 
petitioner outlines specific procedures 
and equipment in the petition. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that provided by the standard, while 
compliance with the standard will result 
in a diminution of safety to the miners. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 22,1991. Copies of the petition 


are available for inspection at that 
address. 

Dated: December 12,1990. 

Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

[FR Doc. 90-29892 Filed 12-20-90; 8:45 am] 

BILUNG CODE 4510-43-M 


[Docket No. M-90-182-C] 

Consolidation Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Consolidation Coal Company, 1800 
Washington Road, Pittsburgh, 
Pennsylvania 15241 has filed a petition 
to modify the application of 30 CFR 
75.1103-4 (automatic fire sensor and 
warning device systems; installation; 
minimum requirements) to its 
Blacksville No. 1 Mine (l.D. No. 46- 
01867) located in Monongalia County, 
West Virginia. The petition is filed 
under section 101(c) of the Federal Mine 
Safety and Health Act of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that automatic fire sensor 
and warning device systems provide 
identification of fire within each belt 
flight. 

2. Petitioner proposes to use air in the 
belt entry to ventilate active working 
places and planned longwall panels. 

3. As an alternate method, petitioner 
proposes to install an early warning fire 
detection system utilizing a low-level 
carbon monoxide system in all belt 
entries used as intake aircourses. The 
petitioner outlines specific procedures 
and equipment in the petition. 

4. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for the miners affected 
as that provided by the standard, while 
compliance with the standard will result 
in a diminution of safety to the miners. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 22,1991. Copies of the petition 
are available for inspection at that 
address. 


Dated: December 17,1990. 

Patricia W. Silvey, 

Director. Office of Standards. Regulations 
and Variances. 

[FR Doc. 90-29893 Filed 12-20-90; 8:45 am) 

BILLING COOE 4510-43-M 


[Docket No. M-90-180-CJ 

Dynamic Recovery, Inc.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

Dynamic Recovery, Inc., 314 Scott 
Avenue, Morgantown, West Virginia 
26505 has filed a petition to modify the 
application of 30 CFR 75.305 (weekly 
examinations for hazardous conditions) 
to its Pitt Gas Mine (I.D. No. 36-06478) 
located in Greene County. West 
Virginia. The petition is Filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that seals be examined on a 
weekly basis. 

2. Due to a cave-in, the seals in the 
mine cannot be safely examined and 
rehabilitation of this area is not feasible 
and would expose miners to 
unnecessary hazards. 

3. As an alternate method, the 
petitioner proposes to establish 
evaluation points where the air quantity 
and quality would be evaluated. 

4. In support of this request, the 
petitioner states that— 

(a) Tests for methane and the quantity 
of air would be determined weekly by a 
certified person at each station; and 

(b) The person making such 
examinations and tests would place his/ 
her initials and the date and time at 
each station. A record of these 
examinations, tests and actions taken 
would be recorded in a book kept on the 
surface and made available for 
inspection by interested persons. 

5. Petitioner states that the proposed 
alternate method will provide the same 
degree of safety for miners affected as 
that provided by the standard. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 22,1991. Copies of the petition 
are available for inspection at that 
address. 
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Dated: December 14.1990. 

Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

|FR Doc. 90-29882 Filed 12-20-90; 8:45 am) 

BILLING CODE 4510-43-M 


(Docket No. M-90-20-M] 

J.M. Huber Corp.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

J.M. Haber Corporation, Langley, 

South Carolina 29834-0300, has filed a 
petition to modify the application of 30 
CFR 56.14100 (safety defects; 
examination, correction and records) to 
its Langley Plant (I.D. No. 38-00053) 
located in Aiken County, South 
Carolina. The petition is filed under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that defects on equipment 
and machinery be corrected in a timely 
manner to prevent a safety hazard. 

2. Petitioner proposes to operate 
certain mobile equipment which is not 
exposed to adverse weather conditions 
without windshield wipers. 

3. Petitioner states that modification 
of the standard will in no way affect the 
safety of the workers. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, room 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 22,1991. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 14,1990. 

Patricia IV. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

[FR Doc. 90-29883 Filed 12-20-90; 8:45 am) 

BILLING CODE 4510-43-M 


[Docket No. M-90-193-C] 

OK & WV Coal Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

OK & WV Coal Company, P.O. Box 
326, Henryetta, Oklahoma 74437, has 
filed a petition to modify the application 
of 30 CFR 75.305 (weekly examinations 
for hazardous conditions) to its No. 1 


Mine (I.D. No. 34-01633) located in 
Okmulgee County, Oklahoma. The 
petition is filed under section 101(c) of 
the Federal Mine Safety and Health Act 
of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that aircourses be 
examined in their entirety on a weekly 
basis. 

2. Application of the standard would 
result in a diminution of safety to the 
miners. Rehabilitating the rock slope 
below a recent roof fail would be too 
hazardous to the miners. 

3. As an alternate method, petitioner 
proposes to establish evaluation points 
and monitor for dangerous and harmful 
mine gases on a weekly basis. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, roam 627, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 22,1991. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 14 1990. 

Patricia W. Silvey. 

Director, Office of Standards, Regulations 
and Variances. 

[FR Doc. 90-29884 Filed 12-20-90; 8:45 am) 

BILUNG COOE 4510-43-44 


[Docket No. M-90-198-C] 

San Juan Concrete Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

San Juan Concrete Company, P.O. Box 
16, Farmington, New Mexico 87499, has 
filed a petition to modify the application 
of 30 CFR 77.902 (low- and medium- 
voltage ground check monitor circuits) 
to its sand and gravel crushing plant 
(I.D. No. 29-01258) located in San Juan 
County, New Mexico. The petition is 
filed under section 101(c) of the Federal 
Mine Safety and Health Act of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that low- and medium- 
voltage resistance grounded systems to 
portable and mobile equipment include 
a fail safe ground check circuit or other 
no less effective device to monitor 
continuously the grounding circuit. 

2. As an alternate method, petitioner 
proposes to comply with electrical 


requirements in part 56, which allow a 
four-wire system with the fourth wire 
making the ground. 

3. In support of this request, petitioner 
states that: 

(a) The plant has operated with its 
current method of grounding for the past 
fifteen years with no apparent danger to 
miners. 

(b) Continuity and ground resistance 
are checked monthly. 

(c) Petitioner feels that the type of 
work should dictate the safety 
requirements rather than who has 
jurisdiction. 

4. The proposed alternate method will 
not reduce the level of safety provided 
to miners. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, room 627,4015 Wilson 
Boulevard, Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 22,1991. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 14.1990. 

Patricia W. Silvey, 

Director, Office of Standards, Regulations 
and Variances. 

[FR Doc. 90-29887 Filed 12-20-90; 8:45 amf 

BILLING CODE 4510-43-M 


(Docket No. M-90-196-C1 

San Juan Concrete Co.; Petition for 
Modification of Application of 
Mandatory Safety Standard 

San Juan Concerte Company, P.O. Box 
16, Farmington, New Mexico 87499, has 
filed a petition to modify the application 
of 30 CFR 77.502 (electric equipment; 
examination, testing, and maintenance) 
to its sand and gravel crushing plant 
(I.D. No. 29-01258) located in San Juan 
County, New Mexico. The petition is 
filed under section 101(c) of the Federal 
Mine Safety and Health Act of 1977. 

A summary of the petitioner’s 
statements follows: 

1. The petition concerns the 
requirement that electric equipment be 
frequently examined, tested, and 
properly maintained by a qualified 
person and a record kept of such 
examinations. 

2. As an alternate method, petitioner 
proposes to comply with electrical 
regulations in part 56, which does not 
require this certification. 
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In support of this request, petitioner 
states that: 

(a) The plant has operated with its 
present manner of wiring for the past 15 
years with no apparent danger to 
miners. 

(b) People doing the electrical work 
have combined experience totaling 18 
years on this type of plant. 

(c) Petitioner feels that the type of 
work should dictate the safety 
requirements rather than who has 
jurisdiction. 

4. The proposed alternate method will 
not reduce the level of safety provided 
to miners. 

Request for Comments 

Persons interested in this petition may 
furnish written comments. These 
comments must be filed with the Office 
of Standards, Regulations and 
Variances, Mine Safety and Health 
Administration, Room 627, 4015 Wilson 
Boulevard. Arlington, Virginia 22203. All 
comments must be postmarked or 
received in that office on or before 
January 22,1991. Copies of the petition 
are available for inspection at that 
address. 

Dated: December 14,1990. 

Patricia W. Silvey, 

Director. Office of Standards. Regulations 
and Variances . 

[FR Doc. 90-29888 Filed 12-20-90; 8.45 am) 

BILLING CODE 4510-43-M 


NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 40-2061-ML] 

In the Matter of Kerr-McGee Chemical 
Corp. (West Chicago Rare Earths 
Facility); Oral Argument 

Notice is hereby given that, in 
accordance with the Appeal Board's 
order of November 28.1990. oral 
argument on (1) the appeals of the State 
of Illinois and the City of West Chicago 
from the Licensing Board’s initial 
decision, LBP-90-9, 31 NRC 150 (1990) 
and related rulings; (2) the intervenors* 
August 31,1990, motion to vacate; and 
(3) the intervenors’ October 22,1990, 
motion to terminate the proceeding, will 
be heard at 9:30 a m. on Wednesday, 
January 16. 1991 , in the NRC Public 
Hearing Room, Fifth Floor. East- West 
Towers Building, 4350 East- West 
Highway, Bethesda, Maryland. 

Dated: December 17.1990. 


For the Appeal Board. 

Barbara A. Tompkins, 

Secretary to the Appeal Board. 

[FR Doc. 90-29931 Filed 12-20-90; 8:45 am) 
BILLING CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards, Subcommittee on 
Materials and Metallurgy; Meeting 

The Subcommittee on Materials and 
Metallurgy will hold a meeting on 
January 9,1991, room P-110, 7920 
Norfolk Avenue, Bethesda, MD. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
will be as follows: 

Wednesday, January 9.1991 — 8:30 
a.m. until the conclusion of business. 

The Subcommittee will review the 
proposed resolution of Generic Safety 
Issue 29. “Bolting Degradation or Failure 
in Nuclear Power Plants.” 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be 
accepted and made available to the 
Committee. Recordings will be permitted 
only during those portions of the 
meeting when a transcript is being kept, 
and questions may be asked only by 
members of the Subcommittee, its 
consultants, and staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below as 
far in advance as is practicable so that 
appropriate arrangements can be made. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC staff, 
their consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, the scheduling of 
sessions open to the public, whether the 
meeting has been cancelled or 
rescheduled, the Chairman’s ruling on 
requests for the opportunity to present 
oral statements and the time allotted 
therefore can be obtained by a prepaid 
telephone call to the Designated Federal 
Official, Mr. Elpidio Igne (telephone 301/ 
492-8192) between 7:30 a.m. and 4:15 
p.m. Persons planning to attend this 
meeting are urged to contact the above 
named individual one or two days 
before the scheduled meeting to be 
advised of any changes in schedule, etc., 
w’hich may have occurred. 


Dated: December 13.1990. 

Gary R. Quittschreiber, 

Chief. Nuclear Reactors Branch. 

[FR Doc. 90-29927 Filed 12-20-90; 8:45 am) 
BILLING COOE 7590-01-M 


Arizona Public Service Co.; Order 
Imposing Civil Monetary Penalty 

[Docket Nos. 50-528, 50-529, & 50-530; 
License Nos. NPF-41, NPF-51, & NPF-74 EA 
90-147) 

I 

Arizona Public Service Company 
(Licensee or APS) is the holder of 
Operating License Nos. NPF-41, NPF-51, 
NPF-74 issued by the Nuclear 
Regulatory Commission (NRC or 
Commission) on June 1,1985, April 24, 
1986 and November 25,1987, 
respectively. The licenses authorize the 
Licensee to operate the Palo Verde 
Nuclear Power Station (PVNGS) Units 1, 
2, and 3. 

II 

An inspection of the Licensee’s 
activities was conducted from July 16 to 
August 7,1990. The results of this 
inspection indicated that the Licensee 
had not conducted its activities in full 
compliance with NRC requirements. A 
written Notice of Violation and 
Proposed Imposition of Civil Penalty 
(Notice) was served upon the Licensee 
by letter dated September 26,1990. The 
Notice states the nature of the 
violations, the provisions of the NRC’s 
requirements that the Licensee had 
violated, and the amount of the civil 
penalty proposed for the violations. The 
Licensee responded to the Notice in a 
letter dated October 25,1990. In its 
response, the Licensee admitted the two 
violations that formed the basis for the 
proposed civil penalty, but requested 
that the NRC reconsider its application 
of the escalation and mitigation factors 
used to adjust the base civil penalty. 

The request was based on the Licensee’s 
belief that the NRC had misunderstand 
the sequence of events associated with 
the stated violations, including the 
Licensee’s immediate and long-term 
corrective actions upon learning of the 
violations. 

III 

After consideration of the Licensee’s 
response and the statements of fact, 
explanation, and argument for 
mitigation contained therein, the NRC 
staff has determined, as set forth in the 
appendix to this Order, that the 
violations occurred a9 stated and the 
penalty proposed for the violations 
should be imposed. 
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IV 

In view of the foregoing and pursuant 
to section 234 of the Atomic Energy Act 
of 1954, as amended (Act). 42 U.S.C. 

2282, and 10 CFR 2.205, it is hereby 
ordered, That: 

The Licensee pay a civil penalty in the 
amount of $75,000 within 30 days of the 
date of this Order, by check, draft, or 
money order, payable to the Treasurer 
of the United States and mailed to the 
Director, Office of Enforcement, U.S. 
Nuclear Regulatory Commission, attn: 
Document Control Desk, Washington, 

DC 20555. 

V 

The Licensee may request a hearing 
within 30 days of the date of this Order. 
A request for a hearing should be clearly 
marked as a "Request for an 
Enforcement Hearing" and shall be 
addressed to the Director, Office of 
Enforcement U.S, Nuclear Regulatory 
Commission, attn: Document Control 
Desk, Washington, DC 20555. Copies 
also shall be sent to the Secretary, U.S. 
Nuclear Regulatory Commission and the 
Assistant General Counsel for Hearings 
and Enforcement at the same address, 
and to the Regional Administrator, NRC 
Region V, 1450 Maria Lane, Walnut 
Creek, California 94596. 

If a hearing is requested, the 
Commission will issue an Order 
designating the time and place of the 
hearing. If the Licensee fails to request a 
hearing within 30 days of the date of this 
Order, the provisions of this Order shall 
be effective without further proceedings. 
If payment has not been made by that 
time, the matter may be referred to the 
Attorney General for collection. 

In the event the Licensee requests a 
hearing as provided above, the issues to 
be considered at such hearing shall be 
whether, on the basis of Lhe violations 
admitted by the Licensee, this Order 
should be sustained. 

Dated af Rockville, Maryland this 13th day 
of December 1990. 

For the Nuclear Regulatory Commission. 
James H. Sniezek. 

Deputy Executive Director for Nuclear 
Reactor Regulation. Regional Operations, and 
Research. 

Appendix—Evaluation and Conclusions 

On September 26,1990, a Notice of 
Violation and Proposed Imposition of 
Civil Penalty (Notice) was issued for 
violations identified during an NRC 
inspection. Arizona Public Service 
Company (APS or Licensee) responded 
to the Notice on October 25.1990 
(Response). APS admits that the 
violations occurred as stated in the 
Notice, but requests reconsideration of 


the amount proposed for the penalty. 

The NRC’s evaluation and conclusions 
regarding the Licensee’s response are 
presented below. 

Restatement of Violation 

A. 10 CFR 55.25 requires the facility 
licensee to notify the NRC within 30 
days if, during the term of a licensed 
operator's license, the facility licensee 
learns that the operator has developed a 
physical or mental condition that causes 
the operator to fail to meet the 
requirements of 10 CFR 55.21.10 CFR 
55.21 requires, by reference to 10 CFR 
55.33(a)(1), that a licensed operator’s 
medical condition and general health 
will not adversely affect the 
performance of assigned operator duties 
or cause operational errors endangering 
public health and safety. 

Contrary to the above, the facility 
licensee failed to notify the NRC within 
30 days of learning of the diagnosis of 
the medical conditions of licensed 
operators of which the facility licensee 
was aware, and which caused the 
respective operators to fail to meet the 
requirements of 10 CFR 55.33(a)(1), as 
evidenced by the following examples: 

1. Diagnosis of active Meniere’s 
Disease disclosed by a licensed operator 
to the facility licensee on a medical 
history form on December 29,1989. 

2. Diagnosis of a licensed operator 
with diabetes mellitus on December 15, 
1986 through a medical examination by 
the facility licensee’s medical personnel. 

3. The need for corrective lenses by a 
licensed operator on August 2,1988 
through a medical examination by the 
facility licensee’s medical personnel. 

4. The taking of a pain medication by 
a licensed operator during the period of 
March—June 1990. 

B. 10 CFR 55.23 requires an authorized 
representative of the facility licensee to 
certify the medical fitness of an operator 
license applicant by completing and 
signing Form NRC-396, "Certification of 
Medical Examination by Facility 
Licensee." Form NRC-396 is a 
certification that a medical examination 
has been conducted in accordance with 
ANSI/ ANS 3.4—1983 or ANSI/ANS 

15.4— 1977 (N380). 

Contrary to the above, on November 
7.1987, September 12,1988. and July 18, 
1989, an authorized facility 
representative certified on Form NRC- 
396 that operator licensing medical 
examinations were performed in 
accordance with the guidance contained 
in ANSI/ANS 3.4-1983 or ANS/ANS 

15.4- 1977 (N380) when, in fact, for 15 
individuals the examination failed to 
meet those requirements. 

This is a Severity Level III problem 
(Supplement I). 


Summary of Licensee's Response 

APS admits the violations as stated in 
the Notice, and acknowledges the 
appropriateness of a crvrl penalty. 
However. APS believes that the NRC 
may not have considered all relevant 
facts in weighing the escalation and 
mitigation factors listed in the NRC’s 
Enforcement Policy, and thus requests 
reconsideration of the amount of the 
civil penalty. 

APS asserts that the NRC’s 
consideration of the applicable factors 
may have been based on a 
misunderstanding of the actual sequence 
of events. APS supports this position 
with a discussion of the role of the 
Quality Assurance (QA) organization in 
reviewing the medical record 
discrepancy problem identified by the 
NRC during May 1990. APS states that 
the initial QA review was intentionally 
limited in scope to focus on whether 
each licensed operator had received a 
medical examination in accordance with 
applicable standards within the last two 
years, as this directly addressed the 
NRC inspector's area of concern and 
was most likely to have current safety 
significance. In addition, a 
comprehensive independent program 
review had been scheduled on the 
overall APS QA audit schedule for 
October 1990, as discussed during the 
Enforcement Conference. Based upon 
this chronology, APS appears to suggest 
that mitigation of the proposed civil 
penalty was warranted for the 
corrective actions taken. 

NRC Evaluation of Licensee's Response 

The Licensee requested the NRC to 
reconsider the escalation and mitigation 
factors and reduce the amount of the 
proposed civil penalty. The Licensee’s 
response does not appear to challenge 
or provide new information regarding 
the 50% escalation applied for NRC 
identification. Rather, the response is 
limited to a discussion of the corrective 
action Factor, for which neither 
escalation nor mitigation was deemed 
appropriate when the civil penalty was 
proposed. No mention was made by the 
Licensee in its Response regarding the 
application of the other factors in the 
NRC Enforcement Policy. The 
subsequent analysis is therefore limited 
to the identification and corrective 
action factors. 

Mitigation is not warranted for either 
identification or corrective action. It is 
recognized that the Licensee discovered 
significant aspects of the breakdown in 
its medical qualification program for 
licensed operators in June 1990. 
However, this occurred only after a May 
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1990 NRC inspection found potential 
problems with licensed operator 
requalification records and a lack of 
administrative controls for ensuring that 
licensed operators received a physical 
examination that conformed to the 
requirements for operator licensing and 
renewal. Consequently, escalation for 
NRC identification of the violation is 
judged appropriate. 

No mitigation was proposed for the 
Licensee’s corrective actions because 
the Licensee’s actions were not 
considered prompt or extensive. In fact, 
the Licensee’s response to the May 1990 
inspection findings were of limited 
scope and untimely. This is most clearly 
demonstrated by the identification of 
additional violations by the NRC at a 
subsequent inspection in July 1990. 
Though the Licensee's Response stated 
that a review had been scheduled as 
part of a QA audit to be conducted in 
October 1990. and that this planned 
review was discussed during the 
Enforcement Conference, the NRC also 
does not consider this action to have 
been prompt enough to merit credit. APS 
approached its audit schedule 
incrementally rather than aggressively, 
after being prodded a number of times 
by the NRC. This APS approach was 
untimely considering the significant 
programmatic weaknesses identified at 
that time. Consequently, the Licensee's 
corrective action does not warrant 
mitigation. 

In its response. APS asserted that the 
violations had no actual and very little 
potential impact on the public health 
and safety. APS failed to discuss the 
operator diagnosed with Meniere's 
disease, a condition that could have 
significantly affected his performance 
with little warning. The operator 
disclosed this diagnosis to APS on his 
December 29.1989 medical examination 
history, but APS failed to take 
appropriate action until the operator 
was reexamined on June 20.1990 due to 
missed laboratory tests. The operator 
was subsequently removed from 
licensed duties more than a year after 
APS initially learned of his vertigo and 
almost six months after he had 
disclosed the diagnosis of Meniere's 
disease on his APS medical examination 
history. The NRC medical reviewer has 
concluded that he should remain off- 
duty until the condition is corrected. 

NRC Conclusion 

The NRC staff has concluded that the 
Licensee has not provided an adequate 
basis for mitigation of the proposed civil 
penalty. The 50% escalation applied for 
NRC identification was not challenged, 
and no new information regarding the 
promptness or comprehensiveness of the 


corrective actions was provided by the 
Licensee. Consequently, the NRC 
concludes that the proposed civil 
penalty in the amount of $75,000 should 
be imposed. 

[FR Doc. 90-29928 Filed 12-20-90; 8:45 ami 

BILLING COOE 7590-01-W 


l Docket Nos. 50-528, 50-529, and 50-530] 

Arizona Public Service Co. f et al.; 
Consideration of Issuance of 
Amendments to Facility Operating 
Licenses and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing 

The U.S. Nuclear Regulatory 
Commission (the Commission) is 
considering issuance of an amendment 
to Facility Operating License Nos. NPF- 
41, NPF-51, and NPF-74, issued to 
Arizona Public Service Company. Salt 
River Project Agricultural Improvement 
and Power District, El Paso Electric 
Company, Southern California Edison 
Company, Public Service Company of 
New Mexico, Los Angeles Department 
of Water and Power and Southern 
California Public Power Authority 
(licensees), for operation of the Palo 
Verde Nuclear Generating Station. Unit 
Nos. 1, 2, and 3 located in Maricopa 
County. Arizona. 

The proposed amendment would 
revise the technical specifications 
relating to the minimum required 
shutdown cooling flowrate. The 
amendment would reduce the required 
flowrate from 4000 gpm to 3780 gpm to 
provide additional margin for preventing 
air entrainment while the reactor 
coolant system is partially drained. 

Before issuance of the proposed 
license amendments, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act) and the Commission's 
regulations. 

The Commission has made a proposed 
determination that the requests for 
amendments involve no significant 
hazards consideration. Under the 
Commission's regulations in 10 CFR 
50.92, this means that operation of the 
facilities in accordance with the 
proposed amendments would not (1) 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated; or (2) 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. These three criteria are 
discussed in detail below, as presented 
by the licensees: 


Standard 1—Involves a significant 
increase in the probability or 
consequences of an accident previously 
evaluated. 

The proposed change does not involve 
a significant increase in the probability 
or consequences of an accident 
previously evaluated but actually 
enhances the safety of operation of the 
shutdown cooling system. Lowering the 
shutdown cooling flow during reduced 
reactor coolant system inventory 
operation improves the margin between 
the required minimum flow and the 
formation of vortexes in the shutdown 
cooling suction nozzles. The formation 
of these vortexes has the potential of air 
binding the shutdown cooling heat 
exchanger and pumps of the operating 
shutdown cooling train. 

The boron dilution event was 
analyzed by ABB-Combustion 
Engineering to determine if the new 
flowrates would provide adequate time 
for operator recognition and correction 
prior to criticality. The results are as 
follows: 

The limiting (most rapid) case was 
analyzed for PVNCS was the case of a 
dilution during Beginning of Core (BOC). 
Mode 5 drained conditions, at the maximum 
charging flow rate. Based upon the RCS 
volume which was assumed (including one 
train of SDCS) at these conditions, and the 
time associated with circulation of the RCS at 
an actual flow of 3400 gpm. the analysis 
shows that the mixing time is short relative to 
the time to criticality therefore the dilution 
would proceed smoothly. It is concluded that 
there will be sufficient time to recognize and 
control the dilution before the core reached 
critical. The case of Mode 5, RCS not drained 
(with all other conditions the same) and 
Mode 6 are bounded by the limiting case of 
drained conditions in Mode 5. Therefore a 
shutdown cooling system flowrate of 3400 
gpm is acceptable in Modes 5 and 8 with 
respect to postulated boron dilution event. 
This evaluation has completed verification 
according to the C-E (Quality Assurance 
Design Manual). 

Standard2 —Create the possibility of 
a new or different kind of accident from 
any accident previously evaluated. 

The proposed reduced shutdown 
cooling flow changes the allowable flow 
to a value which does not affect the 
capability to detect and take corrective 
action for a boron dilution incident 
while on shutdown cooling. The ability 
of a shutdown cooling system to remove 
decay heat and maintain RCS 
temperature is controlled by operators 
who vary flow through the shutdown 
cooling heat exchanger to maintain the 
specified mode temperature 
requirements. The proposed minimum 
flow decreases the possibility of air 
binding the shutdown cooling system 
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when at mid-loop by minimizing 
operation with flowrates which could 
induce significant air entrainment in the 
shutdown cooling system. The reduced 
flow does not affect operation of the 
shutdown cooling system nor involve 
any system configuration changes. Thus 
no possibility of a new or different kind 
of accident from any accident previously 
evaluated is created. 

Standard 3 —Involve a significant 
reduction in the margin of safety. 

The reduction in the minimum flow 
requirements does not reduce the margin 
of safety associated with the operation 
of the shutdown cooling system. The 
system will still perform within its 
design bases. The proposed flow will 
increase the margin of safety by 
allowing operation of the system further 
away from the flowrates which produce 
significant air entrainment in the 
shutdown cooling system. This 
minimizes the possibility of rendering 
one train of shutdown cooling 
inoperable due to air binding of the 
pumps or heat exchanger. 

The proposed change matches one of 
the examples given in 51 FR 7751 of 
amendments that do not involve a 
significant hazards consideration. 
Specifically, the proposed amendment is 
a change resulting from the application 
of a small refinement of a previously 
used calculational model or design 
method. In this case, the lower minimum 
flow requirements were the result of a 
reanalysis of the boron dilution event by 
ABB-Combustion Engineering. This 
reanalysis demonstrated the proposed 
minimum flowrates presented in this 
amendment request meet the 
requirements of the original analysis. 

Therefore, based on the above 
considerations, the Commission has 
made a proposed determination that the 
request for amendment involve no 
significant hazards consideration. 

The Commission is seeking puLlic 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publications Services, 
Office of Administration. U.S. Nuclear 
Regulatory Commission. Washington, 

DC 20555, and should cite the 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 
room P-223, Phillips Building, 7920 


Norfolk Avenue, Bethesda, Maryland, 
from 7:30 a.m. to 4:15 p.m. Copies of 
written comments received may be 
examined at the NRC Public Document 
Room, the Gelman Building. 2120 L 
Street NW., Washington, DC. The filing 
of requests for hearing and petitions for 
leave to intervene is discussed below. 

By January 22,1991, the licensees may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission’s “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR part 2. 

Interested persons should consult a 
current copy of 10 CFR 2.714 which is 
available at the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street NW., Washington, DC 
20555 and at the Local Public Document 
Room located at the Phoenix Public 
Library, 12 East McDowell Road, 
Phoenix, Arizona 85004. 

If a request for a hearing or petition 
for leave to intervene is filed by the 
above date, the Commission or an 
Atomic Safety and Licensing Board, 
designated by the Commission or by the 
Chairman of the Atomic Safety and 
Licensing Board Panel, will rule on the 
request and/or petition and the 
Secretary or the designated Atomic 
Safety and Licensing Board will issue a 
notice of hearing or an appropriate 
order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner’s 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner’s interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petitioner without requesting leave of 
the Board up to fifteen (15) days prior to 


the first prehearing conference 
scheduled in the proceeding, but such an 
amended petition must satisfy the 
specificity requirements described 
above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment requests involve no 
significant hazards consideration, the 
Commission may issue the amendments 
and make them effective, 
notwithstanding the request for a 
hearing. Any hearing held would take 
place after issuance of the amendments. 

If the final determination is that the 
amendment requests involve a 
significant hazards consideration, any 
hearing held would take place before 
the issuance of the amendments. 
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Normally, the Commission will not 
issue the amendments until the 
expiration of the 30-day notice period 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendments before the 
expiration of the 30-day notice period, 
provided that its Final determination is 
that the amendments involve no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received 
Should the Commission take this action, 
it will publish a notice of issuance and 
provide the opportunity for a hearing 
after issuance. The Commission expects 
that the need to take this action will 
occur very infrequently. 

A request for a hearing or a petition 
for leave to intervene shall be Filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission. 
Washington. DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street NW.. Washington, DC. by 
the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at 1-800-325-6000 (in 
Missouri 1-800-342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
James E. Dyer, petitioner’s name and 
telephone number, date petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the OfFice of the 
General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 

DC 20555. and to Arthur C. Gehr. Esq.. 
Snell and Wilmer. 3100 Valley Center, 
Phoenix, Arizona 85073, attorney for the 
licensee. 

Nontimely Filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or request 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board, that the petition and/or request 
should be granted based upon a 
balancing of the factors specified in 10 
CFR 2.714{a)(l)(jM v ) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment dated November 20.1990. 
which is available for public inspection 
at the Commission’s Public Document 


Room, the Gelman Building. 2120 L 
Street NW.. Washington. DC 20555. and 
at the local public document room, 
Phoenix Public Library. 12 East 
McDowell Road, Phoenix. Arizona 
85004. 

Dated at Rockville. Maryland this 12th day 
of December 199a 

For the Nuclear Regulatory Commission. 
Charles M. Trammel, 

Senior Project Manager. Project Directorate 
V, Division of Reactor Projects 111/IV/V, 
Office of Nuclear Reactor Regulation. 

[FR Doc. 90-29929 Filed 12-20-90: 8:45 am] 
BILLING CODE 7590-01-* 


[Docket No. 50-4161 

Entergy Operations, Inc, et aU 
Withdrawal of Application for 
Amendment to Facility Operating 
License 

In the matter of Entergy Operations. Inc., 
System Energy Resources, Inc.. South 
Mississippi Electric Power Association and 
Mississippi Power 4 Light Company, Grand 
Gulf Nuclear Station. Unit No. 1 

The U.S. Nuclear Regulatory 
Commission (the Commission) has 
received from Entergy Operations, Inc. 
(the licensee) a letter withdrawing its 
January 26,1989 application, as 
supplemented May 4,1990, for proposed 
amendment to Facility Operating 
License No. NPF-29 for the Grand Gulf 
Nuclear Station, Unit No. 1, located in 
Claiborne County, Mississippi. 

The proposed amendment would have 
required secondary containment when 
moving certain loads over irradiated fuel 
assemblies during plant outages when 
secondary containment would not 
otherwise be required. The condition 
associated with the Technical 
Specification (TS) change was identiFied 
in Licensee Event Report (LER) 88/016 
dated October 21,1988 (interim report) 
and LER 88/016-01 dated February 1, 
1989 (Final Report). The licensee 
identified in LER 88/018 a condition 
which, without proper controls, may 
have allowed loads weighing less than 
1140 pounds (i.e„ “light loads”) to be 
transported over irradiated fuel 
assemblies without secondary 
containment. Loads of sufficient 
potential energy could result in 
exceeding offsite dose guideline values 
in 10 CFR part 100, if dropped on 
irradiated fuel assemblies without 
secondary containment. As corrective 
action for this condition, the licensee 
implemented administrative controls 
which preclude the condition at GGNS, 
notified the General Electric Company 
(NSSS vendor), and advised other 
industry groups of the potential 


condition. As supplemental corrective 
action, a Technical SpeciFication chanje 
was requested. 

The Commission has previously 
issued a Notice of Consideration of 
Issuance of Amendment published in the 
Federal Register on February 7.1989 (54 
FR 6048). 

By letter dated December 7,1990, the 
licensee withdrew the proj-osed change 
request because this condition is now 
considered to be a generic TS issue 
which should be resolved generically. 
The safety concerns identiFied in LER 
88/016 have been, and will continue to 
be, addressed at GGNS through 
administrative controls on handling light 
loads to assure that, in the event of a 
load drop on irradiated fuel, offsite 
radiation dose consequent as would be 
limited to 25% of the guideline values in 
10 CFR part 100 which is an acceptance 
criterion in the Standard Review Plan 
(NUREG-0800). 

For further details with respect to this 
action, see the application for 
amendment dated January 26.1989. as 
supplemented May 4,1990 and the 
licensee’s letter dated December 7, 1990, 
which withdrew the application for 
license amendment. The above 
documents are available for public 
inspection at the Commission's Public 
Document Room, The Gelman Building, 
2120 L Street NW., Washington, DC, at 
the Hinds Junior College, McLendon 
Library, Raymond, Mississippi 39154. 

Dated at Rockville. Maryland, this 14th day 
of December 1990. 

For the Nuclear Regulatory Commission. 

Lester L. Kintner, 

Senior Project Manager. Project Directorate 
1V-1, Division of Reactor Projects III . IV. and 
V. Office of Nuclear Reactor Regulation. 

[FR Doc. 90-29930 Filed 12-20-90; 8:45 amj 
BILUNG CODE 7590-01-II 


OFFICE OF PERSONNEL 
MANAGEMENT 

Announcement of Revisions In 
Administrative Law Judge Examination 

agency: Office of Personnel 

Management (OPM). 

action: Notice. __ 

summary: This notice informs interested 
parties that the competitive examination 
for applicants for administrative law 
judge (ALJ) positions is being revised. 
Interested parties are invited to submit 
comments. 

dates: Comments must be received by 
January 22,1991. 

ADDRESSES: Send or deliver written 
comments to Craig B. Pettibone. 
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Assistant Director for Administrative 
Law Judges, Career Entry Group, U.S. 
Office of Personnel Management, room 
2433,1900 E Street NW., Washington, 

DC 20415. 

FOR FURTHER INFORMATION CONTACT: 

Craig Pettibone, (202) 600-0810; FTS 
266-0810. 

SUPPLEMENTARY INFORMATION: . 
Background 

Examinations need to be reviewed 
periodically to ensure that the 
measurement tools are continuing to 
identify the best qualified candidates. 
Accordingly, during the past year the 
Office of Personnel Management (OPM) 
conducted a study of the examination 
for applicants for administrative law 
judge (ALJ) positions. Reports on such 
studies and examination changes 
resulting therefrom are not ordinarily 
published in the Federal Register. 
However, because of the significant 
nature of the positions filled through the 
examination for administrative law 
judge applicants, OPM wishes to take 
this opportunity to invite comments from 
interested members of the public. 

Summary of ALJ Examination Study 

Our study was based on a job 
analysis conducted among those who 
best know the job—the administrative 
law judges themselves. A job analysis 
questionnaire was sent to 1024 
incumbent ALJs and 586 or 5 7% 
responded. Survey responses provided 
data on the time spent and the 
importance of 149 job activities. Through 
this analysis, we (1) identified important 
job activities of administrative law 
judges, (2) linked those activities to 
important knowledge, skills and abilities 
(KSAs) for the job, and (3) determined 
whether the current test tools measure 
these KSAs. In this way, we ensured 
that administrative law judge 
examination criteria are job-related and 
supported by content validity evidence. 

We found that the important KSAs 
identified in this study for the job of 
administrative law judge are being fully 
measured by the Written Demonstration 
(WD), Panel Interview (PI) and Personal 
Reference Inquiry (PRI) parts of the 
examination. Accordingly, no changes 
are required in these test tools at this 
time. However, we also found that not 
all of the important KSAs identified in 
this study are being fully measured by 
the Supplemental Qualifications 
Statement (SQS) part of the 
examination. Therefore, the SQS part of 
the examination needs to be revised to 
include both new test questions and 
new benchmarks for measuring 
applicant responses to those questions. 


A panel of administrative law judges „ 
has already helped us write new SQS 
operational definitions for each KSA 
which the applicant must respond to. 
During the spring, we plan to convene 
other panels of judges to help us develop 
the new SQS benchmarks. The revised 
SQS would continue to evaluate 
applicant experience in the areas of (1) 
knowledge of rules of evidence & trial 
procedure (now knowledge of 
administrative procedures, rules of 
evidence and trial practices); (2) 
analytical ability; (3) decision-making 
ability; (4) oral communication & judicial 
temperament; and (5) writing ability. 
Also, applicants would be evaluated on 
a new area, organizational skills related 
to management of caseloads. Because 
exam criteria would be changing, 
current applicants would have to 
complete a new SQS along with new 
applicants when the exam is changed 
and reopened to receipt of new 
applications. 

In this study, four basic program 
issues were also considered and 
resolved as follows: 

(1) Is Administrative Law and/or 
Trial Experience Essential? Candidates 
need to have administrative law and/or 
trial experience. A majority of the 
judges consulted in the study confirmed 
that 7 years of formal hearing 
experience as an attorney is an 
important minimum prerequisite for the 
job. They confirmed that such 
experience may be obtained in legal 
practice with either an administrative 
agency or a court. However, the 
instructions on the SQS need to be 
revised to make this latter point clear. 

(2) Should Applicants Be Screened for 
Possession of Agency-Specific Subject 
Matter Expertise? Available evidence 
does not support screening applicants 
for agency-specific subject matter 
expertise. Some judges thought such 
experience helped, and others thought it 
did not. While one fifth of the judges 
without agency-specific experience 
reported they became proficient in the 
subject matter of their agency relatively 
quickly in zero to 3 months, most 
reported it took more than 3 months. 
Accordingly, the exam announcement 
should continue to provide, as it has 
since 1984, that OPM will screen 
candidates for possession of agency- 
specific experience, only if agencies can 
justify by empirical data gathered 
through job analysis that special 
qualifications enhance perform on the 
job. 

(3) Does the Exam Appropriately Use 
the Same Criteria to Evaluate 
Candidates for both GS-15 and GS-16 
Positions? GS-15 positions are primarily 
in the benefit area and GS-16 positions 


are primarily in the regulatory area. The 
job analysis determined that some 
important job activities are emphasized 
by all judges, and other important 
activities are emphasized by either 
benefit or regulatory judges. However, 
because all judges may be called upon 
to perform all of these activities, the 
study found that all applicants should 
be assessed by the same knowledge, 
skills and abilities, and selection 
criteria. Further study is needed, though, 
to determine whether separate 
benchmarks may still be needed to 
credit fully important experience for 
either benefits or regulatory judge 
positions in the SQS portion of the 
exam. 

(4) What Can Be Done to Improve the 
Representation of Women and Minority 
Group Members as Judges? Women and 
minorities score as well as other 
applicants. More women and minorities 
have, in fact, been appointed under the 
current examination. Of 1,024 judges in 
1989, 38 or 3.71% were women, 26 or 
2.54% were Black, and 25 or 2.44% were 
Hispanic. Of 291 applicants appointed 
as judges since 1984 under the current 
examination, 21 or 7.2% were women, 8 
or 2.8% were Black, and 12 or 4.1% were 
Hispanic. However, increased effort 
needs to be taken to recruit among the 
growing numbers of women and 
minority attorneys to ensure they are 
fully represented among applicants and 
incumbent judges. The exam needs to be 
reopened more frequently than every 
three years to make this possible. 

In addition, as a result of the study, 
three other actions were also identified 
for improving the administrative law 
judge exam: 

(a) Modify the weights placed on the 
four parts of the exam from 63% on the 
SQS and 12% on each of the other 3 
parts, to 50% on the SQS, 20% on the W'D 
and PI. and 10% on the PRI; 

(b) Process all applicants through all 
parts of the examination and add 
veterans preference points at the end, 
rather than fully processing only those 
applicants with high scores on the SQS 
as adjusted for veterans preference; and 

(c) Develop over the next year or two 
a new PRI for new applicants that will 
be more readily comprehensible to 
reference givers than the present forced- 
choice one now in use. 

Effects on Current Operations 

Changing and reopening the 
administrative law judge examination as 
recommended in our study will broaden 
opportunities for well-qualified 
applicants to apply and be included on 
the administrative law judge registers. 

At the same time, such actions will give 
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us an opportunity to recruit among the 
growing number of women and minority 
attorneys so as to increase their 
representation among applicants and 
incumbent judges. Subject to receiving 
and considering comments by agencies, 
bar associations and other interested 
parties on these proposed changes, OPM 
plans on implementing them as soon as 
possible. 

U.S. Office of Personnel Management. 
Constance Berry Newman. 

Director. 

|FR Doc. 90-29919 Filed 12-20-90; 8:45 am] 

BILLING CODE 6325-01-HI 


SECURITIES AND EXCHANGE 
COMMISSION 

(Ret. No. 34-28705; International Series Ret. 
No. 210; File No. SR-NASD-90-33, Arndt. 

No. 1] 

Self-Regulatory Organizations; 
Proposed Rule Change by the National 
Association of Securities Dealers, Inc. 
Relating to the NASDAQ International 
Service 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934,15 
U.S.C. 78s(b)(l), notice is hereby given 
that on October 3,1990, the National 
Association of Securities Dealers, Inc. 
(“NASD”) filed with the Securities and 
Exchange Commission (“Commission”) 
the proposed rule change as described 
in items I, II, and III below, which Items 
have been prepared by the NASD. 1 The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory' Organizations; 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The NASD hereby submits, pursuant 
to section 19(b)(1) of the Securities 
Exchange Act of 1934 (the “Act”) and 
rule 19b-4 thereunder, Amendment No. 1 
to a propposed rule change (designated 
file No. SR-NASD-90-33) concerning the 
pilot operation of the NASDAQ 
International Service (hereinafter 
referred to as “NASDAQ 
INTERNATIONAL” or the “SERVICE”) 
for a term of two years. NASDAQ 
INTERNATIONAL constitutes an 
extension of the NASD’s electronic 


1 This release includes technical amendments 
submitted by the NASD on December 3.1990, See 
letter from Michael J. Kulczak. Associate General 
Counsel. NASD, to Christine A. Sakach. Branch 
Chief, Division of Market Regulation , SEC, dated 
December 3.1990. The NASD also submitted a letter 
on eligible securities for trading in the Service. See 

letter from Joseph Haridman, President. NASD to 

Richard G. Ketchum. Director. Division of Market 
Regulation. SEC dated December 5,1990. 


inter-dealer market to Europe (initially 
to the United Kingdom (“U.K.”)) through 
a communications node located in 
London. The SERVICE will support an 
early trading session (“European 
Session”) running from 3:30 to 9 a.m. 

E.T. on each U.S. business day—that 
coincides with the business hours of 
London financial markets. The domestic 
NASDAQ market will continue to be 
open from 9:30 a.m. to 4 p.m. E.T. 
(hereinafter referred to as the “Domestic 
Session”), and the NASD rules 
governing that session would not be 
altered by this Filing. 

As originally submitted to the 
Commission, File No. SR-NASD-90-33 
detailed the structure and operational 
features of the SERVICE. 2 That filing 
also contained the text of a specialized 
set of rules (hereinafter referred to as 
the “International Rules”) that would 
govern broker-dealers 1 participation in 
the SERVICE. Amendment No. 1 
modifies the International Rules to allow 
participation by certain United Kingdom 
(U.K.) affiliates of NASD members. This 
category would consist of non-member 
broker-dealers that are authorized to 
carry on an investment business in the 
U.K. in accord with the Financial 
Services Act 1986 and that have a 
“control relationship” 3 * with an NASD 
member (“sponsoring member”). 
Participation by an approved affiliate 
would require a contractual undertaking 
by the sponsoring member to provide 
adequate supervision of the affiliate and 
ensure its compliance with the 
International Rules. Essentially, an 
approved affiliate would quote markets 
in the SERVICE as agent for the 
sponsoring member during the European 
Session. 

Accordingly, the NASD proposes the 
following amendments to the 
International Rules to permit approved 
affiliates* participation in the SERVICE. 
These amendments consist mainly of 
definitional changes and clarifying 
language to indicate that a particular 
provision applies to approved affiliates 
as well as NASD members participating 
directly in the SERVICE. The 
amendments being proposed do not 
involve any substantive change in the 
operational characteristics of the 
SERVICE as previously described in File 
No. SR-NASD-90-33. (New language is 
italicized; deleted language is 
bracketed.) 


* See Rcl. No. 34-28223 (July 18,1990), 55 FR 30338 
(July 25.1990). 

* Amended section 2(g) of the International Rules 
defines control relationship to be instances where 
the approved affiliate controls, is controlled by. or is 
under common control with an NASD member (i.e.. 
the sponsoring member). 


NASDAQ International Sen'ice Rule* 
Applicability 

Section 1 . These rules shall be known 
as the “International Rules*’ and govern 
operation of the NASDAQ 
INTERNATIONAL SERVICE 
(“NASDAQ INTERNATIONAL’ or 
“SERVICE”), as well a9 the obligations, 
access to and use of the SERVICE by the 
following parties: [members of] broker- 
dealers admitted to membership in the 
National Association of Securities 
Dealers, Inc. (“NASD”) (collectively, 
"NASD members”)', [and their) 
associated persons of such NASD 
members: and any non-member broker¬ 
dealerhaving the status of an approved 
affiliate . Unless otherwise indicated, the 
requirements of the International Rules 
are in addition to those contained in the 
NASD’s Rules of Fair Practice, the By- 
Laws. and Schedules to the By-Laws. 
Non-compliance with any applicable 
requirement will subject the NASD 
member and/or its associated person(s) 
to regulatoryr action under the NASD 
Code of Procedure. 

Sections 6, 8. 9 and 12 of the 
International Rules establish 
requirements that apply exclusively to 
[members’] participation in the 
SERVICE during the European Session. 
As such, these provisions of the 
International Rules supersede Parts VI, 
VII. XI. and XII of Schedule D to the 
NASD By-Laws and Sections 1. 2, and 5 
of Schedule G to the NASD By-Law's. 

Unless otherwise indicated within a 
particular provision of the International 
Rules, all procedures , requirements, and 
prohibitions shall apply with equal 
force to NASD members, their 
associated persons, and approved 
affiliates that participate in the 
SERVICE. 

Definitions 

Section 2. Unless the context 
otherwise requires, or unless defined in 
International Rules, the terms used 
herein shall retain their present 
meanings as defined in the By-Laws, 
Schedules to the NASD By-Laws or 
Rules of Fair Practice, respectively. 

a. The terms NASDAQ 
INTERNATIONAL and SERVICE refer 
to an extension of the basic automation 
capabilities that support NASD 
members’ market making in NASDAQ, 
NASDAQ/National Market System 
(“NASDAQ/NMS”), and exchange- 
listed securities to the business hours 
fixed by section 3 of the International 
Rules. 

b. Qualified security means any 
security that satisfies the requirements 
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contained in Section 4 of the 
International Rules. 

c. Non-MMS security means every 
qualified security in the subset defined 
by section 4(b) of the International 
Rules. 

d. European Session refers to the 
market session supported by the 
SERVICE during the hours specified in 
Section 3 of the International Rules. 

e. Domestic Session refers to the 
market session operated by the NASD 
between the hours of 9:30 a.m. and 4 
p.m. E.T. on each U.S. business day. 

f. SERVICE marker maker [means] 
includes any NASD member [firm] that 
is registered as a European-only or 
International market maker in one or 
more qualified securities, and any 
approved affiliate registered as a 
European-only market maker in one or 
more qualified securities. 

g. Approved affiliate means a broker- 
dealer that meets all of the following 
requirements: (i) It is not admitted to 
membership in the NASD or any 
registered national securities exchange: 

(ii) is authorized to conduct securities 
business in the United Kingdom in 
accord with all applicable provisions of 
the Financial Services Act 1906; (Hi) it 
controls, is controlled by, or is under 
common control with an NASD member 
(hereinafter referred to as a "control 
relationship'); and (iv) it has been 
approved by the NASD to participate as 
o SER VICE market maker, in an agency 
capacity, on behalf of the NASD 
member with whom it has a control 
relationship. 

Normal Business Hours 

Section 3. The NASDAQ 
INTERNATIONAL market session 
(hereinafter referred to the “European 
Session”) will run from 3:30 to 9 a.m., e.t. 
on each business day in the U.S.; pre¬ 
opening procedures will commence at 
2:30 a.m., e.t. Appropriate adjustments 
w ill be made in the event that the U.S. 
and the U.K. move to (or from) daylight- 
savings time on different dates. All 
times referenced in the International 
Rules relate to the Eastern Time zone of 
the U.S. 

Qualified Securities 

Section 4. The NASD deems the 
following classes of securities qualified 
for inclusion in NASDAQ 
INTERNATIONAL. 

(a) Any NASDAQ security that is 
designated a NASDAQ/NMS security 

(b) Any non-Canadian, foreign 
security or ADR that is included in 
NASDAQ but not designated a 
NASOAQ/NAMS security and 


(c) Any equity security that is listed 
on a registered national securities 
exchange. 

Inclusion of a qualified security in 
NASDAQ INTERNATIONAL requires a 
market making commitment by one or 
more [member firms] broker-dealers 
that participate as SERVICE market 
makers. 

[Member Firm] Access 

Section 5. Access to the market 
making capabilities provided by 
N ASDAQ INTERNATIONAL is 
restricted to broker-dealers that are 
either NASD members or approved 
affiliates and that have all equipment 
and communication lines specified by 
the NASD for receipt of NASDAQ 
Workstation™ service, [and that] 
Additionally, NASD members that 
participate as SER VICE market makers, 
either directly or through the agency of 
an approved affiliate, must satisfy the 
same financial and operational 
requirements applicable to market 
makers in NASDAQ securities and/or 
exchange-listed securities traded off- 
board during the Domestic Session. 

NASD members that utilize NASDAQ 
Workstation™ units to receive Level 2 
NASDAQ Service during the Domestic 
Session can also receive real-time 
quotation information entered by 
SERVICE market makers. Similar access 
terms will be provided to non-member, 
Level 2 subscribing utilizing NASDAQ 
Workstation™ units. 

Requirements Applicable to Market 
Makers 

Section 6. NASD members and 
approved affiliates can function as 
SERVICE market makers by registering 
with the NASD in one or more qualified 
securities. Two classifications of 
market-makers are authorized: (i) 
European-only and (ii) International. An 
NASD member [firm] can register in 
either capacity in any qualified security; 
an approved affiliate is limited to 
European-only registration . [A] Every 
European-only registrant must fulfill the 
market making obligation specified 
below in each of its registered securities 
during the European Session. [An] Every 
International registrant assumes 
identical responsibilities in its registered 
securities during the European Session 
as well as the responsibilities of a 
NASDAQ market maker and/or 
[Consolidated Quotation Service 
('CQS’’)] a market maker in [those 
same) exchange listed securities traded 
o r f-boord during the Domestic Session. 

Market Maker Obligations 

The following requirements and 
procedures govern a (member’s) broker 


dealer’s participation in NASDAQ 
INTERNATIONAL as a SERVICE 
market maker. 

(a) Registration, (ij Quotations and 
quotation size may be entered into the 
SERVICE only by a SERVICE market 
maker. 

(ii) To function as a SERVICE market 
maker, an NASD member must initially 
obtain registration as a European-only 
or International market maker by filing 
an application with the NASD. The 
application shall certify the NASD 
member’s good standing with the NASD, 
demonstrate compliance with the net 
capital and other financial responsibility 
provisions of the Securities Exchange 
Act of 1934 (the "Act”) and the rules 
thereunder, and specify the qualified 
security(ies) in which the member is 
seeking to register as a European-only or 
International market maker. Initial 
registration as a SERVICE market maker 
shall become effective upon the 
member’s receipt of the NASD’s notice 
approving such registration. 

(Hi) For an approved affiliate to 
function os a SERVICE market maker, it 
must initially obtain registration as a 
European-only market maker by filing 
on application with the NASD. Such 
application must be co-signed by a 
registered principal of the NASD 
member for whom the approved affiliate 
will act as agent The application shall 
certify the following: the NASD 
member's good standing with the NASD; 
the approved affiliate's authorization to 
conduct securities business in the 
United Kingdom in accord with all 
applicable provisions of the Financial 
Services Act 1986; and the NASD 
member's ability to comply and its 
assumption of compliance with the net 
capital and other financial 
responsibility requirements of the Act 
and the rules thereunder in respect of 
the approved affiliate's market making 
in the SER VICE as agent for the NASD 
member. The application shall also 
specify the qualified security(ics) in 
which the approved affiliate is seeking 
to register as a European-only market 
maker. Initial registration as a 
SER VICE market maker shall become 
effective upon the approved affiliate's 
receipt of the NASD's notice approving 
such registration. 

(iii) (iv) A SERVICE market maker 
may become registered in a newly 
qualified security by telephoning Market 
Operations. If registration is requested 
within five (5) business days after the 
issue becomes qualified, registration 
shall take effect at the time the request 
is entered 

(iv) (v) A SERVICE market maker ma> 
register in additional qualified securities 
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by entering a registration request via its 
NASDAQ Workstation ™ unit 
authorized for receipt of the SERVICE. If 
registration is requested respecting a 
security that has been a qualified 
security for more than five (5) days, and 
the requirements of either subsection (ii) 
or (Hi) above are satisfied, registration 
shall take effect on the day after the 
registration request is entered. 

[vj (vi) Registration in a qualified 
security shall be terminated by the 
NASD if the SERVICE market maker 
fails to enter quotations in that security 
within five (5) business days after its 
registration in that security first became 
effective. 

(b) Normal business hours. SERVICE 
market makers must be open for 
business from 3:30 a.m. to 9 a.m. E.T. on 
each U.S. business day. (Appropriate 
adjustments will be made in the event 
that the U.S. and U.K. move to (or from) 
daylight saving time on different dates.) 
Additionally, SERVICE market makers 
that are International market makers in 
one or more qualified securities must be 
open for business during the hours of the 
Domestic Session. 

(c) Character of quotations, (i) For 
each security in which an NASD 
member has registered as a SERVICE 
market maker, [the member] it shall be 
willing to buy and sell such security for 
its own account on a continuous basis 
and shall enter and maintain two-sided 
quotations in the SERVICE during the 
hours specified above in subsection (b). 
subject to the procedures for excused 
withdrawal set forth in subsection (d) 
below. An approved affiliate registered 
as a SER VICE market maker shall 
assume identical obligations in each of 
its registered securities. Purchases and 
sales effected to fulfill those obligations 
shall be deemed to be made for the 
account of the NASD member on whose 
behalf the approved affiliate acts as 
agent. 

(ii) A SERVICE market maker that 
receives an offer to buy or sell from 
another NASD member or approved 
affiliate shall execute a transaction for 
at least a normal unit of trading at its 
displayed quotations as disseminated 
through the SERVICE at the time of 
receipt of any such offer. If a SERVICE 
market maker displays a quotation for a 
size greater than a normal unit of 
trading, it shall, upon receipt of an offer 
to buy or sell from another NASD 
member or approved affiliate, execute a 
transaction at least at the size 
displayed. 

(m) A SERVICE market maker shall 
enter and maintain quotations that are 
reasonably related to the prevailing 
market If it appears that such market 
maker s quotations are no longer 


reasonably related to the prevailing 
market, the NASD may require the firm 
to re-enter its quotations. However, if 
that SERVICE market maker fails to re¬ 
enter its quotations, the NASD may 
suspend the [firm’s] market maker’s 
quotations in one or all of the qualified 
securities in which it is registered. 

(iv) If a SERVICE market maker’s 
ability to enter or update quotations is 
impaired, the market maker shall 
immediately contact Market Operations 
to request the withdrawal of its 
quotations. 

(v) If a SERVICE market maker’s 
ability to enter or update quotations is 
impaired and it elects to remain in the 
SERVICE, the market maker shall 
execute an offer to buy or sell received 
from another NASD member or 
approved affiliate at its quotations as 
disseminated through the SERVICE. 

(vi) A SERVICE market maker should 
refrain from entering quotations into the 
SERVICE that exceed the guidelines for 
maximum allowable spreads set forth 
below. 


Spread Guidelines 

Average Spread 

Maximum 

allowable 

spread 

Mi or less...... w . 

V« 


v% 

4 .!.I..!... 

Vi 

Vz ______ 

1 

% ..... 

1 


1 Mi 

%... *. ™ ... 
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1 Vi 

1% 


1% 

IVfe.... 

2 

1%. 

2 

1%.-. 

3 

1%... 

3 

2....... 

3 

2Vfe.-.... 

3 

2 Vi ...... 

3 

2%. 

3 

2Vz ... 

3 

2%.... 

4 

2%. 

4 

2 7 V.. 

4 


For an average spread of 3 or more, the maximum 
allowable spread is 125 percent of the average 
spread rounded to the next highest number 

The NASD regards these spread 
parameters as guidelines rather than absolute 
requirements. Nonetheless, the NASD will 
continuously monitor the quotation spreads 
of every SERVICE market maker and 
consider taking [disciplinary] regulatory 
action upon finding a pattern of excessive 
spreads disseminated during European 
Sessions. A pattern of excessive spreads will 
be deemed to exist where a SERVICE market 
maker exceeds the applicable guideline on 
five or more occasions in the same qualified 
security during a calendar month or exceeds 
the applicable guideline respecting at least 


10% of its quotation updates entered into the 
SERVICE during a calendar month. 

(vii) A SERVICE market maker shall 
not. except under extraordinary 
circumstances, enter or maintain 
quotations in the SERVICE during the 
European Session if: the bid quotation 
entered is equal to or greater than the 
asked quotation of another SERVICE 
market maker displaying quotations in 
the same qualified security; or the asked 
quotation is equal to or less than the bid 
quotation of another SERVICE market 
maker displaying quotations in the same 
qualified security. 

(viii) A SERVICE market maker shall, 
prior to entering a quotation that locks 
or crosses another quotation, make 
reasonable efforts to avoid such locked 
or crossed market by executing 
transactions with all SERVICE market 
makers whose quotations would be 
locked or crossed. A SERVICE market 
maker whose quotations are causing a 
locked or crossed market is required to 
execute transactions at its quotations as 
displayed through the SERVICE at the 
time of receipt of any order. 

(d) Withdrawal of quotations, (i) A 
SERVICE market maker that wishes to 
withdraw its quotations in a qualified 
security shall contact Market 
Operations to obtain excused 
withdrawal status prior to effecting 
withdrawal. Excused withdrawals shall 
be granted by Market Operations only 
upon the demonstration of the existence 
of one of the circumstances set forth in 
paragraphs (ii) and (iii) below. 

(ii) Excused withdrawal status based 
on physical circumstances beyond the 
SERVICE market maker’s control may 
be granted for up to five (5) business 
days, unless extended by Market 
Operations. Excused withdrawal status 
based on demonstrated legal or 
regulatory requirements, supported by 
appropriate documentation and 
accompanied by a representation that 
the condition necessitating the 
withdrawal of quotations is not 
permanent in nature, may. upon written 
request, be granted for not more than 
sixty (60) days. Excused withdrawal 
status based on religious holidays or 
national holidays in the U.K. may be 
granted only if the request is received by 
the NASD five (5) business days in 
advance and is approved by the NASD. 
Excused withdrawal status based on 
vacation may be granted only if: The 
request for withdrawal is received by 
the NASD twenty (20) business days in 
advance, and is approved by the NASD; 
the request includes a list of the 
securities for wh«ch withdrawal is 
requested; and the request is made by a 
SERVICE market maker with three (3) or 
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fewer NASDAQ Workstation™ units 
authorized for market making in the 
SERVICE. The following shall not 
constitute acceptable reasons for 
gt anting excused withdrawal status; 
pending new*s, a sudden influx of orders 
cr price changes, or the desire to effect 
transactions with competitors. 

(iii) Excused withdrawal status may 
le granted to a SERVICE market maker 
that fails to maintain a clearing 
arrangement with a registered clearing 
8£cncy or with another party that is a 
member of such an agency and is 
therefore withdrawn from participation 
in the NASD’s Automated Confirmation 
Transaction Service. However, if the 
NASD finds that the SERVICE market 
maker’s failure to maintain a clearing 
trrangement is voluntary, the 
\ ithdrawal of quotations will be 
deemed a voluntary termination 
f rsuant to subsection (e) below. 

(e) Voluntary termination of 

r gistration. A SERVICE market maker 
nay voluntarily terminate its 
registration in a qualified security by 
Withdrawing its quotations in that 
tecurity from the SERVICE. A market 
j laker that voluntarily terminates its 
registration in a qualified security may 
r .'-register to quote that security in the 
1 ERVICE in accord with procedures 
t ontained in subsection (a) above. 

I ionetheless, if an International market 
maker voluntarily terminates both the 
domestic and European components of 
ii3 registration in a qualified security 
that is included in NASDAQ (‘’qualified 
I«ASDAQ security**), this NASD member 
(annot re-register to quote that qualified 
NASDAQ security during the Domestic 
Session until twenty (20) business days 
have elapsed. This waiting period would 
not apply where an International market 
maker in a qualified NASDAQ security 
1 ad terminated the European component 
of its registration but maintained the 
domestic component. 

(f) Stabilizing bids, (i) A SERVICE 
market maker may enter a stabilizing 
bid in the SERVICE for a qualified 
NASDAQ security, which bid will be 
identified with the appropriate identifier 
on the quotation display. Only one 
market maker in an issue may enter a 
stabilizing bid. A stabilizing bid will not 
be displayed unless one market maker 
in addition to the market maker entering 
the stabilizing bid is registered in the 
issue and enters quotations during the 
European Session. 

(ii) A stabilizing bid, a pre-effective 
stabilizing bid, or a penalty bid may be 
entered in the SERVICE. A stabilizing 
bid must be available for all freely 
tradeable outstanding securities of the 
same class being offered. 

(iii) Notice to the NASD. 


(A) A SERVICE market maker that 
wishes to enter a stabilizing bid shall so 
notify Market Operations in writing 
prior to the first day on which the 
stabilizing bid is to appear in the 
SERVICE. The notice shall include: the 
name of the qualified NASDAQ security 
and its NASDAQ symbol; the date on 
which the security’s registration will 
become effective, if it is already quoted 
in the SERVICE; whether the stabilizing 
bid will be a penalty bid or a penalty- 
free bid; and a copy of the preliminary 
prospectus or shelf registration 
statement, unless the NASD determines 
otherwise. 

(B) In the case of a pre-effective 
stabilizing bid. the notice shall include: 
the name of the qualified security and 
its NASDAQ security and its NASDAQ 
symbol; the contemplated effective date 
of the offering; whether it is 
contemplated that the pre-effective 
stabilizing bid will be converted to a 
stabilizing bid and, if so, whether the 
stabilizing bid will be penalty bid or a 
penalty-free bid; and a copy of the 
preliminary prospectus, unless the 
NASD determines otherwise. 

(C) A SERVICE market maker that has 
provided the written notice prescribed 
above shall also contact Market 
Operations for authorization on the day 
the market maker wishes to enter the 
stabilizing bid into the SERVICE. 

(iv) A SERVICE market maker shall 
not enter a stabilizing bid at the same 
time that it is quoting any other bid or 
offer in the qualified NASDAQ security. 

(v) A SERVICE market maker entering 
a stabilizing bid shall report all 
purchases made on the stabilizing bid 
and enter “zero volume” for sale during 
the period in which the stabilizing bid is 
in effect. 

Automated Submission of Trading Data 

Section 7. [A] Every NASD member 
and approved affiliate that participates 
in NASDAQ INTERNATIONAL as a 
SERVICE market maker or an order- 
entry firm shall submit to the NASD the 
trade data specified below in automated 
format as may be prescribed by the 
NASD from time to time. This 
information shall be supplied with 
respect to any transaction or 
transactions that are subject of a 
request for information made by the 
NASD. As used in subsections (a)-(d) 
below, the terms “participating firm” 
and “firm”include both NASD members 
and approved affiliates that utilize the 
SERVICE . 

(a) If the transaction was a 
proprietary transaction effected or 
caused to be effected by the [member] 
participating firm for any account in 
which such [member] firm, or person 


associated with [a member], the firm, is 
directly or indirectly interested, (such 
member) the participating firm shall 
submit or cause to be submitted the 
following information: 

(i) Clearing house number, or alpha 
symbol as used by the [member] 
participating firm submitting the data; 

(ii) Clearing house number(s), or alpha 
symbol(s) as may be used from time to 
time, of the [memberfs)] participating 
firm on the opposite side of the 
transaction. 

(iii) identifying symbol assigned to the 
security; 

(iv) Date transaction was executed; 

(v) Number of shares, ADRs, units, 
warrants or rights for each specific 
transaction and whether such 
transaction was a purchase, sale, or 
short sale; 

(vi) Transaction price; 

(vii) Account number; and 

(viii) Market center where transaction 
was executed. 

(b) If the transaction was effected or 
caused to be affected by the [member] 
participating firm for any customer 
account, such [member] firm shall 
submit or cause to be submitted the 
following information: 

(i) The data described in paragraphs 
(i) through (viii) of subsection (a) above; 

(ii) Customer name, address(es), 
branch office number, registered 
representative number, whether order 
was solicited or unsolicited, date 
account opened and employer name, 
and the tax identification number(s); 
and 

(iii) If the transaction was affected for 
another NASD member or participating 
firm, whether the other [member] party 
was acting as principal or agent on the 
transaction or transactions that are the 
subject of the NASD’s request. 

(c) In addition to the above trade data, 
a [member] participating firm shall 
submit such other information in such 
automated format as may from time to 
time be required by the NASD. 

(d) The NASD may grant exceptions 
from the requirement that the data 
prescribed in subsection (a) and (b) 
above be submitted to the NASD in an 
automated format, in such cases and for 
such time periods as it deems 
appropriate. 

Reports 

Section 8. Every NASD member and 
approved affiliate that functions as a 
SERVICE market maker shall submit the 
following reports to the NASD at the 
frequency specified. 

(a) As to each non-NMS security that 
a SERVICE market maker is registered 
to quote in the SERVICE!, it shall report 
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daily, no later than 9:17 a.m. E.T., its 
total volume (purchases and sales) 
transacted during that day’s European 
Session. If a SERVICE market maker in 
a non-NMS security transacts no volume 
during the European Session, it shall 
report “zero volume” in that security for 
the Session. Every SERVICE market 
maker shall report the foregoing volume 
information via a NASDAQ 
Workstation unit authorized for market 
maker participation in the SERVICE or 
through a computer-to-computer 
interface (*‘CTCr). In the event of 
equipment malfunction or failure, 
volume information shall be telephoned 
to Market Operations. 

(b) A SERVICE market maker shall 
also report each business day all other 
data relating to qualified securities 
quoted in the SERVICE as the NASD 
shall require. 

(c) A SERVICE market maker shall 
report monthly such data on qualified 
securities that are quoted in the 
SERVICE as the NASD shall require. 

(d) A SERVICE market maker shall 
make such other reports as the NASD 
may prescribe from time-to-time. 

Clearance and Settlement of 
International Transactions 

Section 9. NASD members and 
approved affiliates that effect 
international transactions must clear 
and settle all such transactions through 
a clearing agency registered with the 
Securities and Exchange Commission 
that uses a continuous net settlement 
system. This requirement may be 
satisfied through [a member's] direct 
participation in a suitable clearing 
agency or through a clearing 
arrangement with another [member that 
maintains such participation.] party . 

For purposes of this Section, the term 
“international transaction" means every 
transction having the following three 
characteristics: (i) The transaction 
involves a qualified security quoted in 
the SERVICE by at least one registered 
market maker, (ii) the transaction is 
consummated [between two NASD 
members] during the hours of the 
European Session between two NASD 
members , two approved affiliates. or an 
NASD member and an approved 
affiliate; and (iii) the transaction 
involves at least one NASD member 
(acting in a principal or agency 
capacity) that is registered as a 
European-only or International market 
maker in any qualified security, or 
alternatively, at least one approved 
affilate (acting in a principal or agency 
capacity) that is registered as a 
European-only market maker in any 
qualfied security. 


Participation in the Trade Acceptance 
and Reconciliation Service and the 
Automated Confirmation Transaction 
Service are mandatory for self-clearing 
NASD member participating in the 
SER VICE directly or through an 
approved affiliate. 

Suspension and Terminates of 
Quotations by NASD Action 

Section 10. The NASD may. pursuant 
to the procedures set forth in the NASD 
Code of Procedure, suspend, condition, 
limit, prohibit or terminate a SERVICE 
market maker’s authority to enter 
quotations in one or more qualified 
securities for violations of the applicable 
requirements or prohibitions contained 
in the International Rules, the NASD 
Rules of Fair Practice, the NASD By- 
Laws. and Schedules thereto. 

Termination of Access 

Section 11. The NASD may, upon 
notice, terminate access to NASDAQ 
INTERNATIONAL in the event that a 
SERVICE market maker fails to qualify 
under specified standards of eligiblity 
for NASD membership or participation 
in the SERVICE, or fails to pay promptly 
for services rendered by the NASD or its 
subsidiaries. 

Transaction Reporting Requirements 

Sec. 12. During the European Session, 
[members] broker-dealers registered as 
international or European-only market 
makers shall observe the following 
requirements for reporting information 
to the NASD on certain securities 
quoted in NASDAQ INTERNATIONAL. 

(a) Definitions, (i) International 
Participant [means] includes any NASD 
member registered as an International 
or European-only market maker in at 
least one qualified security, including a 
non-NMS security and any approved 
affiliate registered as a European-only 
market maker in at least one qualified 
security, including a non-NMS security . 

(ii) SERVICE security means any 
NASDAQ/NMS or exchange-listed 
security that is quoted in NASDAQ 
INTERNATIONAL by at least one 
registered market maker. 

(iii) Reportable transaction means any 
round-lot or mixed-lot transaction in a 
SERVICE security effected during the 
European Session with an International 
Participant being on one or both sides. 
The following are not deemed to be 
reprotable tansactions: (1) Transactions: 
which are part of a primary distributions 
by an issuer or of a registered secondary 
distribution (other than shelf 
registrations) or of an unregistered 
secondary distributions; (2) transaction 
executed on and reported to a securities 
exchange domiciled outside the U.S.; (3) 


transactions made in reliance on Section 
4(2) of the Securities Act of 1933; (4) 
transactions where the buyer and seller 
have agreed to trade at a price 
substantially unrelated to the current 
market for a SERVICE security, e.g.. to 
enable the seller to make a gift; and (5) 
purchases or sales of SERVICE 
securities effected upon the exercise of 
an option pursuant to the terms thereof 
or the exercise of any other right to 
acquire securities at a preestablished 
consideration unrelated to the current 
market. 

(iv) Trade report refers to the enty of 
the following elements of information 
for each reportable transaction: security 
symbol, price (exclusive of commission, 
mark-up. or mark-down), volume, and a 
symbol indicating whether the 
transaction is a buy, sell or cross. 

(b) Timely trade reports. International 
Participants shall enter trade reports on 
all reportable transactions within three 
minutes of execution via a NASDAQ 
Workstation unit authorized for receipt 
of NASDAQ INTERNATIONAL or 
through a CTCI. Trade reports not 
submitted within three minutes of 
execution shall be designated as late by 
addition of the “SLD" indicator. A 
pattern or practice of late reporting 
without exceptional circumstances may 
be considered conduct inconsistent with 
high standards of commercial honor and 
just and equitable principles of trade, in 
violation of Article III, Section 1 of the 
NASD Rules of Fair Practice. 

(c) Obligation to submit trade Reports 
on Reportable Transaction, (i) In 
transactions between two International 
Participants that are both SERVICE 
market makers in the affected SERVICE 
Security, only the [member] party 
representing the sell side shall report. 

(ii) In transaction between two 
International Participants where only 
one is a Service market maker in the 
affected SERVICE security, the latter 
[member] party shall report. 

(iii) In transaction between two 
International Participants where neither 
is a SERVICE market maker inthe 
affected SERVICE security, only the 
[member] party representing the sell 
side shall report. 

(iv) In transaction between an 
International Participant and a non- 
member [other than an approved 
affiliate ). the International Participant 
shall report. Where an International 
Participant acts as a dual agent in a 
reportable transaction, it shall be 
reported only once by the International 
Participant. 

(v) In transactions between an 
International Participant and another 
NASD member that is not an 
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International Participant, only the 
International Participant shall report. 

(d) Aggregation of trade reports, (i) 

The following procedures and 
requirements apply exclusively to an 
International Participant registered as a 
SERVICE market maker in a particular 
SERVICE security. 

(ii) Under the following conditions, 
individual trade reports in a SERVICE 
security at the same price may be 
aggregated into a single trade report by 
a SERVICE market maker in that 
security: 

(A) Orders received prior to opening 
of the European Session and 
simultaneously executed at the opening; 

(B) Orders received during a trading 
halt and executed simultaneously when 
trading resumes; 

(C) Order relayed to the trading 
department of the SERVICE market 
maker for simultaneous execution at the 
same price; 

(D) Simultaneous executions by the 
[member] SERVICE market maker of 
customer transaction at the same price, 
e.g., multiple limit orders being executed 
at the same time when a limit price has 
been reached; or 

(E) Orders received or initiated by the 
SERVICE market maker that are 
impractical to report individually and 
are executed at the same price within 
two minutes of execution of the initial 
transaction; provided, however, that no 
individual order of 10,000 shares or more 
may be aggregated in a trade report and 
that the aggregated trade report shall be 
made within three minutes of the initial 
execution reported therein. 

(iii) In no instance shall a SERVICE 
market maker delay entry of its opening 
quotations or resumption of trading in a 
SERVICE security for the purpose of 
aggregating trade reports. Further, a 
SERVICE market maker is prohibited 
from withholding a trade report in 
anticipation of aggregating the 
transaction with others. 

(iv) A SERVICE market maker shall 
identify aggregated trade reports and 
the underlying order tickets in a manner 
prescribed by the NASD. 

(e) All trade tickets for reportable 
transaction shall be time-stamped at the 
time of exeution. NASD members and 
approved affiliated that utilize screen- 
based systems for executing 
transactions shall satisfy this 
requirement by ensuring that such a 
system assigns an appropriate execution 
time to each reportable transction. 

(f) Weekly reports. International 
Participants shall submit trade reports 
weekly respecting SERVICE securities in 
the following circumstances: 

(i) European-only market makers— 
transactions in SERVICE securities 


executed outside hours of the European 
Session; 

(ii) International market makers— 
transactions in SERVICE securities 
executed outside the hours of both the 
European Session and the Domestic 
Session; 

(iii) European-only and International 
Market Makers—weekly reporting of 
transactions in SERVICE securities that 
were effected during the European 
Session and were omitted inadvertently 
from reported volume during the 
preceding week’s European Sessions. 

Audit Trail Requirements 

Section 13. All existing requirements 
for submitting audit trail information to 
the NASD, either directly or through a 
registered clearing agency, shall extend 
to NASD members'/approved affiliates 9 
participation in NASDAQ 
LNTERNATIONAL. The applicable 
requirements were published in NASD 
Notices-to-Members 84-55 (October 15, 
1984) 85-24 (April 12,1985), and 85-72 
(October 30,1985), which notices are 
hereby incorporated by reference. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
NASD included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in Item IV below and is 
set forth in sections (A), (B) and (C) 
below. 

The central purpose of Amendment 
No. 1 to File No. SR-NASD-90-33 is to 
enable certain U.K. broker-dealers— i,e., 
those having a control relationship with 
a sponsoring member—to quote markets 
in the SERVICE as agent for a 
sponsoring member. 

To obtain approved status for its 
agent, a sponsoring member must enter 
into a non-member access agreement 
with the NASD. 4 This agreement 
specifies the terms and conditions for 
the affiliate’s approval, and, in 
particular, the sponsoring member’s 
compliance responsibilities respecting 
the affiliate’s participation in the 
SERVICE. The regulatory elements of 
this contract consist of the following. 

• Only natural persons who are 
registered representatives of the 
sponsoring member will be permitted to 


4 A draft agreement was submitted to the 
Commission on September 18.1990 and is hereby 
incorporated by reference. 


enter/update quotations in the SERVICE 
from the affiliate’s premises in U.K.; 

• A registered principal of the 
sponsoring member must be designated 
as responsible for supervising the 
registered personnel that enter/update 
quotations in the SERVICE from 
affiliate’s premises; 

• The sponsoring member must 
develop adequate supervisory 
procedures covering the affiliate's 
participation in the SERVICE, which 
procedures satisfy the requirements of 
Article III, section 27 of the NASD Rules 
of Fair Practice; 

• The aforementioned supervisory 
procedures must be submitted to and 
approved by the NASD before the 
affiliate can initially register as a 
SERVICE market maker. 

• The sponsoring member agrees to 
assume full responsibility for the 
affiliate’s compliance with all provisions 
of the International Rules; any violation 
of those rules by the affiliate or 
registered persons that conduct or 
supervise the affiliate’s use'of the 
SERVICE can subject the member to 
disciplinary action by the NASD: 

• In the event of a regulatory inquiry, 
the sponsoring member will ensure that 
all NASD data requests are satisfied; 
and 

• The sponsoring member will also 
ensure that the NASD can obtain 
access, upon request, to original books 
and records located in the U.S. or the 
U.K. that relate to the affiliate’s 
participation in or use of the SERVICE. 

After the non-member access 
agreement has been signed and the 
NASD has approved the requisite 
supervisory procedures, the affiliate is 
"approved” to apply for initial 
registration as a SERVICE market maker 
pursuant to section 6(a)(iii) of the 
International Rules. 

The foregoing procedures effectively 
place the same requirements upon 
sponsoring member that would attach if 
it were to participate in the SERVICE 
directly, rather than through an agent. 
Likewise, they provide a jurisdictional 
nexus for the NASD to investigate and 
prosecute rule violations by the 
sponsoring member or the registered 
personnel involved in the affiliate’s day- 
to-day activities as a SERVICE market 
maker. Under these circumstances, the 
NASD believes that adequate 
safeguards will exist to permit an 
approved affiliate access to and use of 
the SERVICE during the two year pilot 
period. 

Statutory Basis 

Amendment No. 1 to File No. SR- 
NASD-90-33 does not materially alter 






Federal Register / Vol. 55, No. 246 / Friday. December 21. 1990 / Notices 


52347 


the operational features of the SERVICE 
or the responsibilities assumed by 
broker-dealers electing to participate in 
the SERVICE. Accordingly, the NASD 
reiterates its reliance upon sections 
llA(a)(l) (B) and (C). 15A(b){6) and 
17A(a)(l) of the Act, as set forth 
originally in section 3 of File No. SR- 
NASD-90-33, as providing the statutory 
basis for this Amendment. 

B. Self-Regulatory Organization's 
Statement on Burden on Competition 

The NASD submits that the proposed 
amendment of the International Rules 
and of the term9 for market maker 
access to the SERVICE will impose no 
burden on competition. This position is 
grounded on several factors: (1) Market 
maker participation in the SERVICE is 
voluntary; (2) all market marker 
participants, including approved 
affiliates, must observe the same 
operational requirements and 
regulations applicable to the European 
Session; (3) access to the SERVICE via 
NASDAQ Workstation ™ units will be 
the norm for both NASD members and 
approved affiliates; and (4) the provision 
of access to approved affiliates should 
expand opportunities for competitive 
market making within the SERVICE. 

In light of these factors, the NASD 
believes that no competitive burden will 
result from the Commission’s approval 
of File No. SR-NASD-90-33. as hereby 
amended. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members. Participants, or Others 

Comments were neither solicited nor 
received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
As the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the NASD consents, the 
Commission will; 

A. By order approve such proposed 
rule change, or 

B. Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 


Secretary, Securities and Exchange 
Commission. 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submissions, all subsequent 
amendments, all written statements 
with respect to the proposed rule change 
that are filed with the Commission, and 
all written communications relating to 
the proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the provisions 
of 5 U.S.C. 552, will be available for 
inspection and copying in the 
Commission’s Public Reference Room. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the NASD. All 
submissions should refer to the file 
number in the caption above and should 
be submitted by January 11,1991. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 17 CFR 200.30-3(a)(12). 

Dated: December 17,1990. 

Jonathan G. Katz. 

Secretary. 

[FR Doc. 90-29918 Filed 12-20-90; 8:45 am] 

BILLING CODE *010-01-41 


[Rel. No. 34-28708; InU. Series Ret. No. 211 
File No. SR-NASD-90-33, Arndt No. 2] 

Self-Regulatory Organizations; 

National Association of Securities 
Dealers, Inc.; Proposed Amendments 
to NASDAQ/NMS Transaction 
Reporting Plan to Accommodate the 
NASDAQ International Service 

Pursuant to rules llAa3-l and llAa3- 
2 under the Securities Exchange Act of 
1934 (“Act”), notice is hereby given that 
on October 4.1990, the National 
Association of Securities Dealers, Inc. 
(“NASD”) filed with the Securities and 
Exchange Commission an amendment to 
the NASDAQ/NMS transaction 
reporting plan to address transaction 
reporting in NASDAQ/NMS and 
exchange-listed securities quoted in the 
proposed NASDAQ International 
Service. 1 * * * * 

I. Background and Text of Plan 
Amendment 

On June 27,1990, the NASD submitted 
a proposed rule change, (File No. SR- 
NASD-90-33), to initiate a pilot 
operation of the NASDAQ International 
Service (the “NASDAQ 
INTERNATIONAL” or the “SERVICE”) 
for a term of two years. NASDAQ 
LNTTERNATIONAL consists of an 


1 The structure and operation of the NASDAQ 

International Service are detailed in File No. SR- 

NASD-90-33. See Securities Exchange Act Ret. No. 

28223 (July 18.1990). 55 FR 30338. 


extension of the NASD electronic inter¬ 
dealer market to Europe (initially to the 
United Kingdom (“UK”)) through a 
communications node located in 
London. The SERVICE will support an 
early trading session (“European 
Session”)—running from 3:30 to 9 a.m. 
e.t. on each U.S. business day—that 
coincides with the business hours of 
London financial markets. The domestic 
NASDAQ market will continue to be 
open from 9:30 a.m. to 4 p.m. e.t. 
(“Domestic Session”) on each U.S. 
business day. The universe of qualified 
securities that may be quoted in the 
SERVICE includes (1) All equity 
securities designated as NASDAQ/ 
National Market System securities 
(collectively, NASDAQ/NMS 
securities”) and (2) all equity securities 
listed and registered on a national 
securities exchange (collectively, “listed 
equity securities”).* During the Domestic 
Session, these securities are covered by 
transaction reporting plans administered 
by the NASD end the Consolidated 
Tape Association, respectively. During 
the European Session, transaction 
reporting by NASD members that 
function as SERVICE market makers in 
NASDAQ/NMS and listed equity 
securities will be governed by this plan 
and by Section 12 of the NASD’s 
proposed International Rules. 8 

Accordingly, the NASD hereby 
submits, pursuant to rule HAa3-l and 
HAa3-2 under the Act, the following 
amendment to its transaction reporting 
plan, which amendment is designated 
“Part Two.” (New language is italicized.) 

Part One 

Transaction Reporting Plan With 
Respect To NASDAQ/NMS Securities 

• • * • * 

Part Two 

Transaction Reporting Plan for 
NASDAQ/NMS and Listed Equity 
Securities Quoted in the NASDAQ 
International Service 

Part Two of the National Association 
of Securities Dealers, Inc's ("NASD") 
Transaction Reporting Plan addresses 
the collection, processing and 
dissemination of reports of transactions 
in NASDAQ/NMS and listed equity 
securities that are quoted in the 


* Non-Canadian foreign securities and American 
Depository Receipts included in NASDAQ but not 
designated NASDAQ/NMS securities are also 
qualified for quotation in the SERVICE. Because 
these issues are not subject to frade repoting during 
the Domestic Session, they will not be subject to 
trade reporting during the European Session. 

* These rules are reproduced in section 1 of File 
No. SR-NASD-90-33. See ReL No. 34-28223 (July 18. 
1990): 55 FR 30338 (July 25.1990). 
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NASDAQ International Service 
(‘NASDA Q INTERNA TIONAL " or the 
"SERVICE”). These provisions apply 
exclusively during the business hours of 
the SERVICE, 3:30 to 9 a.m. e.t. on each 
U.S. business day (hereinafter referred 
to as the ”European Session * *') and to 
NASD members that are ”International 
Participants, ” as that term is defined in 
section 12(a)(i) of the International 
Rules. 4 Unless otherwise indicated, the 
terms used in this part shall have the 
same definitions as contained in rules 
2lAa3-l and 3-2 under the Securities 
Exchange Act of 1934 (the "Act”) or the 
International Rules. 

I 

The System 

The transaction reporting system 
outlined in this Part will be operated by 
the NASD 's wholly owned subsidiary, 
NASD Market Service, Inc. ("MSI”). 

MSI is responsible for acquiring, 
developing, and maintaining the 
hardware and software necessary to 
support transaction reporting during the 
European Session. MSI also will have 
the capacity to contract with vendors of 
transaction information and subscribers 
to such data. The NASD will remain 
responsible for defining the universe of 
SER VICE securities, establishing the 
reporting requirements applicable to 
International Participants, and for 
enforcing compliance with those 
requirements. 

For the SER VICE's pilot term 5 trade 
reports for certain ADRs of U.K. 
companies (collectively, "U.K.-ADRs') 
that are quoted in the SER VICE as well 
as the domestic component of the 
International Stock Exchange's (“ISE”) 
SEAO system will be disseminated 
through vendors on a real-time basis 
during the European Session. Because 
transaction reports in these U.K.-ADRs 
are published by the ISE on a real-time 
basis, the NASD concluded that the 
SER VICE should provide comparable 
dissemination so long as the particular 
UK.-ADR is a reported security 6 and is 


4 As used in Part Two. the term “NASD member 1 * 
includes an approved affiliate of a member 
authorized to carry on an investment business in the 
United Kingdom and also approved by the NASD to 
function as a SERVICE market maker (in an agency 
capacity) during the European Session. Approved 
affiliates are specifically referenced in the text of 
Section 12 of the International Rules, which text is 
reproduced in Section III of this plan amendment. 

• In File No. SR-NASD-90-33, the NASD has 
requested Securities and Exchange Commission 
approval to operate the SERVICE for a pilot term of 
two years. The proposed International Rules, which 
are also included in File No. SR-NASD-90-33. are 
intended to be in effect for the duration of the 
SERVICE'S pilot term. 

• Rule HAa3-l(a)(4) under the Act defines 
“reported security” to mean any listed equity 


being quoted by at least two SER VICE 
market makers. Trade reports on all 
other reported securities quoted in the 
SER VICE will be captured and 
processed by the NASD solely for 
regulatory purposes. Hence, neither the 
NASD nor vendors will publish 
transaction reports on these securities. 

Shortly after the conclusion of each 
European Session, the NASD will 
disseminate to vendors aggregate 
volume for each qualified security 
quoted in the SERVICE. An exception 
will exist, however, for every qualified 
security having only one SER VICE 
market maker during that day's 
European Session. The NASD will 
monitor market maker registrations on a 
day-to-day basis to ensure proper 
administration of the one market-maker 
exception respecting the dissemination 
of trade reports and aggregate volume, 
respectively. 

NASD members electing to function 
as International Participants will be 
obliged to enter trade reports, within 
three minutes of execution, via a 
NASDAQ Workstation ™ unit 
authorized for receipt of the SERVICE or 
through a computer-to-computer 
interface (“CTCr). Trade reports not 
submitted timely must be designated as 
late by addition of the “SLD" indicator. 
A pattern or practice of late reporting 
without exceptional circumstances can 
subject an International Participant to 
formal disciplinary action by an NASD 
disciplinary committee. 

n 

Securities Covered by the Plan 

Section 4 of the International Rules 
establishes the following as securities 
qualified for inclusion in the SER VICE: 
(I) Any NASDAQ security designated a 
NASD A Q/NMS security; (2) any non- 
Canadian, foreign security or ADR that 
is included in NASDAQ but not 
designated a NASD A Q/NMS security; 
and (3) any security that is listed on a 
registered national securities exchange. 
All securities comprising these three 
subsets are deemed to be ”qualified 
securities.”Inclusion of a qualified 
security in the SERVICE requires a 
market making commitment by at least 
one member firm that participates as a 
SER VICE market maker. 

The transaction reporting 
requirements of section 12 of the 
International Rules and the provisions 


security or NASDAQ security for which transaction 
reports are required to be made on a real-time basis 
pursuant to an effective transition reporting plan. 
Any non-NMS NASDAQ security quoted in the 
SERVICE will not be subject to trade reporting or 
trade publication even if that security is quoted in 
SEAQ domestic. 


of this plan apply exclusively to 
qualified securities in categories (1) and 
(3), i.e., NASDAQ/NMS and listed 
equity securities quoted in NASDAQ 
International. 

Ill 

Transaction Reporting Requirements 

Section 12 of the International Rules 
sets forth the requirements for NASD 
members to report transaction 
information to the NASD on certain 
securities quoted in NASDAQ 
INTERNATIONAL. The text of this 
provision is reproduced below. 

Transaction Reporting Requirements 

SEC. 12. During the European Session, 
broker-dealers registered as 
International or European-only market 
makers shall observe the following 
requirements for reporting transaction 
information to the NASD on certain 
securities quoted in NASDAQ 
INTERNATIONAL. 

(a) Definitions, (i) International 
Participant includes any NASD member 
registered as an International or 
European-only market maker in at least 
one qualified security, including a non- 
NMS security and any approved 
affiliate registered as a European-only 
market maker in at least one qualified 
security, including a non-NMS security . 

(ii) SER VICE security means any 
NASDAQ/NMS or exchange-listed 
security that is quoted in NASDAQ 
INTERNA TIONAL by at least one 
registered market maker. 

(iii) Reportable transaction means 
any round-lot or mixed lot transaction 
in a SER VICE security effected during 
the European Session with an 
International Participant being on one 
or both sides. The following are not 
deemed to be reportable transactions: 
(1) Transactions which are part of a 
primary distribution by an issuer or of a 
registered secondary distribution (other 
than shelf registrations) or of an 
unregistered secondary distribution; (2) 
transactions executed on and reported 
to a securities exchange domiciled 
outside the U.S.; (3) transactions made 
in reliance on section 4(2) of the 
Securities Act of 1933; (4) transactions 
where the buyer and seller have agreed 
to trade at a price substantially 
unrelated to the current market for a 
SERVICE security, eg., to enable the 
seller to make a gift; and (5) purchases 
or sales of SERVICE securities effected 
upon the exercise of an option pursuant 
to the terms thereof or the exercise of 
any other right to acquire securities at a 
preestablished consideration unrelated 
to the current market. 
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(iv) Trade report refers to the entry of 
the following elements of information 
for each reportable transaction: 

Security symbol, price (exclusive of 
commission, mark-up, or mark-down), 
volume, and a symbol indicating 
whether the transaction is a buy, sell or 
cross. 

(b) Timely trade reports. International 
participants shall enter trade reports on 
all reportable transactions within three 
minutes of execution via a NASDAQ 
Workstation ™ unit authorized for 
receipt of NASDAQ INTERNATIONAL 
or through a CTCL Trade reports not 
submitted within three minutes of 
execution shall be designated as late by 
addition of the "SLD'' indicator. A 
pattern or practice of late reporting 
without exceptional circumstances may 
be considered conduct inconsistent with 
high standards of commercial honor and 
just and equitable principles of trade. in 
violation of Article III, section 1 of the 
NASD Rules of Fair Practice. 

(c) Obligation to submit trade reports 
on reportable transactions, (i) In 
transactions between two International 
Participants that are both SER VICE 
market makers in the affected SER VICE 
security, only the party representing the 
sell side shall report. 

(ii) In transactions between two 
International Participants where only 
one is a Service market maker in the 
affected SERVICE security, the latter 
party shall report. 

(Hi) In transactions between two 
International Participants where neither 
is a SERVICE market maker in the 
affected SERVICE security, only the 
party representing the sell side shall 
report. 

(iv) In transactions between an 
International Participant and a non- 
member (other than an approved 
affiliate), the International Participant 
shall report. Where an International 
participant acts as a dual agent in a 
reportable transaction, it shall be 
reported only once by the International 
Participant. 

(v) In transactions between an 
International Participant and an NASD 
member that is not an International 
Participant, only the International 
Participant shall report. 

(d) Aggregation of trade reports, (i) 
The following procedures and 
requirements apply exclusively to an 
International Participant registered as a 
SER VICE market maker in a particular 
SER VICE security. 

(ii) Under the following conditions, 
individual trade reports in a SERVICE 
security at the same price may be 
aggregated into a single trade report by 
a SERVICE market maker in that 
security: 


(A) Orders received prior to opening 
of the European Session and 
simultaneously executed at the opening: 

(B) Orders received during a trading 
halt and executed simultaneously when 
trading resumes: 

(C) Orders relayed to the trading 
department of the SERVICE market 
maker for simultaneous execution at the 
same price: 

(D) Simultaneous executions by the 
SER VICE market maker of customer 
transactions at the same price, e.g., 
multiple limit orders being executed at 
the same time when a limit price has 
been reached: or 

(E) Orders received or initiated by the 
SER VICE market maker that are 
impractical to report individually and 
are executed at the same price within 
two minutes of execution of the initial 
transaction: provided, however, that no 
individual order of 10.000 shares or 
more may be aggregated in a trade 
report and that the aggregated trade 
report shall be made within three 
minutes of the initial execution reported 
therein. 

(ii) In no instance shall a SER VICE 
market maker delay entry of its opening 
quotations or resumption of trading in a 
SER VICE security for the purpose of 
aggregating trade reports. Further, a 
SER VICE market maker is prohibited 
from withholding a trade report in 
anticipation of aggregating the 
transaction with others. 

(iv) A SER VICE market maker shall 
identify aggregated trade reports and 
the underlying order tickets in a manner 
prescribed by the NASD. 

(e) All trade tickets for reportable 
transactions shall be time-stamped at 
the time of execution. NASD members 
and approved affiliates that utilize 
screen-based systems for executing 
transactions shall satisfy this 
requirement by ensuring that such a 
system assigns an appropriate 
execution time to each reportable 
transaction. 

(f) Weekly reports. International 
Participants shall submit trade reports 
weekly respecting SER VICE securities 
in the following circumstances: 

(i) European-only market makers — 
transactions in SER VICE securities 
executed outside hours of the European 
Session: 

(ii) International market makers — 
transactions in SER VICE securities 
executed outside the hours of both the 
European Session and the Domestic 
Session: 

(iii) European-only and International 
Market Makers—weekly reporting of 
transactions in SER VICE securities that 
were effected during the European 
Session and were omitted inadvertently 


from reported volume during the 
preceding week s European Sessions. 

IV 

Sun'eillance 

Section 12 of the International Rules 
specifies that International Participants 
submit trade reports within three 
minutes of execution for each reportable 
transaction. The principal method of 
enforcing compliance with this 
requirement is through the examination 
of broker-dealers* trading records 
during routine examinations. 1 In 
addition, the NASD will monitor 
compliance through a daily exception 
report that identifies trades reported at 
prices away from the prevailing market 
in a particualr security. Instances of 
non-compliance will be investigated and 
referred to an NASD committee for 
regulatory action. 

The trade reporting system for 
NASD AO INTERNATIONAL includes 
the same safeguards developed for trade 
reporting during the Domestic Session. 
Specifically, if certain elements of 
information in a given trade report are 
missing or erroneous, the report is 
automatically rejected. A reject 
message would be sent to the 
International Participant's terminal and 
a corrected trade report would be 
required. If more than three minutes 
have elapsed since the trade was 
executed, the corrected trade report 
must be accompanied by an 'SLD" 
indicator. NASD Market Surveillance 
will receive an exception report on a 
daily basis reflecting by broker-dealer 
all *SLD" trades reported. Patterns of 
exceptions will be investigated and 
abuses referred to the Market 
Surveillance Committee for regulatory 
action. In addition, if a trade report is 
entered at a price that varies more than 
a certain amount from previous trade 
reports in that Service security, the 
trade report will be rejected. Assuming 
that the price of the trade was accurate, 
the International Participant must re¬ 
transmit the original trade report 
utilizing an override feature built into 
the trade reporting system. Such trade 
reports will be subject to the same 
surveillance reviews as those reports 
whose entryr does not involve the 
override feature. 

V 

Implementation 

The NASD intends that Part Two of 
the plan be in effect for a period 


1 NASD members based in Europe are now 
examined by staff from either the New York or 
Boston District Offices of the NASD. 
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concurrent with the SERVICE'S pilot 
term , including any future extensions of 
that term. 

II. Burden on Competition 

The NASD believes that no burden on 
competition would result from the 
Securities and Exchange Commission's 
approval of this plan amendment or the 
related rule proposal (File No. SR- 
NASD-90-33) to operate the SERVICE 
for a pilot term of two years. The plan 
amendment incorporates existing 
requirements for submission of trade 
reports on a real-time basis, by broker- 
dealers that function as market makers 
in NASDAQ/NMS securities and listed 
equity securities traded off-board. 8 Two 
substantive differences exist in the 
reporting requirements of section 12 of 
the International Rules and the 
requirements applicable during the 
Domestic Session. First, section 12 
provides that a trade report is timely if 
submitted within 3 minutes of execution. 
For the Domestic Session, 90 seconds is 
the established standard. As noted in 
File No. SR-NASD-90-33, the 3 minutes 
standard comports with the present 
standard in the domestic component of 
the International Stock Exchange's 
equities market the SEAQ system). 
Second, the requirement for an 
International Participant to enter trade 
reports is somewhat broader than the 
requirement applicable to NASDAQ/ 
NMS and third market makers during 
the Domestic Session. Specifically, the 
obligation of an International 
Participant to submit trade reports, on¬ 
line, during the European Session is not 
necessarily limited to transactions in 
SERVICE securities in which the broker- 
dealer is registered as a European-only 
or International market maker.® 

The NASD notes that market-maker 
participation in the SERVICE is 
voluntary and that the transaction 
reporting requirements contained in 
section 12 of the International Rules will 
apply uniformly to all broker-dealers 
electing to quote markets in SERVICE 
securities via NASDAQ 
INTERNATIONAL. Given that market 
makers’ use of NASDAQ 
INTERNATIONAL is voluntary and that 
section 12s requirements apply 
uniformly and exclusively to 
International Participants, the NASD 
does not view those reporting 


• Part XU of Schedule D to the NASD By-Laws 
contains the real-time reporting requirements 
applicable during the Domestic Session to market 
makers in NASDAQ/NMS securities. Schedule G to 
the NASD By-Laws contains the corresponding 
requirements for NASD members registered as 
"Third Market Makers" in listed equity securities 
during the Domestic Session. 

• See section 12|r)(iit) of the IntentntkKwl Rules. 


requirements as a burden upon 
competitive market making within the 
SERVICE. 

Finally, during the pilot phase of 
NASDAQ INTERNATIONAL, trade 
reports in SERVICE securities entered 
by International Participants will not be 
published on-line except where (i) The 
SERVICE security is a U.K.-ADR quoted 
in the domestic SEAQ market and (ii) at 
least two SERVICE market makers are 
registered to quote the particular U.K.- 
ADR during the European Session. 
NASDAQ Workstation™ units 
authorized for the SERVICE will receive 
a broadcast of transaction reports for 
SERVICE securities that meet &e 
foregoing requirements. Interested 
vendors will also be provided high 
speed feeds of those transaction reports 
for distribution to their subscriber. As to 
all other SERVICE securities the NASD 
will capture and process transaction 
reports solely for regulatory purposes. 
The latter aspect of the SERVICE is 
neutral in terms of its impact upon the 
commercial distribution of transaction 
information from the European Session. 

Based on the foregoing, the NASD 
reiterates that no competitive burden for 
commercial advantage will result from 
the Commission's approval of Part Two 
of this plan. 

III. Solicitation of Comments 

interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submission 
should Tile six copies thereof with the 
Secretary. Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submissions, all subsequent 
amendments, all written statement with 
respect to the proposed plan 
amendments that are filed with the 
Commission, and all written 
communications relating to the proposed 
plan amendment between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the provision 
of 5 U.S.C. 552, will be available for 
inspection and copying in the 
Commission’s Public Reference Room. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the NASD. All 
submissions should refer to the Hie 
number in the caption above and should 
be submitted by January 11,1991. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 


Dated: December la. 1990 
Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 90-29940 Filed 12-20-90; 8:45 amj 

BILLING CODE 8010-01-M 


DEPARTMENT OF TRANSPORTATION 

Office of the Secretary 

Reports, Forms, and Recordkeeping 
Requirements: 

Submittals to OMB on December 14.1990. 

agency: Department of Transportation 
(DOT), Office of the Secretary. 
action: Notice. 

summary: This notice list those forms, 
reports, and recordkeeping requirements 
imposed upon the public which were 
transmitted by the Department of 
Transportation on December 14,1990, to 
the Office of Management and Budget 
(OMB) for its approval in accordance 
with the requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. chapter 
35). 

FOR FURTHER INFORMATION CONTACT: 

John Chandler, Annette Wilson or Susan 
Pickrel. Information Requirements 
Division, M-34, Office of the Secretary 
of Transportation, 400 Seventh Street, 
SW., Washington, DC 20590. telephone. 
(202) 366-4735, or Edward Clarke or 
Wayne Brough, Office of Management 
and Budget, New Executive Office 
Building, room 3228, Washington, DC 
20503, (202) 395-7340. 

SUPPLEMENTARY INFORMATION: 

Background 

Section 3507 of title 44 of the United 
States Code, as adopted by the 
Paperwork Reduction Act of 1980, 
requires that agencies prepare a notice 
for publication in the Federal Register, 
listing those information collection 
requests submitted to the Office of 
Management and Budget (OMB) for 
initial, approval, or for renewal under 
that Act. OMB reviews and approves 
agency submittals in accordance with 
criteria set forth in that Act. In carrying 
out its responsibilities, OMB also 
considers public comments on the 
proposed forms, reporting and 
recordkeeping requirements. OMB 
approval of an information collection 
requirement must be renewed at least 
once every three years. 

Information Availability and Comments 

Copies of the DOT information 
collection requests submitted to OMB 
may be obtained from the DOT officials 
listed in the “For Further Information 
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Contact*’ paragraph set forth above. 
Comments on the requests should be 
forwarded, as quickly as possible, 
directly to the OMB officials listed in the 
"For Further Information Contact” 
paragraph set forth above. If you 
anticipate submitting substantive 
comments, but find that more than 10 
days from the date of publication are 
needed to prepare them, please notify 
the OMB officials of your intent 
immediately. 

Items Submitted for Review by OMB 

The following information collection 
requests were submitted to OMB on 
December 14,1990. 

DOT No: 3423 

OMB no: 2138-OOiiU. 

Administration: Research and Special 
Programs Administration. 

Title: Reporting required for 
International Civil Aviation organization 
(ICAO). 

Need for information: To supplement 
DOT Aviation Data Bases. 

Proposed use of information: To 
satisfy U.S. treaty obligation by meeting 
ICAO reporting requirements. 

Frequency: Annual. 

Burden estimate: 25 hours. 
Respondents: Large Certified Air 
Carriers. 

Form(s): RSPA E/F. 

Average burden hours per response: 

36 minutes. 

DOT No: 3424 

OMB no: New. 

Administration: National Highway 
Traffic Safety Administration. 

Title: 49 CFR 571.214—Production 
Reporting System of Side Impact 
Protection Compliance. 

Need for information: To upgrade test 
procedures and performance 
requirements for passenger cars. 

Proposed use of information: 
Manufacturers are required to specify 
the percentage of their passenger cars 
that are in compliance with the upgrade 
of FMVSS No. 214 during the 3-year 
phase-in period. 

Frequency: Annually. 

Burden estimate: 936 hours. 
Respondents: Manufacturers. 

Form(s): None. 

Average burden hours per response: 

24 minutes. 

DOT No: 3425 

OMB no: 2127-0518. 

Administration: National Highway 
Traffic'Safety Administration. 

Title: 49 CFR 571.218. Motorcycle 
Helmets. 

Need for information: To identify the 
manufacturers in case of defects. 


Proposed use of information: The 
DOT symbol label signifies the 
manufacturer’s certification that the 
helmet meets the minimum 
requirements. It also identifies the 
manufacturer. 

Frequency: On occasion. 

Burden estimate: 4,950 hours. 

Respondents: Businesses. 

Form(s): None. 

Average burden hours per response: 

12 seconds. 

DOT No: 3426 

OMB no: 2120-0548. 

Administration: Federal Aviation 
Administration. 

Title: Request for Data 2nd 
Information Regarding Collection, 
Handling, and Disbursement of 
Passenger Facility Charges. 

Need for information: The FAA needs 
the information in order to write an 
effective rule to carry out a passenger 
facility charges program as required by 
section 9110 of the Aviation Safety and 
Capacity Expansion Act of 1990. 

Proposed use of information: DOT/ 
FAA will use any information submitted 
in response to the notice request to help 
develop a collection, handling, and 
disbursement system for passenger 
facility charges. 

Frequency: One time request. 

Burden estimate: 400 hours. 

Respondents: Air carriers. 

Form(s): None. 

A verage burden hours per response: 

16 hours. 

DOT No: 3427 

OMB no: 2133-0032. 

Administration: Maritime 
Administration. 

Title: Application for Construction 
Reserve Fund and Annual Statements. 

Need for information: To determine 
an applicant's eligibility to enter into a 
CRF Agreement and monitor 
compliance. 

Proposed use of information: To 
assure applicant qualifies for requested 
benefit under current regulations. 

Frequency: On occasion, and 
annually. 

Burden estimate: 54 hours. 

Respondents: 6. 

Form(s): None. 

Average burden hours per respondent: 
1 hour. 

DOT No: 3428 

OMB no: New. 

Administration: National Highway 
Traffic Safety Administration. 

Title: Measure DWI (Driving While 
Intoxicated) Attitudes. 


Need for information: To combat 
public acceptance of drinking and 
driving. 

Proposed use of information: NHTSA 
is assessing the knowledge, attitudes, 
and behavior of the American public 
regarding drinking and driving by 
surveying 2,800 persons from the general 
public and two selected locales. The 
data will be used to develop anti-DWl 
programs. 

Frequency: One-time only. 

Burden estimate: 933 hours. 

Respondents: Individuals. 

Form(s): None. 

A verage burden hours per respondent: 
20 minutes. 

DOT No: 3429 

OMB no: 2130-0500. 

Administration: Federal Railroad 
Administration. 

Title: Accident/Incident Reporting 
and Recordkeeping Requirements. 

Need for information: To identify 
hazardous conditions on the railroads. 

Proposed use of information: FRA 
uses this information to identify 
hazardous conditions associated with 
rail transportation and to assure 
compliance with the Rail Safety Act and 
the Rail Safety Improvement Act of 
1988. 

Frequency: On occasion; Monthly; 
Annually; Recordkeeping. 

Burden estimate: 53,004 hours. 

Respondents: 520 Railroads. 

Form(s): FRA-F-6180.45; FRA-F- 
6180.54; FRA-F-6180.55; FRA-F- 
6180.55A; FRA-F-6180.56; FRA-F- 
6180.57; FRA-F-6180.78; and, FRA-F- 
6180.81. 

Average burden hours per respondent: 
102 hours. 

DOT No: 3430 

OMB no: 2127-0040. 

Administration: National Highway 
Traffic Safety Administration. 

Title: 49 CFR 551.45, Designation of 
Agent. 

Need for information: To designate 
agents representing foreign 
manufacturers who import vehicles into 
the United States. 

Proposed use of information: The 
agent is used to advise manufacturers of 
safety-related defects where laws vary 
from country-to-country. In turn the 
manufacturer can notify purchasers and 
correct the defect. 

Frequency: On occasion. 

Burden estimate: 13 hours. 

Respondents: Manufacturers. 

Form(s): None. 

A verage burden hours per respondent: 
30 minutes. 
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DOT No: 3431 

OMB no: 2133-0023. 

Administration.: Maritime 
Administration. 

Title: Port Facilities Inventory. 

Need for information: To guarantee 
that individual port facilities and 
services are available for use by Federal 
agencies prior to and during national 
defense emergencies. 

Proposed use of information: M ARAD 
will be able to maintain information on 
those essential port facilities that are 
required for emergency use at the proper 
level of accuracy and currency. 

Frequency: On occasion; Biennially. 

Burden estimate: 100 hours. 

Respondents: 100. 

Form(s): MA-400. 

A verage burden hoars per respondent: 
1 hour. 

DOT No: 3432 

OMB no: 2133-0018. 

Administration: Maritime 
Administration. 

Title: 46 CFR part 296—title XI 
Obligation Guarantees. 

Need for information: Must make 
determinations of economic soundness 
of the project, financial and operating 
capability of the applicant, and U.S. 
citizenship of the applicant. 

Proposed use of information: To 
assure applicant qualifies for benefit 
under the statute. 

Frequency: On occasion. 

Burden estimate: 800 hours. 

Respondents: 10. 

Form(s): MA-183 and attachments. 

A verage burden hours per respondent: 
80 hours. 

DOT No: 3433 

OMB no: 2120-0015. 

Administration : Federal Aviation 
Administration. 

Title: FAA Airport Master Record. 

Need for information: The information 
is needed to carry out FAA missions 
related to safety, forecasting, and 
airport engineering. 

Proposed use of information: The 
information is used by the FAA to: (1) 
Maintain an accurate record and 
depiction of conditions at airports; (2) be 
a comprehensive agency aeronautical 
repository designed to eliminate 
redundant collection and dissemination 
processes; and (3) promote and 
encourage the safe operating conditions 
at airports through contact with airport 
management and follow-on 
coordination. 

Frequency: On occasion and annually. 

Burden estimate: 4,000 hours. 


Respondents: Airport sponsors. 

Form{s): FAA Forms 5010-1/2/3/5. 

Average burden hours per respondent: 
FAA Form 5010-1 is 30 minutes; FAA 
Form 5010-2 is 15 minutes; FAA Form 
5010-5 is 1 hour. 

DOT No; 3434 

OMB no: 2125-0025. 

Administration : Federal Highway 
Administration. 

Title: Highway Safety Improvement 
Program and Priorities. 

Need for information: To meet 
Congressional requirements to report 
annually the progress of safety programs 
based upon information reported by 
States. 

Proposed use of information: For 
FHWA to evaluate its overall highway 
safety improvement program and to 
determine whether Federal-aid funds 
should be used for projects proposed by 
States. 

Frequency: Annually, 

Burden estimate: 96,187 hours. 

Respondents: State Highway 
Agencies. 

Form(s): None. 

Average burden hours per respondent: 
357 hours. 

DOT No: 3435 

OMB no: 2115-0573. 

Administration: U.S. Coast Guard. 

Title: Labeling Required in 33 CFR 
parts 181 and 183. 

Need for information: This 
information collection requirement is 
needed to: (1) Provide safety information 
to the boating public; (2) evidence 
compliance with applicable regulations; 
(3) provide information to 
manufacturers, dealers and installers of 
associated equipment on recreational 
boats; and (4) uniquely identify each 
boat which aids in the recovery of stolen 
boats. 

Proposed use of information: Coast 
Guard uses this information to identify 
the boat manufacturer or importer and 
to ensure that safety standards are 
complied with. 

Frequency: On occasion. 

Burden estimate: 164,485 hours. 

Respondents: Boat manufacturers and 
importers. 

Form(s): None. 

Average burden hours per respondent: 
Varies from 5 minutes for labeling to 20 
hours for testing. 

DOT No: 3436 

OMB no: New. 

Administration: Urban Mass 
Transportation Administration. 

Title: Mailback Questionnaire on the 
Status of Clean Air Program Projects. 


/ 


Need for information: The 
Questionnaire is needed to gather a 
limited amount of information about the 
status of projects of transit systems 
under the clean air program. 

Proposed use of information: The 
information will be used to assist UMTA 
in coordinating and planning activities 
under the clean air program. 

Frequency: One time only. 

Burden estimate: 25 hours. 
Respondents: State or local 
governments, business or other for 
profit. 

Fcrm(s): None. 

A verage burden hours per respondent: 
30 minutes. 

Issued in Washington, DC on December 14, 
1990. 

Robert J. Woods, 

Director of Information Resource 
Management. 

JFR Doc. 90-29838 Filed 12^20-90; 8:45 am) 

BILLING COCE 4910-62-W 


V 

[Order 90-12-351 

Fitness Determination of Chicago Air 
Taxi, Inc. 

agency: Department of Transportation. 

action: Notice of Commuter Air Carrier 
Fitness Determination—Order 90-12-39, 
Order to Show Cause. 


summary: The Department of 
Transportation is proposing to find that 
Chicago Air Taxi, Ina. is fit* willing, and 
able to provide commuter air service 
under section 419(e) of the Federal 
Aviation Act. 

RESPONSES: All interested persons 
wishing to respond to the Department of 
Transportation’s tentative Htness 
determination should file their 
responses with the Air Carrier Fitness 
Division, P-56, room 6401, Department of 
Transportation, 400 Seventh Street SW., 
Washington, DC 20590, and serve them 
on all persons listed in Attachment A to 
the order. Responses shall be filed no 
later than January 3,1991. 

FOR FURTHER IMFORMATION CONTACT: 

Mrs. Kathy Lusby Cooperstein, Air 
Carrier Fitness Division, Department of 
Transportation, 400 Seventh Street SW.. 
Washington. DC 20590, (202) 366-2337. 

Patrick V. Murphy, Jr., 

Deputy Assistant Secretary for Policy and 
International Affairs. 

[FR Doc. 89-29862 Filed 12-20-90; 8*45 am] 

BILLING CODE 4910-62-M 
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Applications for Certificates of Public 
Convenience and Necessity and 
Foreign Air Carrier Permits Filed Under 
Subpart Q during the Week Ended 
December 7,1990 

The following applications for 
certificates of public convenience and 
necessity and foreign air carrier permits 
were filed under subpart Q of the 
Department of Transportation’s 
Procedural Regulations (See 14 CFR 
302.1701 et. seq .) The due date for 
answers, conforming application, or 
motion to modify scope are set forth 
below for each appliation. Following the 
answer period DOT may process the 
application by expedited procedures. 
Such procedures may consist of the 
adoption of a show-cause order, a 
tentative order, or in appropriate cases a 
final order without further proceedings. 

Docket Number: 47299. 

Date filed: December 6,1990. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: January 3,1991. 

Description: Application of Lineas 
Acreas Suramericanas, Ltda, pursuant 
to section 402 of the Act and subpart Q 
of the Regulations, applies for a foreign 
air carrier permit authorizing it to 
engage in nonscheduled. including 
charter, foreign air transportation of 
property and mail between points in 
Colombia and San Juan, Puerto Rico, 
with ail 9uch flight originating or 
terminating in Colombia. 

Docket Number 47301. 

Date filed: December 7.1990. 

Due Date for Answers, Conforming 
Applications , or Motion to Modify 
Scope: January 4,1991. 

Description: Joint Application of 
Midway Airlines, Inc. and USAir, Inc., 
requests the Department to approve, 
pursuant to sections 401(a) and 401(h) of 
the Act and subpart Q of the 
Regulations, the transfer to USAir of 
Midway's nonstop foreign route 
authority between Philadephia and 
Montreal and Philadelphia and Toronto 
as authorized by the experimental 
Certificate of Public Convenience for 
Route 575. 

Docket Number: 41703. 

Date filed: December 7,1990. 

Due Date for Answers, Conforming 
Applications, or Motion to Modify 
Scope: January 4.1991. 

Description: Application of 
Carribbean Air Cargo Company. Ltd. 
pursuant to section 402 of the Act and 
subpart Q of the Regulations, seeks 
renewal of its foreign air carrier permit 
authorizing it to engage in nonscheduled 
foreign air transportation of property 
and mail over the following segment: 


Between the coterminal points Barbados 
and Trinidad and Tobago; the 
intermediate points Antigua. Dominica, 
Grenada, Guadeloupe, Martinique, St. 
Kitts. St Lucia, St. Maarten. St. Vincent 
and Santo Domingo, Dominican 
Republic; Port-au-Prince. Haiti; 

Kingston, Jamaica, and Belize, and the 
coterminal points San Juan, Puerto Rico; 
Miami; Florida; Houston, Texas, and 
New York, New York. 

Phyllis T. Kay lor, 

Chief, Documentary Sendees Division. 

[FR Doc. 90-29839 Filed 12-20-90: 6:45 am] 

BILLING CODE 4910-62-M 


Maritime Administration 
i Docket S-87S] 

Lykes Bros. Steamship Co., Ltd.; 
Application for Authorization To 
Permit Amendment to a Reciprocal 
Space Charter and Coordinated Sailing 
Agreement With a Foreign Carrier 

By application of December 7.1990, 
Lykes Bros. Steamship Co., Inc. (Lykes) 
requests the Maritime Administration’s 
authority to the extent required to effect 
an amended Space Charter and 
Coordinated Sailing Agreement 
(Amended Agreement) with Deppe Linie 
GmBH & Co. (Deppe). a foreign-flag 
carrier. 

The trade covered by the existing 
Agreement (Agreement) is that between 
the U.S. gulf and east coast and north 
Europe. The scope of the Agreement has 
been expanded to include the 
Mediterranean area which Lykes has 
authority to serve under Operating- 
Differential Subsidy Agreement, 

Contract MA/MSB-451. This change in 
geographic scope also required an 
amendment to Article 5 of the 
Agreement to include the present and 
possible future vessel deployments 
under the Agreement for both European 
and Mediterranean areas. Lykes states 
that the number of vessels contained in 
the amended Article 5 represents the 
original number from the Agreement and 
the present number of vessels included 
in the Lykes/Constellation Reciprocal 
Space Charter and Coordinated Sailing 
Agreement, FMC No. 832-011254, 
approved by the Maritime 
Administration on June 8,1990. 

In recent months in the Mediterranean 
trade, Lykes claims it has experienced 
an increase in demand for space that 
has at times exceeded the capacity 
available on Lykes’ vessels. The 
increase stems from certain special 
short-term and long-term circumstances. 

Operation Desert Shield is one of 
these circumstances. The military cargo 


movements to the Middle East have 
reduced the supply of capacity available 
for commercial cargo to other areas in 
the Mediterranean, a problem requiring 
the establishment or expansion of 
arrangements such as space charters to 
meet the demands of present and future 
customers in the trade. 

Lykes maintains that in the long-term, 
trade with the Mediterranean is 
expected to increase in the early 1990s, 
a circumstance also requiring more 
capacity. In addition to this forecasted 
increase, the lower dollar value and the 
reduction in the cargo movements from 
Northern Europe to the Eastern 
Mediterranean have resulted in a 
current surge in shipments from the U.S. 
Lykes desires to meet these demands for 
increased capacity with a U.S. service, 
even though such service may require 
from time to time the utilization of space 
on a foreign-flag vessel. 

In addition to the special 
circumstances, Lykes feels that there is 
also substantial good cause for this 
Amended Agreement. First of all, it will 
permit Lykes to continue to serve 
customers who might otherwise take 
their business to foreign carriers. 

Second, there is at this time no feasible 
alternative to a space charter other than 
a time or bareboat charter of a vessel. 
Under the present circumstances 
particularly in the Eastern 
Mediterranean, given the shortage of 
U.S.-flag vessels, especially container 
vessels, Lykes contends that a space 
charter on a foreign-flag vessel is much 
more preferable than a time or bareboat 
charter. Furthermore, the financial 
commitment is also much less. 

Section 804(a) of the Act provides that 
”it shall be unlawful for any contractor 
receiving operating-differential subsidy 
under Title VI... to own, charter, act 
as agent or broker for, or operate any 
foreign-flag vessel which competes with 
any American-flag service determined 
by the Secretary of Transportation to be 
essential as provided in section 211 of 
this Act.” Section 804(b) states that this 
provision may be waived by the 
Secretary under special circumstances 
and for good cause shown. 

This application may be inspected in 
the Office of the Secretary, Maritime 
Administration. Any person, firm, or 
corporation having any interest in such 
request within the meaning of section 
804 of the Merchant Marine Act, 1936, as 
amended, and desiring to submit 
comments concerning the application 
must file written comments in triplicate 
with the Secretary. Maritime 
Administration, room 7300, Nassif 
Building, 400 Seventh Street SW.. 
Washington, DC 20590. Comments must 
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be received no later than 5 p.m. on 
January 10.1991. This notice is 
published as a matter of discretion and 
publication should in no way be 
considered a favorable or unfavorable 
decision on the application, as filed or 
as may be amended. The Maritime 
Administrator will consider any 
comments submitted and take such 
action with respect thereto as may be 
deemed appropriate. 

(Catalog of Federal Domestic Assistance 
Program No. 20.804 (Operating-Differential 
Subsidies)). 

By Order of the Maritime Administrator. 
Dated: December 18.1991. 

Joel Richard, 

Assistant Secretary. Maritime 
Administration. 

(FR Doc. 90-29901 Filed 12-20-90; 8:45 am| 

BILLING CODE 4910-41-41 


National Highway Traffic Safety 
Administration 

Denial of Motor Vehicle Defect 
Petitions 

This notice sets forth the reasons for 
the denial of a petition submitted to 
NHTSA under section 124 of the 
National Traffic and Motor Vehicle 
Safety Act of 1966, as amended (15 
U.S.C. 1381 et seq.). 

Mr. Roger B. Trumbull submitted a 
petition dated July 28,1990, requesting 
that the National Highway Traffic 
Safety Administration (NHTSA) 
investigate all 1988 General Motors 
Corporation (GM) GMC and Suburban 
vehicles for lack of adequate heat shield 
protection between the exhaust system 
and the floorpan. 

On June 8,1988. the NHTSA Office of 
Defects Investigation (ODI) closed 
Engineering Analysis, EA88-016, which 
related to alleged problems in these 
vehicles caused by underbody heat. The 
most serious complaints were of fuel 
expulsion and fires, but hot floors were 
also reported. Based on the low 
complaint rate, and the extreme loading 
conditions necessary to increase fire 
potential, no safety-related defect trend 
was found. 

On October 3,1990, GM provided 
seven reports in response to an ODI 
information request. None of the seven 
complainants alleged accidents, injuries, 
or fires. GM stated that “it is possible 
that improperly running or 
malfunctioning engines, or vehicles 
being operated under excessive loading 
or towing conditions, can produce 
elevated exhaust system temperatures.” 
Five of the complaints seemed to fall 
within this description. GM added that 
“such engine conditions would be 


apparent by rough running, missing, or 
lack of power.” Temperature data 
submitted by GM indicates that under 
such conditions, the safety belt bolt and 
safety belt covers could become hot 
enough to produce effects described by 
the complainants. However, given the 
small number of complaints, the absence 
of new injury reports, and the apparent 
ability of additional shielding to relieve 
the problem (as in the petitioner’s case), 
no safety-related defect trend is evident. 

In consideration of the available 
information. NHTSA concluded that 
there was no reasonable possibility that 
an order concerning the notification and 
remedy of a safety-related defect in 
relation to the petitioner’s allegations 
would be issued at the conclusion of an 
investigation. Since no evidence of a 
safety-related defect trend was 
discovered, further commitment of 
resources to determine whether such a 
trend may exist does not appear to be 
warranted. Therefore, the petition is 
denied. 

Authority: Sec. 124, Pub. L. 93-492; 88 Stat. 
1470 (15 U.S.C. 1410a); delegations of 
authority at 49 CFR 1.50 and 501.8) 

Issued on December 17,1990. 

Michael B. Brownlee, 

Acting Associate Administrator for 
Enforcement. 

[FR Doc. 90-29840 Filed 12-20-90: 8:45 am) 

BILLING COOE 4910-59-M 


DEPARTMENT OF THE TREASURY 

Office of the Secretary 

(Supplement to Department Circular- 
Public Debt Series—No. 33-90] 

Treasury Notes, Series AG-1992 

Washington. November 28.1990. 

The Secretary announced on 
November 27,1990, that the interest rate 
on the notes designated Series AG-1992, 
described in Department Circular— 
Public Debt Series—No. 33-90 dated 
November 23,1990, will be 7% percent. 
Interest on the notes will be payable at 
the rate of 7% percent per annum. 

Gerald Murphy, 

Fiscal Assistant Secretary. 

[FR Doc. 90-29903 Filed 12-20-90; 8:45 am] 
BILLING COOE 4810-40-41 


(Supplement to Department Circular- 
Public Debt Series—No. 34-90] 

Treasury Notes, Series J-1996 

Washington. November 29.1990. 

The Secretary announced on 
November 28,1990, that the interest rate 


on the notes designated Series J-1996. 
described in Department Circular— 
Public Debt Series—No. 34-90 dated 
November 23.1990, will be 7 7 /s percent. 
Interest on the notes will be payable at 
the rate of 7 7 /s percent per annum. 
Gerald Murphy, 

Fiscal Assistant Secretary. 

(FR Doc. 90-29904 Filed 12-20-90; 8:45 am] 

BILLING CODE 4810-04-41 


Public Information Collection 
Requirements Submitted to OMB for 
Review 

Date: December 17,1990. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
8ubmission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington. DC 20220. 

Internal Revenue Service 

OMB Number: 1545-1042. 

Form Number None. 

Type of Review: Extension. 

Title: Reduction of Tax Overpayments 
by Amount of Certain Past-Due Support 
Obligations. 

Description: The Internal Revenue 
Service needs this information regarding 
past-due support obligations in order to 
offset such obligations against tax 
refunds. Respondents are state agencies 
charged with enforcement of support 
obligations. 

Respondents: State or local 
governments. 

Estimated Number of Respondents: 1 . 

Estimated Burden Hours Per 
Response: 1 hour. 

Frequency of Response: Annually. 

Estimated Total Reporting Burden: 1 
hour. 

Clearance Officer: Garrick Shear. 

(202) 535-4297, Internal Revenue 
Service, room 5571,1111 Constitution 
Avenue. NW.. Washington, DC 20224. 

OMB Reviewer: Milo Sunderhauf, 

(202) 395-6880. Office of Management 
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and Budget, room 3001, New Executive 
Office Building. Washington, DC 20503. 
Lois K* Holland, 

Departmental Reports, Management Officer. 
|FR Doc. 90-29837 Filed 12-20-90; 8:45 am] 

BILLING COOF 4830-01-*! 


Public Information Collection 
Requirements Submitted to OMB for 
Review 

Date: December 17,1990. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of I960, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue. NW., 
Washington, DC 20220. 

Internal Revenue Service 

OM3 Number 1545-0796. 

Form Number: 6524. 

Type of Review: Extension. 

Title: Office of Chief Counsel 
Application. 

Description: The Chief Counsel 
Application form provides data we 
deem critical for evaluating attorney 
applicant’s qualifications such as LSAT 
score, bar admission status, type of 
work preference, law school, class 
standing. SF-171 does not provide this 
information. 

Respondents: Individuals or 
households. 

Estimated Number of Respondents: 
3,000. 

Estimated Burden Hours Per 
Response: 18 minutes. 

Frequency of Response: On occasion. 

Estimated Total Reporting Burden: 
900 hours. 

Clearance Officer: Garrick Shear. 
(202) 535-4297, Internal Revenue 
Service, room 5571,1111 Constitution 
Avenue, NW., Washington, DC 20224. 

OMB Reviewer: Milo Sunderhauf, 
(202) 395-6880, Office of Management 


and Budget, room 3001, New Executive 
Office Building. Washington, DC 20503. 
Lois K. Holland, 

Departmental Reports Management Officer. 
IFR Doc. 90-29896 Filed 12-20-90; 8:45 am] 

BILLING CODE 4830-01-M 


Public Information Collection 
Requirements Submitted to OMB for 
Review 

Date: December 17,1990. 

The Department of Treasury has 
submitted the following public 
information collection requirement!s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980. 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 

Internal Revenue Service 

OMB Number: New. 

Form Number: 9322. 

Type of Review: New Collection. 

Title: Small Business Tax Education 
Program Information Form. 

Description: IRS needs to know the 
number of small business persons and 
self-employed persons who learn about 
their federal business tax rights and 
responsibilities through the IRS Small 
Business Tax Education Program 
(STEP). Without this information, IRS 
would have no way of knowing how 
many persons are reached through 
STEP. 

Respondents: Non-profit institutions 
(Schools). 

Estimated Number of Respondents: 
1,800. 

Estimated Burden Hours Per 
Response: 15 minutes. 

Frequency of Response: Semi¬ 
annually. 

Estimated Total Reporting Burden: 
900 hours. 

OMB Number: 1545-0553. 

Form Number RCMW 1-727. 

Type of Review: Extension. 

Title: Geographic Availability 
Statement 

Description: This form will be used to 
ascertain the applicant’s geographic 
preference for appointment location. 


This will facilitate certification to the 
appropriate appointing office. 
Applicants are for positions for which 
IRS maintains registers. 

Respondents: Individuals or 
households. 

Estimated Number of Respondents: 
1,800. 

Estimated Burden Hours Per 
Response: 6 minutes. 

Frequency of Response: On occasion. 
Estimated Total Reporting Burden: 
180 hours. 

Clearance Officer: Garrick Shear. 
(202) 535-4297. Internal Revenue 
Service, room 5571,1111 Constitution 
Avenue, NW., Washington, DC 20224. 

OMB Reviewer Milo Sunderhauf, 
(202) 395-6880. Office of Management 
and Budget, room 3001, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland, 

Departmental Reports Management Officer. 
(FR Doc. 90-29897 Filed 12-20-90: 8:45 am] 

BILLING COOF 4830-01-*! 


List of Countries Requiring 
Cooperation With an International 
Boycott 

In order to comply with the mandate 
of section 999(a)(3) of the Internal 
Revenue Code of 1986, the Department 
of the Treasury is publishing a current 
list of countries which may require 
participation in. or cooperation with, an 
international boycott [within the 
meaning of section 999(b)(3) of the 
Internal Revenue Code of 1986]. 

On the basis of the best information 
currently available to the Department of 
the Treasury, the following countries 
may require participation in, or 
cooperation with, an international 
boycott [within the meaning of section 
999(b)(3) of the Internal Revenue Code 
of 1986]. 

Bahrain 

Iraq 

Iordan 

Kuwait 

Lebanon 

Libya 

Oman 

Qatar 

Saudi Arabia 
Syria 

United Arab Emirates 
Yemen, Republic of 

Dated: December 17,1990. 

Kenneth VV. Gideon, 

Assistant Secretary for Tax Policy. 

[FR Doc. 90-29895 Filed 12-20-90; 8:45 am] 
BILLING COOF 4810-2S-M 












52356-52400 


Sunshine Act Meetings 


Federal Register 

Vol. 55. No. 246 
Friday. December 





This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the "Government in the Sunshine 
Act" (Pub. L 94-409) 5 U.S.C. 552b(e)(3). 


FARM CREDIT ADMINISTRATION 

Farm Credit Administration Board; 
Regular Meeting 

agency: Farm Credit Administration. 
summary: Notice is hereby given, 
pursuant to the Government in the 
Sunshine Act (5 U.S.C. 552b(e)(3)), that 
the January 1,1991. regular meeting of 
the Farm Credit Administration Board 
(Board) will not be held and that a 
special meeting of the Board is 
scheduled for Thursday, January 17, 
1991. starting at 10:00 a.m. An agenda 
for this meeting will be published at a 
later date. 

FOR FURTHER INFORMATION CONTACT: 

Curtis M. Anderson, Secretary to the 
Farm Credit Administration Board, (703) 
883-4003. TDD (703) 883-4444. 
address: Farm Credit Administration, 
1501 Farm Credit Drive, McLean, 
Virginia 22102-5090. 

Dated: December 18.1990. 

Curtis M. Anderson, 

Secretary. Farm Credit Administration Board. 
[FR Doc. 90-29987 Filed 12-18-90: 4:30 pm] 
BILLING CODE 670S-01-*! 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Agency Meeting 

Pursuant to the provisions of the 
"Government in the Sunshine Act" (5 
U.S.C. 552b), notice is hereby given that 
at 2:18 p.m. on Tuesday, December 18, 
1990, the Board of Directors of the 
Federal Deposit Insurance Corporation 
met in closed session to consider the 
following matters: 

Reports of the Office of Inspector 
General: 

Audit Report re: 

Monroe Savings Bank. FSB, Rochester, 
New York (Memo dated November 26, 
1990) 

Audit Report re: 

BancTexas, Dallas. Texas (Memo dated 
November 23.1990) 

Audit Report re: 

The Globe Savings Bank. F.S.B., Phoenix, 
Arizona. Assistance Agreement. Case 
Number C-310c (Memo dated November 
14.1990) 

Audit Report re: 

Home Federal Savings and Loan 
Association. Rockford. Illinois. 


Assistance Agreement. Case Number C- 
322c (Memo dated October 26.1990) 
Audit Report re: 

Home Savings of America, Los Angeles, 
California. Assistance Agreement. Case 
Number C-129c and C-130c (Memo dated 
November 16,1990) 

Audit Report re: 

Home Savings of America, F.A., Los 
Angeles, California, Assistance 
Agreement, Case Number C~216c (Memo 
dated November 20,1990) 

Audit Report re: 

Coastal Realty Partners at Equity Bank for 
Savings Memo dated November 1,1990) 
Audit Report re: 

Ernst & Young AmWest Savings 
Association (Memo dated November 1. 
1990) 

Audit Report re: 

Limited Review of Mezzanine 
Management, Inc. (Memo dated October 
25,1990) 

Audit Report re: 

Audit of the Automated Grouping/Payout 
System and the Check Reconciliation 
System (Memo dated October 31,1990) 
Audit Report re: 

Audit of Procurement and Management of 
Appraisals—Denver Consolidated Office 
(Memo dated November 13.1990) 

Audit Report re: 

Audit Report on the Bulk Sales of Assets— 
Division-level Issues (Memo dated 
November 21,1990) 

Matters relating to the probable 
failure of certain insured banks. 

Recommendation regarding the 
liquidation of a depository institution’s 
assets acquired by the Corporation in its 
capacity as receiver, liquidator, or 
liquidating agent of those assets: 

Case No. 47.633 

American Diversified Savings Bank. Costa 
Mesa. California 

Recommendation concerning an 
administrative enforcement proceeding. 

Application for a waiver of the cross- 
guarantee provisions of the Financial 
Institutions Reform, Recovery, and 
Enforcement Act of 1989. 

Recommendation relating to the 
Corporation’s corporate activities. 

In calling the meeting, the Board 
determined, on motion of Director C. C. 
Hope, Jr. (Appointive), seconded by 
Director Robert L. Clarke (Comptroller 
of the Currency), concurred in by Vice 
Chairman Andrew C. Hove, Jr., Director 
T. Timothy Ryan, Jr. (Office of Thrift 
Supervision), and Chairman L. William 
Seidman, that Corporation business 
required its consideration of the matters 
on less than seven days’ notice to the 
public; that no earlier notice of the 


meeting was practicable; that the public 
interest did not require consideration of 
the matters in a meeting to public 
observation; and that the matters could 
be considered in a closed meeting by 
authority of subsections (c)(2), (c)(4), 
(c)(6). (c)(8), (c)(9)(A)(ii). and (c)(9)(B) of 
the "Government in the Sunshine Act" 
(5 U.S.C. 552b(c)(2), (c)(4). (c)(6), (c)(8), 
(c)(9)(A)(ii), and (c)(9)(B)). 

The meeting was held in the Board 
Room of the FDIC Building located at 
550 17th Street, NW, Washington, DC. 

Dated: December 19.1990. 

Federal Deposit Insurance Corporation. 

M. Jane Williamson, 

Assistant Executive Secretary. 

[FR Doc. 90-30020 Filed 12-19-90; 12:32 pm] 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Change in Subject Matter of Agency 
Meeting 

Pursuant to the provisions of 
subsection (e)(2) of the "Government in 
the Sunshine Act" (5 U.S.C. 552b(e)(2)), 
notice is hereby given that at its open 
meeting held at 2:04 p.m. on Tuesday, 
December 18,1990, the Corporation’s 
Board of Directors determined, on 
motion of Director C.C. Hope, Jr. 
(Appointive), seconded by Director 
Robert L Clarke (Comptroller of the 
Currency), concurred in by Chairman L. 
William Seidman, Vice Chairman 
Andrew C. Hove. Jr., and Director T. 
Timothy Ryan. Jr. (Office of Thrift 
Supervision), that Corporation business 
required the withdrawal from the 
agenda for consideration at the meeting 
on less than seven days' notice to the 
public, of the following matter: 

Memorandum and resolution re: Lawsuits 
Brought By the Corporation, FSLIC, or 
Resolution Trust Corporation ("RTC") 
Against Firms Seeking to Provide Services to 
the Corporation or the RTC. 

By the same majority vote, the Board 
further determined that no notice earlier 
than December 13,1990 of this change in 
the subject matter of the meeting was 
practicable. 

Dated: December 19.1990. 

Federal Deposit Insurance Corporation. 

M. Jane Williamson, 

Assistant Executive Secretary. 

|FR Doc. 90-30019 Filed 12-19-90; 12:32 pm] 
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DEPARTMENT OF TRANSPORTATION 

Research and Special Programs 
Administration 

49 CFR Parts 107, 171, 172, 173, 174, 
175, 176, 177, 178, and 179 

[Docket Nos. HM-181, HM-181 A, HM-181B, 
HM-181C, HM-181D and HM-204; Arndt 
Nos. 107-23, 171-111, 172-123, 173-224, 
174-68, 175-47, 176-30, 177-78, 178-97, and 
179-45) 

RIN 2137-AA01, 2137-AB87, 
2137-AB88. 2137-AA10, and 
2137-AB90 

Performance-Oriented Packaging 
Standards; Changes to Classification, 
Hazard Communication, Packaging 
and Handling Requirements Based on 
UN Standards and Agency Initiative 

agency: Research and Special Programs 
Administration (RSPA), DOT. 
action: Final rule. 

summary: This final rule 
comprehensively revises the Hazardous 
Materials Regulations (HMR; 49 CFR 
parts 171-180) with respect to hazard 
communication, classification and 
packaging requirements. The changes 
are based on the United Nations 
Recommendations on the Transport of 
Dangerous Goods (U.N. 
Recommendations) and RSPA’s own 
initiative. They are made because the 
existing HMR are: (1) Difficult to use 
because of their length and complexity; 
(2) relatively inflexible and outdated 
with regard to non-bulk packaging 
technology; (3) deficient in terms of 
safety with regard to the classification 
and packaging of certain categories of 
hazardous materials; and, (4) generally 
not in alignment with international 
regulations based on the U.N. 
Recommendations. This action will: (1) 
Simplify and reduce the volume of the 
HMR; (2) enhance safety through better 
classification and packaging; (3) 
promote flexibility and technological 
innovation in packaging; (4) reduce the 
need for exemptions from the HMR; and 
(5) facilitate international commerce. 
DATES: Effective October 1.1991. 
However, compliance with the 
regulations as amended herein is 
authorized on and after January 1,1991. 
The incorporation by reference of 
certain publications listed in these 
amendments is approved by the Director 
of the Federal Register as of October 1, 
1991. 

Petitions for reconsideration must be 
received on or before March 21,1991. 
addresses: Address comments and 
petitions for reconsideration to the 
Dockets Unit, Research and Special 


Programs Administration. Department of 
Transportation, Washington, DC 20590- 
0001. Comments should identify the 
docket and be submitted in five copies. 

If confirmation of receipt is desired 
include a self-addressed stamped 
postcard showing the docket number 
(i.e., Docket HM-181). The Dockets Unit 
is located in room 8421 of the Nassif 
Building, 400 Seventh Street SW., 
Washington, DC 20590-0001. Public 
dockets may be reviewed between the 
hours of 8:30 a.m. and 5 p.m., Monday 
through Friday, except holidays. 

FOR FURTHER INFORMATION CONTACT: 
Delmer Billings, telephone (202) 366- 
4488, Office of Hazardous Materials 
Standards, or Charles Hochman, 
telephone (202) 366-4545, Office of 
Hazardous Materials Technology. U.S. 
Department of Transportation, 400 
Seventh Street SW., Washington. DC 
20590-0001. 

SUPPLEMENTARY INFORMATION: 

Special Notices 

The amendments presented in this 
document entail changes, both editorial 
and substantive, to substantial portions 
of the existing HMR. In a rulemaking 
project of this magnitude it is inevitable 
that errors and omissions will come to 
light subsequent to publication. 
Comments addressed to such errors and 
omissions are requested, so that they 
may be corrected in future rulemaking 
action under this docket. 

For this final rale, the 30-day 
limitation for the receipt of petitions for 
reconsideration (49 CFTR 106.35) is 
hereby waived and 90 days is provided 
in consideration thereof. 

Preamble Outline 

I. Overview of the HMR 

II. Problems with the HMR 

III. The International System 

IV. History of HM-181 Proposals 

V. Related Rulemakings 

VI. Major Features of the Final Rule 

VII. Shipper/Manufacturer Responsibility 

VIII. Transition Period 

IX. Impact on Exemptions 

X. Enforcement of Performance-oriented 

Packaging Standards 

XI. Public Input to International Standards- 

Issuing Entities 

XII. Section-by-section Review 

A. Part 107 

B. Part 171 

C. Part 172 

D. Part 173 

E. Part 174 

F. Part 175 

G. Part 176 

H. Part 177 

I. Part 178 

J. Part 179 

XIII. Administrative Notices 

A. Executive Order 12291 

B. Executive Order 12612 

C. Impact on Small Entities 


D. Paperwork Reduction Act 

I. Overview of the HMR 

The Hazardous Materials Regulations 
(HMR) apply to the interstate (and in 
some cases intrastate) transportation of 
hazardous materials in commerce. They 
have their origins in the Explosives and 
Combustibles Act of 1908, originally 
administered by the Interstate 
Commerce Commission. The HMR are 
currently issued pursuant to the 
Hazardous Materials Transportation 
Act (HMTA) of 1974, administered by 
DOT, and are found in the Code of 
Federal Regulations (CFR), title 49, 
subtitle B, chapter 1, subchapter C, parts 
171 through 180. 

The HMR govern the safety aspects of 
transportation. They include 
requirements for classification of 
materials, packaging (including 
manufacture, continuing qualification 
and maintenance), hazard 
communication (i.e., package marking, 
labeling, placarding, and shipping 
documentation), transportation and 
handling, and incident reporting. 

Subchapter C occupies approximately 
fourteen hundred pages of the CFR. The 
largest parts, part 173, entitled 
“Shippers—General Requirements for 
Shipments and Packagings,” and part 
178, entitled “Shipping Container 
Specifications, occupy about three 
hundred and fifty and four hundred and 
fifty pages, respectively. 

Part 171 of the HMR includes 
definitions, reporting requirements, a 
listing of matter incorporated by 
reference, and procedural requirements, 
including provisions which permit use of 
other regulations, such as the ICAO 
Technical Instructions and the IMDG 
Code. Part 172 of the HMR contains a 
listing of hazardous materials in the 
Hazardous Materials Table (§ 172.101) 
and various communications 
requirements for shipping paper 
descriptions, marking and labeling of 
packages, placarding of vehicles and 
bulk packagings, and emergency 
response communication. 

Part 173 contains various hazard class 
definitions for classifying materials, lists 
the DOT packagings authorized for 
specific materials and references the 
appropriate sections of part 178 when 
DOT specification packagings are 
required. Parts 174 through 177 contain 
requirements applicable to specific 
transport modes: Part 174 for transport 
by rail car, part 175 for transport by 
aircraft, part 176 for transport by vessel, 
and part 177 for transport by motor 
vehicle. Part 176 will now include 
provisions for the transportation of 
military explosives by vessel. These 
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were previously contained in 46 CFR 
part 146, which is being revoked in a 
separate rulemaking. 

Part 178, addressed primarily to 
container manufacturers, contains 
detailed construction specifications for a 
wide variety of packagings. The 
specification packagings found in part 
178 range from paper bags to cargo 
tanks (tank trucks). The major portion of 
part 178 is devoted to non-bulk 
packagings (authorized capacities of 110 
gallons or less) and includes 
approximately 100 specifications for 
carboys, drums, barrels, boxes, cases, 
trunks, tubes, bags and various sorts of 
inside containers or receptacles 
designed to be enclosed by larger 
containers. Not included in these 100 
specifications are those covering 
cylinders for compressed gases and 
packagings designed solely for 
radioactive or explosive materials, none 
of which are addressed under this final 
rule. 

Part 179 addresses specifications for 
tank cars. Part 180 contains 
requirements for the continuing 
qualification and maintenance of 
packagings. 

Beginning with the creation of the 
Department of Transportation in 1967, 
the Department assumed responsibility 
for the HMR and embarked on a long- 
range effort to simplify and improve the 
regulations. In 1968, under Docket HM-7 
[33 FR 11862; August 21,1968]. DOT 
stated its intent to revise the HMR to 
make them uniform for the various 
modes of transport and easy to 
understand and apply. DOT also stated 
it would improve hazard classification 
of materials to better describe their 
hazards and relate classification to 
appropriate handling and packaging 
designs, improve hazard communication 
through labeling, placarding and 
emergency response provisions, and 
prescribe packaging requirements in 
terms of performance standards rather 
than manufacturing specifications. 

Major accomplishments of this effort 
to simplify and improve the HMR 
include adoption of labels and placards 
(1974) based on the United Nations 
Committee of Experts* 

Recommendations on the Transport of 
Dangerous Goods (U.N. 
Recommendations), development and 
widespread distribution of DOTs 
Emergency Response Guidebook, and 
adoption of identification numbers for 
hazardous materials (1980) based on the 
U.N. Recommendations. Numerous other 
rulemaking projects have addressed 
improvements to classification, hazard 
communication, and packaging. Docket 
HM-181 and related rulemaking projects 
represent the culmination of RSPA’s 


efforts since 1963 to improve the HMR 
and align them with an internationally- 
based performance standards system. 

The importance of this rulemaking 
initiative has been recognized in the 
Department’s National Transportation 
Policy which states that it is Federal 
transportation policy to: 

• Adopt hazardous materials 
packaging standards that are based on 
performance criteria rather than 
detailed design specifications, to 
accommodate technical innovation, and 

• Implement Federal hazardous 
materials standards for movements by 
the various modes that are, to the 
maximum extent consistent with safety, 
compatible with international standards, 
in order to facilitate foreign trade and 
maintain the competitiveness of U.S. 
goods. 

II. Problems With the HMR 

The development of the HMR has 
been an evolutionary process. 
Regulations originally were addressed 
only to the most acute transportation 
safety hazards such as the risks of 
explosives and flammable materials. As 
new materials presenting different risks 
entered the transportation system, new 
hazard classes were added. The HMR 
now address over 20 different classes of 
hazardous materials. Hazard 
communication and packaging 
requirements were added as the need 
arose, based on the occurrence of 
accidents or the development and 
adoption of industry standards. 
Packaging requirements were based on 
industry standards, with economic 
considerations sometimes taking 
precedence over safety considerations, 
rather than on a systematic assignment 
of packagings based on the hazards of 
the materials to be packaged and the 
suitability of the packaging. By the same 
token, hazard classifications were often 
made based on subjective criteria, with 
economic considerations occasionally 
taking precedence over safety 
considerations. 

Because of the non-systematic and 
piecemeal fashion in which they were 
developed, the HMR tend to be 
unnecessarily complex and difficult to 
use. RSPA believes there is a need to 
amend the HMR to address deficiencies 
related to safety, complexity of the 
regulations, inflexibility of packaging 
standards and incongruities between the 
HMR and international regulations for 
hazardous materials transport. 

With regard to safety, correct 
classification of materials is essential 
for determining the hazards posed, 
appropriate hazard communication, and 
packaging. Classification procedures in 
the HMR were developed in a piecemeal 


fashion over an eighty-year period and 
tend to be imprecise and subjective. The 
classification scheme proposed in 
Docket HM-181, based in large part on 
the U.N. Recommendations, is more 
precise than the existing system and 
would replace subjective hazard class 
definitions with objective criteria, 
particularly with regard to gases which 
are toxic by inhalation and flammable 
solids. Other safety initiatives embodied 
in Docket HM-181 involve 
enhancements to general packaging 
provisions for both bulk and non-bulk 
packagings, and improvements to the 
integrity of packagings for extremely 
hazardous materials such as those 
which are poisonous by inhalation. 

The HMR have long been criticized as 
being too lengthy (1400 pages), complex, 
and difficult to use and enforce. It is 
impossible to eliminate complexity in 
regulations which, of necessity, must 
address the legal, technical and 
operational concerns for classification, 
hazard communication and packaging 
for thousands of hazardous chemicals. 
However, a new format and use of 
performance standards rather than 
detailed design specifications will make 
the HMR more “user friendly” and 
substantially reduce the number of HMR 
pages. 

With regard to packaging flexibility, 
the detailed design specifications which 
are found in the HMR are generally 
based on industry standards, many of 
which were incorporated into the 
regulations in the 1920’s and 1930’s. 

They tend to be overly specific and are 
outdated in many respects, thereby 
stifling innovation and resulting in the 
need for numerous burdensome 
exemptions. Authorizations to use 
specific packagings for specific 
hazardous materials were often made 
based on economic considerations, 
operating convenience or historical 
precedence, rather than by assessing the 
risks posed by the hazardous material 
and selecting a packaging suitable for 
the material. Typical specifications 
found in part 178 include requirements 
for materials of construction, thickness, 
fastenings, capacity, coatings, openings, 
joints and carrying devices. Much of the 
information contained in a specification 
is given in great detail and is repetitious. 
For example, there are fourteen 
specifications for wooden boxes. Most 
wooden box specifications list each 
acceptable type of wood from which the 
box must be constructed. This list may 
be repeated in the next specification for 
a similar, but slightly different box. In 
addition to listing the acceptable types 
of wood, the regulations also specify the 
thickness and width of boards, kinds 
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and dimensions of nails, and spacing of 
nails used in joining the box. 

Many of these DOT specification 
packagings are obsolete or little used. 
They are too expensive to make or too 
labor-intensive to pack. On the other 
hand, new packagings for hazardous 
materials are constantly being 
developed. Since they are not included 
in the DOT specifications (part 178). 
new or innovative packagings for 
hazardous materials may only be used 
under the terms and conditions of 
exemptions issued by DOT granting a 
person relief from applicable portions of 
the HMR. The administration of the 
exemptions program is very labor- 
intensive for exemption applicants and 
for DOT since an exemption application 
containing much detailed information on 
a new packaging (including a safety 
analysis) must be prepared by the 
applicant and must be carefully 
analyzed by DOT (including publication 
in the Federal Register) before it is 
granted or denied. In addition, an 
exemption must be renewed every two 
years, and this requires additional 
resource expenditures by both 
applicants and DOT. 

The HMR differ from international 
regulations based on the U.N. 
Recommendations with respect to 
classification, hazard communication 
and packaging. The major area of 
difference is international use of 
performance-oriented packaging 
standards and U.S. use of design 
specifications for packagings. DOT 
specifications have been accepted in 
international transportation under 
transitional provisions which expire on 
December 31.1990. After that date, most 
hazardous materials in international 
transportation must be packaged in 
packagings which conform to U.N. 
standards. Some U.S. firms with export 
markets have brought their packagings 
into compliance by qualifying 
packagings to conform to both systems, 
incurring the additional costs of “dual 
compliance'*. Although dual compliance 
is a viable option for some entities, it is 
impiacticabie for others. For example, 
both the Department of Defense (DOD) 
and the General Services 
Administration (GSA) have indicated 
that it is difficult, if not impossible, in 
terms of costs and logistics to maintain 
two inventories, one for domestic 
transport and one for international 
transport. 

The total value of U.S. chemical 
exports and imports is $56.5 billion with 
a net positive trade balance of $15.7 
billion. Harmonizing domestic 
regulations with international 
regulations will eliminate “dual 


compliance." costs, remove artificial 
barriers to international trade and help 
promote a worldwide system of 
consistent regulatory requirements. 
According to both law and policy, 
standards-related activities should not 
be a barrier to trade. Title IV of the 
Trade Agreements Act of 1979 (Pub. L 
96-39) addressing technical barriers to 
trade states in pertinent part: 

No Federal agency may engage in any 
standards-related activity that creates 
unnecessary obstacles to the foreign 
commerce of the United States, * * \ Each 
Federal agency, in developing standards, 
shall take into consideration international 
standards and shall, if appropriate, base the 
standards on international standards * * *. 
Each Federal agency shall, if appropriate, 
develop standards based on performance 
criteria, such as those relating to the intended 
use of a product and the level of performance 
that product must achieve under defined 
conditions, rather than on design criteria, 
such as those relating to the physical form of 
the producer or the types of material of which 
the product is made. 

The United States* position on the 
international scene has been to promote 
a worldwide system of consistent modal 
and regional transportation 
requirements that will ensure that 
hazardous materials shipments move 
freely and safely between the various 
modes and regions of the world. Strong 
U.S. participation in the development of 
international standards is also essential 
to the economic interests of the U.S. 
domestic hazardous materials industry. 
Application of international standards 
by governments throughout the world 
has a direct impact on U.S. shippers and 
carriers involved in international trade. 
The Department of Transportation 
supports this uniform, global approach 
to the safe transportation of hazardous 
materials through participation in the 
work of five international organizations. 
These organizations are: 

(1) The United Nations Committee of 
Experts on the Transport of Dangerous 
Goods. This committee is the focal point 
of international activity regarding the 
transport of packaged hazardous 
materials (except radioactive materials) 
and promulgates the U.N. 
Recommendations. RSPA is the agency 
charged to represent the U.S. on this 
committee and on its subsidiary bodies. 

(2) The International Maritime 
Organization (IMOj . 1MO is a 
specialized agency of the United 
Nations concerned primarily with the 
promotion of safety in shipping and the 
prevention of marine pollution from 
ships. The U.S. participates in the work 
of the IMO through the U.S. Department 
of State's Shipping Coordinating 
Committee (SCC). The U.S. Coast Guard 


provides the majority of technical 
expertise to SCC and. with RSPA. 
represents the Department of 
Transportation at sessions of the IMO’s 
Subcommittee on the Carriage of 
Dangerous Goods (CDG). The CDG 
Subcommittee publishes and maintains 
the International Maritime Dangerous 
Goods (1MDG) Code. This Code is 
recognized as the worldwide standard 
for transportation of packaged 
hazardous materials by vessel. 

(3) International Civil Aviation 
Organization (ICAO). The Dangerous 
Goods Panel (DGP) of ICAO was 
established to develop an Annex 18 to 
the Chicago Convention on International 
Civil Aviation. The implementing 
regulations to Annex 18, the ICAO 
Technical Instructions for the Safe 
Transport of Dangerous Goods by Air, 
are recognized worldwide. RSPA 
represents the U.S. on the DGP. with 
technical expertise provided by the 
FAA. 

(4) Economic Commission for Europe 
(ECE) Group of Experts on the 
Transport of Dangerous Goods. The ECF. 
Croup of Experts is responsible for 
updating and revising the European 
agreements concerning the carriage of 
Dangerous Coods by Road (ADR) and 
meets jointly at least once a year with 
the body responsible for updating the 
International Regulations concerning the 
Carriage of Dangerous Goods by Rail 
(RID) to ensure consistency between the 
two sets of regulations. RSPA 
participates in these meetings. 

(5) The International Atomic Energy 
Agency (IAEA). The IAEA is an 
intergovernmental body chartered to 
foster the peaceful contribution of 
nuclear energy to mankind. The IAEA 
has developed a regulatory system to 
help ensure the safe international 
transportation of radioactive materials. 
RSPA serves as U.S. Competent 
Authority to the IAEA. 

The following international systems of 
regulations have been promulgated by 
these organizations and are based on 
the U.N. Recommendations: 

(1) ICAO Technical Instructions— 
international—worldwide, fully 
recognized by the HMR. 

(2) IMDG Code—international— 
worldwide, conditionally recognized by 
the HMR. 

(3) RID—international—regional. 
European rail rules. 

(4) ADR—international—regional. 
European highway rules. 

In addition, at least two nations. 
Canada and Australia, have 
implemented national systems based on 
the U.N. Recommendations. 
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The regulatory bodies issuing these 
rules have included plans for 
terminating transitional or “grandfather” 
provisions which will render non-U.N. 
packagings (including DOT’s) 
unacceptable for transport in the modes 
which they regulate. Most of these 
“grandfather” provisions end on 
December 31,1990. After that time, 
hazardous materials classed, described 
and packaged solely according to the 
present HMR (excluding 5§ 171.11. 
171.12, and 171.12a) will only be able to 
move in domestic U.S. commerce. 

Since January 1,1983, the HMR (at 
§ 171.11) have allowed shippers to use 
the ICAO Technical Instructions for the 
shipment of hazardous materials 
domestically and internationally as long 
as the journey included some 
transportation by aircraft. Travel by 
highway transport to or from the air leg 
of the journey is permitted under the 
ICAO rules. Since the ICAO fully 
incorporates the U.N. Recommendations 
(hazardous material table, hazard 
classing, packaging standards, and 
performance tests). U.S. carriers are 
using it, and enforcement personnel are 
seeing U.N.-conforming shipments in 
domestic transportation. Indeed, some 
U.S. air carriers are no longer accepting 
hazardous material shipments tendered 
under the HMR rules and are accepting 
only shipments conforming to ICAO. 
Thus, shippers and carriers who wish to 
be in compliance with the regulations 
and enforcement personnel charged 
with enforcing the regulations are 
already faced with the task of being 
trained in both systems. 

III. The International System 

In contrast to the DOT system of 
detailed specifications for packaging 
construction is a system of performance- 
oriented packaging standards that has 
been developed in the form of 
Recommendations by the United 
Nations Committee of Experts on the 
Transport of Dangerous Goods (U.N. 
Recommendations). These standards 
address the same types of non-bulk 
containers (drums, barrels, boxes, bags, 
carboys and inside containers or 
receptacles) as the DOT specifications. 
Typically, these standards have general 
requirements for materials, construction 
and a maximum capacity. For example, 
the U.N. 1A1 steel drum must have 
welded seams if it is to carry liquids, 
welded or mechanically seamed chimes, 
a maximum opening size of 7 
centimeters (2.75 inches) and a 
maximum capacity of 450 liters (118.9 
gallons). There are additional 
requirements for roiling hoops if the 
drum capacity is greater than 60 liters. 
Aside from these very general 


construction requirements, the strength 
and integrity of the drum are established 
by a series of performance tests which 
the drum must either pass or be capable 
of passing before it is authorized (as 
indicated by marks to be placed on the 
drum) for the carriage of hazardous 
materials; hence, the term 
“performance-oriented packaging 
standards”. For drums, the principal 
tests are drop test, hydraulic and 
leakage (or “leakproofness”) tests and 
stacking tests. The height specified for 
the drop test in the U.N. system is 
determined by the “Packing Croup” of 
the hazardous material to be 
transported. 

Within most hazard classes, the U.N. 
system segregates hazardous materials 
into three distinct “Packing Groups” 
based on the relative danger of the 
materials. Packing Group I consists of 
very dangerous materials. Packing 
Group II consists of materials 
considered to present moderate danger. 
Packing Group III consists of materials 
presenting minor danger. The U.N. 1 Al 
steel drum would have to survive a drop 
test of 1.8 meters (5.91 feet) if it were to 
carry a material in Packing Group 1,1.2 
meters (3.94 feet) for Group II materials 
and 0.8 meters (2.62 feet) for Group III 
materials. This assumes the specific 
gravity of the materials does not exceed 
1.2. For more dense materials, the drop 
height or density of the test material 
would be correspondingly increased. 

Within the broad and general 
construction requirements of these 
performance-oriented standards, 
packaging manufacturers are free to 
exercise their design and production 
ingenuity to produce packagings which 
are both cost-effective, as determined by 
the marketplace, and safe, as 
determined by conformance to 
performance standards. 

The U.N. Recommendations are not 
regulations and, in general, do not 
assign packagings to individual 
hazardous materials. The U.N. system 
envisions that requirements (i.e., 
regulations) issued by national and 
international bodies would address the 
definitive requirements, tying a 
particular packaging or packaging 
system to an individual hazardous 
material. At present, there are two 
international (worldwide) modal 
hazardous material regulatory systems 
in place, one under the auspices of the 
International Maritime Organization 
(IMO) and the second under the 
International Civil Aviation 
Organization (ICAO). The LMO system 
is known as the International Maritime 
Dangerous Goods Code (or IMDG Code) 
and the ICAO system is known as the 


ICAO Technical Instructions for the 
Safe Transport of Dangerous Goods by 
Air. Shipments of hazardous materials 
(both international and within the U.S.) 
are at the present time authorized (with 
certain exceptions) to be shipped under 
the ICAO system as fully equivalent to 
the HMR provided that the trip involves 
transportation by aircraft and motor 
vehicle only. (See 49 CFR 171.11.) Thus, 
there are at present, the U.S. domestic 
requirements for hazardous materials 
transportation as found in the HMR, 
characterized by very precise 
specifications for the construction of 
hazardous materials packagings and, on 
the other hand, an international system 
based on performance-oriented 
standards for packagings. 

IV. History of HM-181 Proposals 

On April 15,1982, RSPA published an 
advance notice of proposed rulemaking 
(ANPRM), entitled Performance- 
oriented Pockaging Standards: 
Miscellaneous Proposals, under Docket 
1IM-181 (Notice 82-3; 47 FR 16268). The 
goats of that notice and the 
supplemental NPRMs issued since then 
have been to: (1) Simplify the HMR, (2) 
reduce the volume of the regulations. (3) 
provide greater flexibility in the design 
and construction of hazardous materials 
packaging to accommodate advances in 
packaging technology, (4) promote 
safety in transport through the use of 
better packagings, (5] reduce the need 
for exemptions, and (6) facilitate 
international commerce, including 
commerce between the United States 
and Canada. 

In the ANPRM, a packaging system 
based on the U.N. Recommendations 
was advanced, using the flammable 
liquid hazard class for demonstration 
purposes. The proposal referenced non¬ 
bulk packaging requirements for 
Flammable liquids in terms of U.N. 
performance-oriented packaging 
standards rather than existing DOT 
specifications (for example, a drum 
reference would be made to a U.N. 1A1 
drum rather than a DOT-17E drum) and 
contained the U.N. packaging standards 
for non-bulk packagings (i.e., drums, 
barrels, jerricans, boxes, bags, etc.) and 
the U.N. performance tests which the 
packagings must pass. 

Following review of public comments 
to the ANPRM and substantial 
developmental work, a notice of 
proposed rulemaking (NPRM) was 
issued on May 5,1987 (52 FR 16482; 
Notice 87-4). In the NPRM, the scope of 
the proposals was expanded to address: 
(1) Packaging requirements, for both 
bulk and non-bulk, for all hazard classes 
except explosives, (2) revisions to 
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hazard communication requirements to 
improve hazard communication for 
gases and liquids which are toxic by 
inhalation and to make hazard 
communication requirements consistent 
with those in international regulations 
based on the U.N. Recommendations 
(e.g., the International Civil Aviation 
Organization's Technical Instructions 
for the Safe Transport of Dangerous 
Goods by Air and the International 
Maritime Organization's International 
Maritime Dangerous Goods Code), (3) a 
classification system, based on the U.N. 
Recommendations which more 
accurately identifies the hazards of 
materials, and (4) format changes to 
parts 171,172 and 173 intended to 
simplify and reduce the volume of the 
HMR. 

Due to the magnitude of that 
rulemaking proposal it was inevitable 
that numerous errors and omissions 
would occur. On November 6,1987, a 
supplemental NPRM was published (52 
FR 42772; Notice 87-4) to correct these 
errors and make additional proposals 
where omission’s had occurred. Major 
issues addressed in the supplemental 
NPRM pertained to proposed provisions 
for tank cars and materials which are 
toxic by inhalation. Significant public 
interest and the need to issue two 
additional supplemental NPRMs 
addressed to the classification of gases 
(see 53 FR 45868, November 14,1988, 
Notice 88-7; and 54 FR 31158, July 28, 
1989, Notice 89-5) led to extensions and 
reopenings of the comment period, 
which finally closed on January 30.1990. 
By the end of the comment period, RSPA 
had received well over 2000 public 
comments addressed to Docket HM-181 
proposals, which were evaluated for 
merit. 

The proposals published in 1987,1988 
and 1989 comprise a comprehensive, but 
incomplete, revision of the HMR. 

Several areas that were not addressed 
at that time were addressed in 
supplemental rulemakings issued in May 
and June of 1990, as follows: 

• Docket HM-181A, entitled 
Requirements for Explosives, proposed 
to amend the HMR with regard to 
hazard classification, packaging and 
hazard communication requirements 
applicable to explosives, based on the 
UN Recommendations. An NPRM was 
published (55 FR 18438) on May 2,1990. 
A correction NPRM was published June 
15.1990 (55 FR 24350). 

• Docket HM-181B, entitled Revisions 
to Modal Regulations, proposed 
revisions to the carrier requirements in 
parts 174,175 and 177, applying to 
transportation by rail car, aircraft, and 
motor vehicle, respectively, to align 
modal requirements with proposals 


made under Notice 87-4. An NPRM was 
published (55 FR 18546) on May 2.1990. 

• Docket HM-204. entitled 
Transportation of Explosives by Vessel 
and Miscellaneous Amendments. 
proposed to amend part 176, applying to 
transportation by vessel, for consistency 
with Notice 87-4 proposals and to 
incorporate into the HMR provisions for 
military explosives found in 46 CFR part 
146. An NPRM was published (55 FR 
20962) on May 21.1990. 

• Docket HM-181C, entitled 
Performance-oriented Packaging 
Standards: Corrections and 
Supplemental Proposals Concerning the 
Transportation of Hazardous Materials 
in Tank Car Tanks and Rail Cars. 
proposed corrections and supplements 
to the Notice 87-4 proposals addressing 
the transportation of hazardous 
materials in tank car tanks and rail cars. 
An NPRM was published (55 FR 21342) 
on May 23,1990. 

• Docket HM-181D, entitled 
Performance-oriented Packaging 
Standards: Additional Proposals for 
Flammable Solids, Oxidizers, and 
Organic Peroxides, proposed to revise 
Notice 87-4 proposals addressed to the 
classification, hazard communication 
and packaging for flammable solids, 
oxidizers and organic peroxides. An 
NPRM was published (55 FR 26574) on 
June 28,1990. 

V. Related Rulemakings 

From the publication of the 
aforementioned NPRMs. RSPA has been 
analyzing comments, preparing a 
regulatory evaluation, deciding on a 
course of action and. beginning in 1990, 
drafting a final rule. During this period 
of time, many issues have arisen under 
other rulemaking dockets which are 
interrelated, in varying degrees, either to 
the earlier notices under this docket or 
to this final rule. These rulemakings, 
which are referenced at various points 
in this preamble, are identified as 
follows: 

• Docket HM-36B. entitled Data 
Collection and Reporting: Hazardous 
Materials Incident Reports, adopted 
new criteria for reporting incidents and 
implemented a new hazardous materials 
incident report form. A final rule w r as 
published (54 FR 25808) on June 19,1989. 

• Docket HM-102, entitled Definition 
of Flammable. Combustible, and 
Pyrophoric Liquids, adopted the 
classification criteria for flammable, 
combustible and pyrophoric materials 
which preceded the HM-181 proposals. 

A final rule was published (39 FR 2768) 
on January 24.1974. 

• Docket HM-126C, entitled 
Emergency Response Communication 
Standards, adopted new requirements 


for emergency response information 
accompanying shipments of hazardous 
materials. A final rule was published (55 
FR 33707) on August 17.1990. This final 
rule affected proposed changes in Notice 
87-4 addressed to hazard 
communications requirements (see part 
172 under the section-by-section 
review). 

• Docket HM-126D, entitled Bulk 
Packagings and Miscellaneous 
Amendments, added a definition for 
bulk packaging to § 171.8. A final rule 
was published (52 FR 29526) on August 
10.1987. 

• Docket HM-166U, entitled 
Transportation of Hazardous Materials: 
Miscellaneous Amendments, made 
certain changes to the HMR which are 
pertinent to this rulemaking action. A 
final rule was published (52 FR 13034) 
on April 20,1987. 

• Docket HM-166W, entitled 
Transportation of Hazardous Materials: 
Miscellaneous Amendments made 
certain changes to the HMR which are 
pertinent to this rulemaking action. A 
final rule was published (54 FR 38790) 
on September 20.1989. 

• Docket HM-178, entitled Definition 
of Flammable Solid , proposed 
subgroupings for flammable solids 
which were similar to criteria in the UN 
Recommendations for Class 4 materials. 
An ANPRM was published (46 FR 25492) 
on September 3,1981. That rulemaking 
was withdrawn in the HM-181 D NPRM. 

• Docket HM-179, entitled Definition 
of Oxidizer, contained definitions, tests 
and criteria for classifying oxidizers. An 
ANPRM was published (46 FR 31294) on 
June 15.1981. That rulemaking was 
withdrawn in the HM-181D NPRM. 

• Docket HM-183. entitled 
Requirements for Cargo Tanks, adopted 
new requirements for the qualification, 
use and manufacture of cargo tanks. A 
final rule was published (54 FR 24982) 
on June 12,1989. The proposals in Notice 
87-4 are revised in this final rule for 
consistency with the HM-183 final rule. 

• Docket HM-189H, entitled 
Hazardous Materials Regulations: 
Editorial Corrections and Clarifications . 
made certain changes to the HMR which 
are pertinent to this rulemaking action. 

A final rule w f as published (54 FR 40066) 
on September 29,1989. 

• Docket HM-190, entitled Packaging 
and Placarding Requirements for 
Liquids Toxic by Inhalation , adopted 
requirements for identifying and 
packaging liquids which are poisonous 
by inhalation. A final rule was 
published (50 FR 41092) on October 8. 
1985. In this final rule, criteria are added 
to identify gases which are poisonous by 
inhalation and packaging requirements 
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ore enhanced for both liquids and gases. 
(See discussion under the section-by¬ 
section review for part 173.) 

• Docket HM-198, entitled Molten 
Sulfur , adopted hazard communication 
and packaging requirements for molten 
sulfur. A final rule was published (53 FR 
17158) on May 13,1988. In that final rule 
it was decided not to reclassify molten 
sulfur as a flammable solid for domestic 
transportation. That decision is upheld 
in this final rule by including two entries 
for the material in the § 172.101 Table, 
one for domestic transport with the 
material in Class 9 (miscellaneous 
hazardous materials), and the other for 
international transport with the 
material in Division 4.1 (flammable 
solids). 

• Docket HM-198A, entitled Elevated 
Temperature Materials , proposed 
classification criteria and packaging 
requirements for materials transported 
at elevated temperatures. An NPRM was 
published (54 FR 38930) on September 

21.1989. That rulemaking action may, in 
the future, lead to further revision of the 
criteria adopted in this final rule for 
flammable solids and flammable liquids, 
particularly materials transported at or 
above their flash points. 

• Docket HM-202, entitled Standards 
for Construction of File works and 
Novelties; Approval for Transportation , 
adopted criteria for classifying, 
approving and describing fireworks and 
novelties which are pertinent to this 
rulemaking action. A final rule was 
published (54 FR 19324) on September 

25.1989. 

VI. Major Features of the Final Rule 

This final rule makes significant 
changes to the HMR with regard to 
format of the HMR, classification of 
materials, hazard communication 
provisions and bulk and non-bulk 
packaging requirements. Particular 
features of this final rule are addressed 
in some of the following sections of this 
preamble, particularly in the section-by¬ 
section review. However, as an aid to 
the reader, the major features of this 
final rule are summarized, in a very 
broad manner, as follows: 

• Format changes, such as 
consolidation of the 5 § 172.101 and 
172.102 hazardous materials tables into 
one table and elimination of 
approximately 100 packaging 
specifications, should substantially 
reduce the volume of the HMR. 

• Standard international units (SI 
units) of measurement generally replace 
U.S. customary units of measurement. 

On an interim basis, U.S. customary 
units are included in parentheses 
following the SI units. (See 5171,8.) 


• Hazard class definitions are aligned 
generally with the U.N. 
Recommendations and use the same 
numerical nomenclature. (For example, 
“flammable solids" 1 are “Division 4.1 
materials**, “flammable liquids” are 
“Class 3 materials**. (Certain DOT 
hazard classes, such as combustible 
liquid and ORM-D would be retained.) 
(See subpart D of part 173.) 

• Hazardous materials descriptions 
are aligned with the U.N. 
Recommendations, except in certain 
instances where shipping descriptions 
unique to the U.S. transportation system 
are retained. (See S 172.101.) 

• Hazard communication 
requirements for identifying materials 
which are poisonous by inhalation are 
made applicable to gases, in addition to 
liquids, to correct a safety deficiency in 
the HMR. (See § 172.203.) 

• Packaging requirements for a 
material are based on the Packing Group 
of the material, its vapor pressure and 
chemical compatibility between the 
packaging and the hazardous material. 

• Materials packaged under the 
IMDG Code generally are acceptable for 
inland transport away from a port area, 
for the first time. (See § 171.12.) 

• Non-bulk packagings must be 
capable of withstanding a vibration test, 
in addition to the other performance 
tests, to address transportation rigors 
not taken into account by the U.N. tests. 
(See § 173.24a.) 

• Reuse of plastic and metal drums 
are linked to minimum thickness 
requirements, to ensure that these 
reused packagings are capable of 
withstanding the rigors of 
transportation. (Minimum thickness 
requirements would substitute for the 
lack of performance tests in the U.N. 
standards with regard to puncture 
resistance, abrasion resistance and 
metal fatigue.) (See § 173.28.) 

• For materials which are poisonous 
by inhalation, packaging provisions 
would be enhanced and, in some 
instances, made more restrictive. 

• Bulk packaging provisions are 
enhanced with regard to filling limits 
(i.e.. outage requirements) and 
requirements for redosing pressure 
relief devices for bulk packagings used 
for flammable or poisonous liquids. (See 
§ 173.24b.) 

• To correct a shortcoming in the U.N. 
system, criteria are included for defining 
categories of gases which are poisonous 
by inhalation (Division 2.3). (See 

§ 173.115.) 

• For ease of use, simplicity and to 
reduce the volume of the HMR, generic 
packaging sections replace, for the most 
park material-specific packaging 
sections in part 173. For example, there 


is one non-bulk packaging section 
(§ 173.202) for most Packing Group II 
liquids, rather than individual sections 
for poisons, flammables, corrosives, etc. 
Similarly, there is a series of generic 
packaging sections for bulk, related to 
the hazard characteristics of the 
material to be transported. 

• In part 178,100 specifications for 
DOT non-bulk packagings are 
eliminated and replaced with 20 U.N. 
performance-oriented packaging 
standards. (See subpart L of part 178.) 

• Packaging manufacturers are 
required to notify their customers in 
writing of any specification shortfalls oi 
steps that the user must take (such as 
the procedure for closing a packaging 
after filling) to conform with the 
applicable specification. (See § 178.2.) 

• Requirements for conduct of 
performance tests, including design 
qualification tests and periodic retests, 
are inchtded in part 178 for all 
packagings manufactured to U.N. 
standards. (See § 178.601.) 

• Transition periods for compliance 
with the new requirements are provided 
as follows: (1) Five years from the 
October 1,1991 effective date (till 
October t, 1996) for continued use of 
packagings authorized as of September 
30,1991 (except for packagings for 
materials poisonous by inhalation or 
otherwise affected by a final rule): (2) 
Three years (till October 1,1994) foT 
continued manufacture of packagings 
rendered obsolete by this final rule; and 
(3) Two years (till October 1,1993) for 
all other provisions of this final rule, 
such as hazard communication 
requirements and packaging for 
materials poisonous by inhalation. (See 
§ 171.14 and discussion elsewhere in 
this preamble, under the section entitled 
Transition Period!) 

VU. Shipper/Manufacturer 
Responsibility 

The relative responsibilities oi 
shippers and manufacturers for package 
testing and certification was a matter of 
concern lo many commenters to Notice 
87-4. “The roles of shippers and 
manufacturers are unnecessarily mixed 
in the NPRM and will create serious 
liabilities,** said the Chemical 
Manufacturers Association (CMA). 
Seveial commenters requested that 
RSPA clearly distinguish shipper and 
manufacturer responsibilities in 
properly certifying a package to be 
suitable for use. 

RSPA proposed in §§ 173.24 and 17&2 
to require shippers and manufacturers to 
be jointly responsible for package 
design and construction to the extent 
that a package is determined to be 
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suitable for use for its lading and that it 
complies with the standards in subpart L 
of part 178 and the test requirements in 
subpart M of part 178. 

Shippers alleged that Notice 87-4 
moves RSPA away from existing rules 
that focus responsibility on the 
packaging manufacturer, thereby 
effectively shifting responsibility to 
shippers. They pointed out that, for 
example, as proposed in § 173.24(d), 
anyone who performs the functions of 
preparing packages for transportation is 
responsible for assuring that the 
packages they use conform to applicable 
DOT specifications or U.N. standards in 
parts 178 and 179. Shippers also must 
assure that each packaging is capable of 
meeting subpart M tests. 

Manufacturers, on the other hand, 
alleged that they would be required to 
share responsibility with shippers for 
the determination of package 
"suitability" after they already have 
fulfilled part 178 obligations by marking 
and certifying packages they produce. 
Assigning the function of evaluating 
packaging suitability for a particular 
lading holds manufacturers responsible 
in unidentifiable ways, one commenter 
said. If, after the manufacturer has made 
a suitability determination, the package 
fails, the manufacturer is accountable. 
The problem for manufacturers, 
commenters said, is how they can limit 
responsibility under § 178.2(c). 

One commenter recommended that 
paragraph (c) of proposed § 178.2 be 
deleted, stating that manufacturers are 
seldom knowledgeable of the uses to 
which their packagings are put and are 
almost never in possession of a specific 
product, filling, transport or package 
emptying details. The Steel Shipping 
Container Institute (SSCI) contended 
that evaluation of package suitability is 
uniquely a shipper function, 
encompassing factors such as mode of 
transport, distance shipped, palletizing, 
overpacking, and nature of contents, 

'*• * * all of which are in the purview of 
shipper decisions." 

RSPA agrees with commenters that 
determining suitability for use is 
essentially a responsibility of the 
shipper. To clarify this point, proposed 
paragraph (c) of § 178.2 has been 
deleted in this final rule. 

Proposed paragraph (d) of § 178.2 in 
Notice 87-4 has been revised and 
appears as notification provisions in 
paragraph (c) in this final rule. This 
paragraph contains requirements for the 
manufacturer or the subsequent 
distributor of a packaging to notify in 
writing each person to whom that 
packaging is transferred of all part 178 
requirements not fully complied with at 
the time of transfer, and of all actions 


that need to be taken to bring that 
package into compliance with part 178. 
Reliance is placed on a manufacturer’s 
instructions to a shipper for the proper 
preparation of a package for transport. 

In accordance with new paragraph (a)(4) 
in § 173.22, and in § 173.24, the shipper 
is responsible for making sure that a 
package is assembled, closed or 
otherwise prepared for transport in full 
compliance with the specification or 
standard under which the packaging 
was manufactured, including any 
conditions for use set forth by the 
manufacturer under the notification 
provisions of § 178.2(c). 

Section 178.2 previously contained a 
statement that the manufacturer of a 
packaging should inform each person to 
whom a packaging is transferred of any 
specification requirements which have 
not been met at the time of transfer. By 
making this a requirement rather than a 
recommendation in the final rule, RSPA 
is placing a responsibility on the 
manufacturer to assist the shipper in 
assuring compliance. 

If the way a shipper assembles a 
package, fills it with a hazardous 
material and closes it, does not depart 
from the manner in which a 
manufacturer certifies that package for 
use, the shipper may assume the 
package is capable of meeting U.N. 
standards. 

The shipper’s actions in preparing a 
package should not adversely affect the 
performance capability of that package 
if it is prepared in accordance with 
procedures established by the 
manufacturer (and if those procedures 
are correct). The shipper cannot alter or 
amend a package design or specification 
without assuming full responsibility for 
doing so. Thus, if a shipper takes it upon 
himself to introduce any change to a 
package, he bears responsibility for 
compliance. RSPA believes the changes 
adopted in this final rule do not alter 
basic shipper/manufacturer 
responsibilities for determining package 
suitability, which could be defined as 
follows: 

1. The manufacturer designs, 
constructs, and tests packagings in 
accordance with part 178 subparts L and 
M: notifies the shipper of all 
specification shortfalls in accordance 
with § 178.2: and performs any § 173.24 
or § 173.24a functions for which he is 
assuming responsibility through 
contractual arrangements with the 
shipper. 

2. The shipper relies on the 
manufacturer’s mark as required in 
existing § 173.22(a)(i); performs any 
packaging functions required by 

§§ 173.24,173.24a and 173.24b for which 
the shipper is responsible; and fulfills 


conditions for use prescribed by the 
manufacturer under § 178.2(c). 

VIII. Transition Period 

No consensus existed among 
commenters to Notice 87-4 on a suitable 
transition period for implementing 
various sections of Docket HM-181. 
Generally, carriers, as well as state and 
Federal agencies, urged RSPA to impose 
a short transition period to avoid the 
compliance problems of a dual 
regulatory system. Commenters 
supporting RSPA’s proposal for a five- 
year period for conversion to U.N. 
standards, or urging a transition of 
greater length, were generally shippers 
w’ho argued that the implementation of 
an international performance system 
will require substantial changes in 
operational practices requiring at least 
five years to accomplish. 

In this final rule. RSPA is providing 
several transition periods for various 
portions of the new rules. First, the 
effective date of the rule as a whole is 
delayed until October 1,1991. This 
facilitates incorporation of the new 
requirements into the 1991 edition of 49 
CFR and gives both regulators and the 
regulated industry a period of time to 
familiarize themselves with the new 
requirements. 

Second, for those shippers and 
carriers who are prepared to implement 
the provisions earlier, RSPA is 
permitting compliance with the new 
requirements on and after January 1, 
1991. This makes U.S. regulations 
consistent with international regulations 
relative to use of U.N. performance 
packagings, removes impediments to the 
domestic transportation of U.N.-marked 
packagings, and relieves international 
shippers of the burdens of dual 
compliance with two different 
regulatory systems. 

Third, in § 171.14, RSPA is providing 
five years from the effective date (until 
October 1,1996) for continued use of 
DOT specification packagings, other 
than those for materials poisonous by 
inhalation, which would otherwise be 
rendered obsolete by this final rule. 
RSPA believes that this long transition 
period is justified, to ease the burden of 
transition to the new packaging 
standards, in those instances where 
safety considerations do not warrant a 
shorter implementation period. RSPA 
notes that the regulated industry has 
been aware of the impending need to 
use U.N. standards in international 
transportation for over eight years and 
many international shippers are already 
using packagings manufactured to U.N. 
standards. However, many smaller 
companies need the time to adjust their 
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inventories and convert to the new 
standards. Because of safety 
considerations, the five-year period does 
not apply to packagings for materials 
which are poisonous by inhalation. 

Fourth, a three-year period is provided 
for continued manufacture of those 
packagings which will be rendered 
obsolete by this final rule at the end of 
the transition period. In conjunction 
with the five years for continued use, 
this provides for the continuing 
availability of DOT specification 
packagings during the first three years 
of the period such packagings are 
authorized for reuse, and provides an 
additional two-year period during which 
packagings in inventories could be used 
up but new packagings could not be 
manufactured. 

Fifth, for other provisions of the final 
rule, such as classification, hazard 
communication and packaging changes 
for materials poisonous by inhalation, a 
two-year transition period is provided. 
RSPA believes that two years is 
adequate for making those changes 
which primarily concern hazard 
communication, noting that provisions 
in the § 172.101 Table (see § 172.101(1)) 
normally only provide a one-year period 
for use of pre-printed shipping papers 
and package markings. Also, two years 
provides a reasonable period of time for 
upgrading packagings, where necessary, 
for materials which are poisonous by 
inhalation. 

During the transition period, a shipper 
would have the option of using either 
the same packagings, specification or 
non-specification, that were authorized 
in the 1990 49 CFR (i.e., the edition 
containing regulations in effect on 
September 30,1991) for hazardous 
materials or the new packagings 
authorized by this final rule. This choice 
would be available to the shipper 
regardless of whether the hazardous 
materials are described using old or new 
hazardous materials descriptions. 

The shipper would also have the 
option of classifying and describing 
materials, other than for new explosives, 
infectious substances, and materials 
poisonous by inhalation, using either 
classification criteria and hazard 
communication provisions in the 1990 49 
CFR or in this final rule, the provisions 
of which will appear in the 1991 49 CFR. 
New explosives, infectious substances, 
and materials poisonous by inhalation 
w'ould be classified and described using 
the new requirements. 

Hazard communication requirements 
would have to be consistent. That is, if 
the material were described on a 
shipping paper in accordance with the 
1990 49 CFR, then package markings, 
labels, and placards must also conform 


to the 1990 49 CFR. Alternatively, if the 
material is described on shipping papers 
in accordance with the new 
requirements (i.e., the 1991 49 CFR), then 
package markings, labels and placards 
must also conform to the new 
requirements. RSPA believes that to 
permit mixing of the old and new hazard 
communication requirements, as by 
allowing old descriptions on packages 
with new descriptions on shipping 
papers, would result in confusion to 
carriers and emergency responders 
faced with sorting out inconsistent 
shipping paper descriptions, markings, 
labels or placards. 

RSPA strongly recommends that the 
1990 49 CFR be retained after 
publication of subsequent editions of 49 
CFR. If the 1990 49 CFR is not available 
from a Government Printing Office 
bookstore, a list of commercial sources 
may be obtained by writing the Office of 
Hazardous Materials Standards, 
Research and Special Programs 
Administration, U.S. Department of 
Transportation. 400 Seventh Street SW.. 
Washington. DC 20590-0001. 

IX. Impact on Exemptions 

RSPA’s authority to issue exemptions 
is established in section 107 of the 
Hazardous Materials Transportation 
Act of 1974 (HMTA). This section 
authorizes exemptions from specific 
requirements of the HMR when the 
hazardous materials would be 
transported in a manner which achieves 
a level of safety at least equivalent to 
that provided by the regulations or 
which would be consistent with the 
public interest and consistent with the 
policy of the HMTA. Exemptions may be 
issued for a maximum of two years and 
renewals are authorized. Specific 
requirements for applying for and the 
granting of exemptions are found in Part 
107 of the HMR. 

Exemptions have proven to be 
invaluable in providing flexibility from 
the detailed requirements of the HMR 
while ensuring the safe transportation of 
hazardous materials. Exemptions have 
been granted to support the space 
program, to provide for the cleanup of 
hazardous waste sites, and to provide 
for the introduction of new technologies. 
Hundreds of exemptions have been 
issued to authorize deviations from 
detailed and inflexible construction 
requirements for packagings. For 
example, an exemption was issued to 
allow use of mediterranean pine in the 
manufacture of a wood box. Although 
the specification for the wood box listed 
over 40 types of wood, it did not 
specifically list mediterranean pine. 

Many commenters to Notice 87-4 
expressed concern over the lack of a 


proposed exemption policy and 
questioned how RSPA would handle 
current exemptions under performance 
standards. They asked if current 
exemptions would be handled under a 
grandfather clause or if it will be 
necessary for RSPA to make post- 
Docket HM-181 determinations on 
exemption packaging ruled no longer 
authorized. They complained that RSPA 
was silent on procedures to handle 
exemptions from the performance 
standards themselves. Several 
commenters urged RSPA to maintain the 
current exemption process for products 
having a history of safe shipment in 
exemption packaging, even if these 
exemption packagings fall short of 
meeting every aspect of applicable 
performance standards under Docket 
HM-181. One commenter recommended 
that RSPA indefinitely extend all 
authorizations now included in the HMR 
and maintain all exemptions that 
holders may wish to renew. Two of the 
stated objectives of this rulemaking 
action are to promote flexibility and 
technological advances in packaging 
and to reduce the need for exemptions. 

In this final rule, RSPA departs from a 
system of inflexible package 
construction regulation developed 
through decades of incorporating 
piecemeal exemptions. By shifting to 
performance-based packaging, new 
innovations in design, manufacturing 
techniques, and technologies will be 
more easily accommodated. This will 
foster new shipper, manufacturer, and 
supplier relationships and remove 
barriers to efficient packaging 
development as technologies improve 
and new distribution systems emerge. 

RSPA is not introducing changes to 
the existing exemption procedures to 49 
CFR part 107. It should be noted, 
however, that most domestically- 
exempted variations will not be 
authorized in international commerce 
unless recognized in international 
standards. Major revisions to part 107 
subpart B suggested by several 
commenters to establish entirely new 
exemption procedures under 
performance standards are regarded as 
beyond the scope of this rulemaking. In 
the interest of regulatory consistency, 
simplicity and uniformity, and 
particularly in those instances where the 
level of packaging integrity is increased 
in this final rule, RSPA does not plan to 
allow exemptions involving packaging 
specifications replaced by performance 
standards to remain in effect 
indefinitely. RSPA anticipates the 
phase-out of exemption packagings no 
longer necessary due to the performance 
based standards of this final rule and 
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will review requests for renewal 
accordingly. Further, each person who 
holds a current exemption should 
careftilly review that exemption to 
determine whether it could be 
eliminated. 

This final rule significantly reduces 
regulatory complexity by removing 
hundreds of detailed construction 
requirements occupying approximately 
360 pages of part 178. Thus, the need for 
many exemptions for metal, wood and 
fiber drums, barrels, kegs, boxes, 
polyethylene containers, carboys and 
bags will also be reduced. Of the nearly 
1.200 active exemptions RSPA has 
reviewed, approximately 400 may be 
eliminated. Elimination of these 
exemptions may be warranted because: 
(1) The exemption packaging 
specifications do not provide a level of 
safety equivalent to the packaging 
standards adopted under this final rule 
and thus do not meet the HMR 
requirements for an exemption; (2) 
because the exemption packagings meet 
the standards adopted under this final 
rule and thus are no longer required; or 
(3) because the exemption packagings 
are now authorized for the hazardous 
materials due to other recent regulatory 
changes. The elimination of these 
exemptions will further reduce the 
burden on shippers and packaging 
manufacturers. Packaging manufacturers 
will no longer be required to file for 
exemptions in order to develop new 
packagings. to file for renewals on at 
least a two-year cycle, or to mark 
packaging with exemption numbers. 
Shippers will no longer have to maintain 
current copies of exemptions for the 
packaging they are using, file for their 
own exemptions to use packaging not 
specifically authorized by the HMR, 
identify exemption numbers on shipping 
documents, and insure that the specific 
terms of the exemption are followed. 

RSPA‘6 authority to eliminate 
exemptions for packagings that do not 
comply with the new performance 
standards was questioned by one 
commenter who stated that RSPA does 
not have the authority to terminate 
existing exemptions merely because 
they do not comply with performance 
standards in Docket HM-181. The 
commenter based its argument on 
existing § 107.119(c) (1) and (2) which 
state that RSPA can terminate an 
exemption only if (1) it is no longer 
consistent with the public interest or (2) 
it is no longer necessary because of an 
amendment to the regulation. The 
termination of exemptions as a result of 
this final rule is not only consistent with 
§ 107.119(c) (1) and (2) but also with the 
intent of the exemption provisions in the 


HMTA. Section 107 of the Act provides 
for the issuance of exemptions if they 
provide levels of safety that are at least 
equivalent to the HMR. In accordance 
with § 107.119(c) fl) and (2). the 
substantial amendments to the HMR 
undertaken in Docket HM-181 
necessitate a reexamination of all 
existing exemptions to determine 
whether they are still necessary and 
whether they provide levels of safety 
that are at least equivalent to the new 
regulations. 

A substantial number of active 
exemptions will remain in effect 
including those addressing cylinders, 
compressed gases in portable tanks and 
cargo tanks, cryogenic liquids in 
portable tanks, intermediate bulk 
containers (IBCs), and Class 7 
(radioactive materials) packaging, RSPA 
also anticipates retaining exemptions 
that are not package-specific, such as 
those that grant companies relief from 
hazard communications or modal 
requirements but require additional 
specific safety control measures. 

The following list identifies 
exemptions potentially affected by the 
deletion of non-bulk specification 
packagings and adoption of 
performance-oriented packagings and 
which may be eliminated or require 
review and revision under Docket HM- 
181. This list may not include all 
exemptions that are candidates for 
termination and may identify some 
which could remain in effect after the 
effective date of this final rule. 
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X. Enforcement of Performance- 
Oriented Packaging Standards 

Under the new system of 
performance-oriented packaging 
standards RSPA is adopting in this final 
rule, an inspector can no longer look to 
detailed specifications as the basis for 
determining whether or not a package is 
in compliance with the HMR. The most 
important determinant of the 
qualification of a package will be how 
well it performs under test conditions. 
The enforcement process will continue 
to include random inspections of 
packagings by DOT inspectors at freight 
terminals, intermodal transfer facilities, 
airports and other transportation 
facilities to ascertain certain types of 
compliance, such as proper markings 
and use of proper packagings for 
specific hazardous materials. However, 
testing for compliance will become the 
cornerstone of RSPA’s enforcement 
effort relating to non-bulk packagings 
falling within the scope of this final rule. 
RSPA will focus its inspection efforts on 
packaging manufacturers’ facilities and 
testing-related activities, as well as 
shippers’ facilities where manufacturing 
functions are performed. Inspection 
activities will include review of 
packaging manufacturers' and shippers* 
test records, observation of tests 
performed by manufacturers, shippers 
and third party testing agencies and, in 
some instances, conduct of tests either 
by or on behalf of RSPA personnel. 

Shippers and manufacturers 
expressed concern in comments to 
Notice 87-4 over increased 
responsibilities and exposure to 
liability. Shippers welcomed the greater 
flexibility afforded by performance 
standards in selecting and combining 
packagings but were troubled by 
possible assumption of “manufacturers’* 
responsibilities for packages that fail in 
transportation. In turn, many 
manufacturers were apprehensive about 
being responsible for the performance of 
packages they certify as having passed 
subpart M tests when they are 
transferred to shippers and which are 
subject to transportation conditions over 
which they have no control. On one 
hand, as a result of this final rule, 
shippers will not be held responsible 
under the HMTA enforcement 
provisions for package failures due 
solely to a manufacturer’s non¬ 


compliance with the regulations. On the 
other hand, manufacturers will not be 
held responsible under those provisions 
for violations caused solely by shippers 
(e.g., a shipper’s failure to comply with a 
manufacturer’s notification of all steps 
to be taken in completing a package 
prior to transportation, as required by 
§ 178.2(c)). (See the more detailed 
preamble discussion of shipper/ 
manufacturer responsibilities above.) 

Shippers and manufacturers both 
expressed concern that failure of a 
packaging test will be considered 
“prima facie** evidence of a violation. 
Testing must remain the cornerstone of 
any effective enforcement program 
when the legal requirements are 
performance standards instead of design 
criteria. Enforcement action often will 
be taken upon receipt of test results 
from a testing facility or after tests 
conducted at a manufacturing or 
shipping location. However, such 
actions will be preceded by thorough 
investigation (which could include 
additional testing) to determine what 
caused the failure, whether a violation 
occurred, who committed it, and what 
the appropriate sanction should be. 

Any testing program to determine 
compliance must have as its foundation 
a set of standard procedures by which 
to measure performance. For most 
existing DOT non-bulk specification 
packagings, RSPA, had developed 
published test procedures and 
standards, in coordination with Wyle 
Laboratories, Huntsville, Alabama. 
These include test procedures and 
standards for DOT specification glass 
carboys, polyethylene bottles and 
drums, steel barrels and drums, 
fiberboard and wooden boxes, fiber 
drums, multi-wall paper bags and 
several other types of packaging. It is 
anticipated that these test procedures 
and standards will be modified to 
address the U.N. packaging standards 
adopted in this final rule. As modified, 
these test procedures and standards 
w'ould be used by RSPA enforcement 
personnel as the basis for its monitoring, 
testing, and inspection program. 

The development of an effective 
enforcement program under this final 
rule will be an evolutionary process. It 
may be necessary to modify 
enforcement policies, priorities and 
procedures during the first several years 
to take into account experience gained. 
To ensure development of a fair and 
effective enforcement program under 
performance standards, RSPA 
periodically will review the 
implementation of enforcement 
operations and consider any further 
comments and suggestions. 


XI. Public Input to International 
Standards-Issuing Entities 

Some commenters asked RSPA to 
develop procedures that would allow 
shippers, carriers and the U.S. public to 
be better represented in United Nations 
regulatory proceedings, or at least to be 
better informed about these 
proceedings. One commenter stated that 
it is necessary to put into place a 
process that gives the public the 
capability to participate in proceedings 
to change U.N. Recommendations 
through DOT. Several commenters urged 
RSPA to establish a process similar to 
the Safety of Life at Sea (SOLAS) 
meetings, sponsored by the State 
Department and conducted by the U.S. 
Coast Guard, in preparation for 
meetings of the International Maritime 
Organization. They said a SOLAS-type 
process would enable industry to more 
effectively participate in developing U.S. 
positions taken at sessions of the U.N. 
Committee of Experts on the Transport 
of Dangerous Goods or its 
Subcommittee. The establishment of a 
“study group" was suggested. Such a 
group could draw representatives from 
all sectors of industry to analyze all 
significant proposals before U.N. bodies 
and to advise U.S. delegates. 

Other commenters argued that a 
SOLAS-type process would not go far 
enough in providing for public input to 
U.S. positions. They contended that 
SOLAS-type meetings often are 
restricted to discussions of only U.S. 
proposals and that little or no 
opportunity is given for commenting on 
proposals from other countries. It was 
recommended that U.N. procedures be 
changed to afford U.S. industry and the 
public more opportunity to comment on 
all regulatory proposals before 
international bodies. 

Establishment of new public input 
procedures is beyond the scope of this 
rulemaking, but RSPA welcomes further 
comment on how the public might better 
participate in developing U.S. positions. 
Currently, RSPA conducts public 
meetings on U.S. positions in 
cooperation with the Hazardous 
Materials Advisory Council’s (HMAC) 
International Regulations Committee 
(INTEREC). These meetings are similar 
to the SOLAS process, which is open to 
discussion of all proposals, not just 
those of the U.S. INTEREC meetings. 
They are held prior to each U.N. session 
to describe and seek comment on 
proposed U.S. positions on all papers to 
be considered, including those 
submitted by other governments or 
observer groups. Public meetings in 
cooperation with HMAC’s INTEREC 
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also are held after each U.N. meeting to 
describe and discuss results and to 
explain U.S. plans for the next U.N. 
session. Descriptions of major issues to 
be discussed at these public meetings 
are published in the Federal Register. 
Copies of U.N. papers to be discussed 
are available from HMAC for a nominal 
fee. 

Many ccmmenters asked RSPA to 
seek improved public access to meetings 
of IMO and ICAO. One commenter 
suggested that DOT should publish the 
agendas and regulatory proposals to be 
considered, in advance of IMO and 
ICAO meetings, and that meeting 
locations should be varied to encourage 
fuller public participation. As indicated 
above, the U.S. Coast Guard conducts 
meetings preparatory to IMO meetings 
and publishes announcements of those 
meetings as well as the major agenda 
items. IGAO issues are discussed at 
public meetings similar to these 
described above. Meetings of the ICAO 
Dangerous Goods Panel and the IMO 
Subcommittee on the Carriage of 
Dangerous Goods are held where the 
support staffs for these groups reside. It 
is not within the authority of U.S. 
representatives to compel these groups 
to change the location of meetings, nor 
would it be practical in many instances. 

Commenters recommended that the 
effective dates of DOT regulations 
implementing international regulations 
should coincide with the effective dates 
set by the international organizations to 
minimize confusion. RSPA is aware of 
the problems created by dissimilar 
effective dates and strives to eliminate 
these problems. For example, as the U.S. 
delegation participates in proceedings to 
amend ICAO’s Technical Instructions or 
the 1MDG Code, it endeavors to set the 
same effective dates in both sets of 
requirements. The phase-out date for 
transitional packaging provisions is 
December 31,1990, in both ICAO and 
IMO regulations. The permissible date 
For meeting performance-oriented 
packaging requirements for international 
shipments of hazardous materials under 
this rulemaking also coincides with the 
date set by ICAO and IMO. 

Several commenters requested 
clarification of the terms “competent 
authority" and “appropriate authority" 
as used in international regulations. The 
term “competent authority" is used in 
the U.N. Recommendations and the 
IMDG Code to refer to a national agency 
responsible for the control or regulation 
of a particular aspect of the 
transportation of hazardous materials. 
The term “appropriate authority" as 
used in die ICAO Technical Instructions 
has the same meaning. The 


No. 246 / Friday, December 21, 1990 / Rules and Regulations 


responsibility of the competent authority 
in these international regulatory 
documents is analogous to certain 
responsibilities of the Associate 
Administrator for Hazardous Materials 
Safety in the HMR. As in the HMR, there 
are certain safety concerns which are 
not fully addressed in the regulations. 
Under the HMR, approval must be 
obtained from the Associate 
Administrator for Hazardous Materials 
Safety in some of these instances. 
Similarly, in the case of the international 
regulations, approval from the 
competent authority often must be 
obtained. Names and addresses of the 
offices of national competent authorities 
for purposes of maritime transport are 
identified in the IMDG Code. Under the 
HMR, the Associate Administrator for 
Hazardous Materials Safety is the 
competent authority (or “appropriate 
authority”) for both the IMDG Code and 
the ICAO Technical Instructions. When 
the Associate Administrator for 
Hazardous Materials Safety issues an 
approval as the U.S. competent 
authority, a Competent Authority 
Approval (CAA) certificate is issued. 
This certificate typically identifies the 
specific paragraph in the international 
regulation that the certificate relates to 
and identifies what is being authorized 
under the certificate. Currently, by far 
the most commonly-issued CAA 
certificates are for the classification of 
explosives under the ICAO Technical 
Instructions. Some CAA*s are also 
issued in accordance with the IMDG 
Code for special packagings and for the 
transport of certain organic peroxides 
where the use of an explosive 
subsidiary risk label is not required if 
deemed not to be necessary by the 
competent authority. CAA’s are also 
issued in the case of some explosives 
where the regulations require that the 
packaging must be as specified by the 
competent authority. Competent 
authority approvals are generally 
accepted by other countries. Unless 
specifically stated otherwise, competent 
authority approvals of other countries 
are accepted under the HMR. 

XII. Section-by-Section Review 

A. Part 107 

B. Part 171 

C. Part 172 

D. Part 173 

E. Part 174 

F. Part 175 

G. Part 176 

H. Part 177 

I. Part 178 

J. Part 179 


A. Port 109: Hazardous Materials 
Program Procedures 

Sections 107.101, 107.103, 107.113. and 
107.201. In §§ 107.101.107.103,107.113, 
and 107.201, which are adopted 
essentially as proposed under Docket 
HM-204, the reference to part 146 is 
removed as all requirements for vessel 
transportation of hazardous materials 
are now contained in 49 CFR and 46 
CFR part 64. 

Sections 107.601 and 107.603. Pursuant 
to the Paperwork Reduction Act of 1960, 
the Office of Management and Budget 
(OMB) issued regulations, “Controlling 
Paperwork Burdens on the Public" (5 
CFR part 1320). The Paperwork 
Reduction Act requires designated 
agencies to implement Federal 
information policies, principles, 
standards, and guidelines and provide 
direction to and oversight of the efforts 
to reduce the Federal paperwork burden 
and assist agencies in efficient 
information resources management. 

Though not addressed in the ANPRM, 
the publication of the parts or sections 
where information collection is 
identified or described is a non¬ 
substantive OMB requirement which 
has been accomplished in these 
sections. 

B. Part 171; General Information. 
Regulations and Definitions 

Comments received concerning 
§ 171.7, matter incorporated by 
reference, were generally editorial in 
nature. Notice 87-4 contained a proposal 
to reorganize the “matter incorporated 
by reference", in column format, setting 
forth the source and name of the 
material and the section cite where the 
matter is referenced. A commenter 
expressed concerns regarding the effect 
of the “section reference cite” in the 
revised Table in paragraph (a)(3) 

(former paragraph (c)) of this section. 
The commenter stated: 

Although reference in this section to 
incorporating sections of the HMR appeals to 
afford a desirable convenience, it raises a 
question as to the possible effect of any 
inadvertent omission of any such reference. 
For example, if the listing in this section for 
CGA pamphlet C-12 omitted reference to 
(present or proposed) § 173.34. would the 
reference to the said pamphlet in that section 
be valid? 

The intent of revising § 171.7 is to 
consolidate all materials referred to in 
one section in an easy-to-use format and 
to update the material. Section 171.7 is 
revised to separate matter incorporated 
by reference from informational 
reference material. A sentence is 
included in paragraph (a)(3) of this 
section to clarify that the section cite 
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reference in § 171.7 is included for the 
convenience of the reader, and may not 
be all inclusive. 

Several commenters recommended 
that “AAR Catalog Nos. SE6999AHT 
and SE69AHTE“ be added to the Table 
in § 171.7 and referenced in § 179.14. We 
concur with the commenters. For 
consistency with a final rule under 
Docket HM-166W. which also includes 
the latest changes for coupler vertical 
restraint systems on tank cars, we have 
added the Catalog Nos. SE69AHT and 
SE89AHTE to the list of informational 
materials in $ 171.7(b) and to § 179.14. 

Approximately 20 comments were 
received concerning the definitions in 
§ 171.8. Comments from several 
chemical companies address the 
definition of “technical name”. 
Commenters recommended allowing the 
use of generic descriptions as technical 
names for “n.o.s.“ descriptions. Since 
publication of Notice 87-4. the definition 
of “technical name” was addressed 
under a separate rulemaking action 
under Docket HM-126C. In the final rule 
under Docket HM-126C, the definition of 
technical name was revised to permit 
the use of generic descriptions as 
technical names for “n.o.s" descriptions, 
as long as the names identify the general 
chemical group. 

Several commenters recommended 
that the definition for “bulk packaging” 
and “non-bulk packaging”, as adopted 
in the final rule under Docket HM-126D. 
remain unchanged in this final rule 
because they believe that these 
definitions eliminate confusion with 
regard to these terms by both shippers 
and field inspectors. RSPA agrees with 
the commenters. However, the 
definitions for “non-bulk” and “bulk” 
packaging are revised to include a 
requirement regarding an internal 
volume of 450 liters (119 gallons) for 
solids. 

Several commenters suggested that 
the definition of a “Package” or 
“Outside Package”, which they believe 
is sufficiently clear, should be retained. 
Also, several commenters recommended 
retention of the current definition, in the 
HMR, for “Strong outer (or outside) 
packaging” because the definition, as 
proposed in Notice 87-4. is inconsistent 
with the U.N. Recommendations. RSPA 
agrees with the commenters and. 
therefore, the definitions of “Package or 
Outside Package” and "Strong outer (or 
outside) packaging”, as defined under 
the HMR. remain unchanged in this final 
rule. 

Several commenters recommended 
that the term “Bar” be defined because 
it is used for pressure rating of portable 
tanks. RSPA agrees with the 


commenters and the definition of “Bar” 
is added in § 171.8. 

Several commenters recommended 
adoption of a performance specification 
and a definition of “Flexible 
Intermediate Bulk Containers” (FIBCs), 
as described in the U.N. 
Recommendations. Currently, under the 
HMR. FIBCs are not authorized for 
transportation of hazardous materials in 
the U.S.. except under exemption. At 
this time, RSPA believes this issue is 
beyond the scope of this rulemaking 
because of the need to develop tests and 
performance procedures for FIBCs. 
therefore, this issue will be addressed in 
a future rulemaking. 

Section 171.3 . The general provisions 
in part 171 remain essentially 
unchanged. Paragraph (e) of § 171.3 is 
deleted because the provision which 
allows the use of open-head drums for 
hazardous waste liquids containing 
solids or semi-solids is relocated to 
§ 173.12. Sections 171.1.171.2.171.4 and 
171.5 are unchanged. 

Section 171.6. Section 171.6 is added 
to incorporate the International System 
of Units (“SI” or metric units) as the 
regulatory standard. The U.S. customary 
units follow the SI units, but are 
provided for information only and are 
no longer intended to be the regulatory 
standard. RSPA will remove the 
customary units of measurement at a 
future date. Paragraph (b) explains that 
SI units are abbreviated, while 
customary units are not. Paragraph (c) 
contains a conversion table to be used 
when an exact conversion is needed. 

Section 171.7. The title of § 171.7 is 
revised to read “Reference Material”. 
Section 171.7 is revised in its entirety to 
present material incorporated by 
reference in an easy-to-use format, to 
consolidate all references in one section, 
and to update the material. The format 
is identical to that used by the Federal 
Register in the “FINDING AIDS” 
portions of the CFR. RSPA believes this 
format is easier to use than the existing 
format in § 171.7. The Table of Material 
Incorporated by Reference provides 
citations of the applicable 49 CFR 
sections in w r hich material is referenced 
and clearly identifies sources for 
reference material. 

Section 171.8. Section 171.8 is revised 
to incorporate U.N. terminology and 
definitions and to define other terms 
which are used in this final rule, such as 
“international transportation”. “kPa”. 
“n.o.s. entry” and “subsidiary hazard”. 
The definitions of “bulk” and “non¬ 
bulk” packaging are made consistent 
with the rules promulgated under 
Docket HM-126D and, in addition, are 
revised to change the obsolete section 
cite “§ 173.300” to "§ 173.115”. for the 


definition of a gas. A new definition of 
“manufacturer” is included to 
correspond with package marking and 
certification requirements in part 178. 
The present definition of “Package” or 
“Outer or Outside Packaging”, under the 
HMR, remains unchanged in this final 
rule. The definitions for “Bar” and 
“Single packaging” are added to this 
section. Approximately 40 definitions 
are added and 16 are revised. Numerous 
cross references are added or revised. 
Definitions for terms rendered obsolete 
by this final rule, such as “STC” and 
“Poison A” are deleted. 

Section 171.10. Section 171.10 is 
revised to illustrate the distinction 
between “bulk packaging” as defined in 
§ 171.8 and “bulk carriage by vessel or 
barge” as addressed in 46 CFR. 
subchapters D. I. O and N. 

Section 171.11. This section addresses 
provisions for transporting hazardous 
materials in accordance with the ICAO 
Technical instructions. Changes are 
adopted essentially as proposed in 
Notice 87-4. Paragraph (c) is revised to 
prohibit transport, under provisions of 
the ICAO Technical Instructions, of 
materials which are poisonous by 
inhalation. Paragraphs (d)(4) (i) and (ii) 
are removed, as it will no longer be 
necessary to indicate the name of the 
DOT hazard class which corresponds to 
the ICAO hazard class (i.e., they will 
now be the same). Accordingly, 
paragraphs (d)(4) (iii) and (iv) are 
redesignated (d)(4) (i) and (ii), 
respectively. Also, paragraph (d)(9) is 
removed and paragraph (d)(10) is 
redesignated as paragraph (d)(9). 

Section 171.12. Section 171.12 
addresses requirements for import and 
export shipments and lor use of the 
IMDG Code for transportation by vessel. 
The section has been editorially 
reorganized. Paragraph (a) conceins 
importers’ responsibility, and is a 
restatement of a previously existing 
requirement. Paragraph (b) authorizes, 
with certain exceptions, use of the 
IMDG Code for shipments involving 
transportation by vessel In Notice 87-4, 
RSPA proposed to revise this section to 
authorize use of non-bulk packagings 
conforming to IMDG Code provisions. 
Although manufactured and marked to 
U.N. standards, such packagings might 
not conform to all the technical 
requirements in parts 173 and 178 
applicable to non-bulk packagings. The 
proposal is adopted in this final rule. 
Paragraph (c) addresses movement of 
hazardous materials within port areas. 
Proposed for deletion in Notice 87-4, 
this section is retained to address trans¬ 
shipments of materials which may mo.e 
through port areas in conjpliar.ee with 
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the IMDG Code but not the HMR in the 
course of being transported from one 
foreign country to another. Paragraph (d) 
addresses requirements applicable to 
transportation of radioactive materials 
under the provisions of International 
Atomic Energy Agency (IAEA) 
regulations. A change to this paragraph 
updates Safety Series No. 6 from the 
1973 edition to the 1985 edition. 
Additional changes to the HMR based 
cn the 1985 IAEA Safety Series No. 6 
will be addressed under Docket HM- 
169A. 

Section 171~12a. This section, which 
recognizes provisions in Canadian 
regulations, has been rewritten in its 
entirety for clarity. Paragraph (a) sets 
forth the scope and applicability. It 
clarifies that the provisions of this 
section are intended to apply to imports 
of materials and that similar exceptions 
in Canadian regulations apply to U.S. 
exports to Canada. Paragraph (b) sets 
forth conditions and limitations for use 
of the Canadian Transportation of 
Dangerous Goods Regulations. With the 
move to U.N. standards, DOT will no 
longer recognize those Canadian 
standards for non-bulk packagings 
which are based on those DOT 
specifications which are removed from 
the regulations by this final rule. 

Section 171.14. Section 171.14 is 
revised to include requirements for 
implementing transitional packaging, 
and the provisions for continued use of 
packagings marked “ICC” is relocated to 
§ 173.25(b). 

C. Port 172; Hazardous Materials Table, 
Special Provisions and Hazardous 
Materials Communication Regulations 

1. Cross Reference of Identification 
Numbers and Proper Shipping Names 

Because of the numerous changes to 
the § 172.101 Table, and the removal of 
the § 172.102 Table, the cross reference 
table of identification numbers and 
proper shipping names has been revised. 

2. Subpart A; General 

Subpart A of part 172 is not changed 
in this final rule. 

3. Subpart B; Hazardous Materials 
Tables and Special Provisions 

Since the Hazardous Materials Table 
(§ 172.101 Table) was proposed in 
Notice 87-4, substantial changes have 
been made to the source documents 
from which entries to the § 172.101 
Table were derived. The 1987 proposed 
table was developed principally from 
Revision 4 of the U.N. Recommendations 
published in 1985. Entries to the table in 
this final rule account for Revisions 5 
and 6 of the U.N. Recommendations, 


which were published in 1987 and 1989, 
respectively. The final table also reflects 
changes included in the 1991/1992 ICAO 
Technical Instructions for air transport 
and Amendment 25 to the IMDG Code 
for vessel transportation. 

Columns 2 through 6 are substantially 
changed in the § 172.101 Table to update 
hazardous materials descriptions and 
proper shipping names, hazard classes, 
identification numbers, packing groups 
and primary and subsidiary labels. 
Changes also include deletion of 
existing UN numbers where they no 
longer exist in the U.N. 
Recommendations; inclusion of new UN 
numbers where entries have been 
added; and closer alignment of NA 
numbers where changes in UN numbers 
affect NA entries. 

In particular, the 172.101 Table is 
amended to reflect the introduction of 
the generic shipping description system 
for Division 5.2 and the removal of 156 
obsolete entries for organic peroxides. 
Twenty generic entries for organic 
peroxides are added. In addition, 21 
entries for self-reactive materials are 
revised to reference the new packaging 
table (§ 173.224) for those materials. 
However, two self-reactive entries are 
not changed. As proposed in Notice 87- 
4, shipments of self-reactive samples 
(UN 3031) and self-reactive trial 
quantities (UN 3032) require approval by 
the Associate Administrator for 
Hazardous Materials Safety. Paragraph 
(c)(14) is added to require use of the new 
Organic Peroxides Table in § 173.225 for 
selection, based on the technical name 
of the organic peroxide, of an 
appropriate proper shipping name. 
Because of this change, it is also 
necessary to revise paragraph (c)(5) to 
delete the reference to organic 
peroxides. 

The § 172.101 Table has also been 
revised in response to comments 
received to Notice 87-4. Some of the 
comments were editorial in nature, 
while others questioned the 
classification of products or were 
concerned about the deletion of old 
shipping descriptions. Even though 
comments were too numerous to discuss 
individually, RSPA has carefully 
considered each comment and, when 
determined to be appropriate, made 
corresponding changes to the Table. The 
following is a discussion of several of 
these comments. 

Several commenters stated that 
“Sulfur” and “Sulfur, molten” did not 
meet the definition of flammable solid 
and, therefore, they should not be 
classed as a 4.1 material. RSPA concurs 
and has listed the materials as Class 9 
for domestic transportation and as 
Division 4.1 for international 


transportation. RSPA will address this 
issue further under Docket HM-198A. 

Several commenters requested that 
the shipping name “Compound, cleaning 
liquid” be retained. Because of the 
potential economic impact from the 
deletion of this shipping name, RSPA 
has retained the proper shipping name 
“Compound, cleaning liquid” for 
domestic transportation. The entry in 
the § 172.101 Table appears twice for 
Class 3 and Class 8 materials. 

One commenter requested that a 
shipping name prefaced by an “I” be 
allowed even when international 
transportation is not involved (i.e., 
solely a domestic movement). RSPA 
concurs and has amended the definition 
of the symbol “D“ in § 172.101 
accordingly. 

Several commenters requested that 
the shipping name “Liquified petroleum 
gas” be retained because of the large 
cost of remarking packagings with a 
new shipping name and identification 
number. RSPA concurs and has 
modified each applicable shipping name 
to refer also to “Petroleum gases, 
liquified”. “Petroleum gases, liquified”, 
references “Liquified petroleum gas”, 
which is an authorized shipping name 
for domestic shipments of this material. 

Several commenters requested 
changes in regard to the shipping name 
“Motor fuel antiknock mixtures”. 
Commenters stated that the material 
should: (1) Be defined as in current 
§ 173.354; (2) have a “4-” in the first 
column which would fix its hazard class; 

(3) be permitted to be shipped in steel 
tanks per ASME specification as 
currently provided in § 173.354(c); and 

(4) change the shipping name to “Motor 
fuel antiknock compounds ”. RSPA 
concurs with the first three suggestions, 
however RSPA disagrees with the 
request that the word “compounds" be 
used instead of the word "mixtures” in 
the shipping name. RSPA sees no benefit 
in adding this shipping description for 
domestic shipments. RSPA has only 
added domestic shipping names where 
there is a recognized substantial 
economic hardship or safety hazard. 

The ORM-E class has been removed 
and hazardous substances and 
hazardous wastes have been placed into 
Class 9 (see § 173.140). RSPA has added 
the U.N. Recommendations’ shipping 
name of “Environmental hazardous 
substance, liquid or solid, n.o.s.” and 
has removed the shipping name 
“Hazardous substance, liquid or solid, 
n.o.s.” However, the shipping name 
“Hazardous waste, liquid or solid, 
n.o.s.” has been retained because of its 
widespread use and acceptance in the 
k^ardous waste industry. In addition, a 
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special provision has been added to the 
shipping name “Environmental 
hazardous substance, liquid or solid, 
n.o.s." which allows the use of the 
shipping name “Other regulated 
substances, liquid or solid, n.o.s.'* if the 
r aterial is not a hazardous waste. 

RSPA has not adopted proposed 
§ 172.101(1)(3) which would have 
allowed the use of IMDG Code shipping 
descriptions which do not appear in the 
§ 172.101 Table, if approved by the 
Associate Administrator for Hazardous 
Materials Safety. Section 171.12, under 
certain limitations, permits a material 
classed and described under the IMDG 
Code regardless of whether the IMDG 
Code shipping description appears in 
the § 172.101 Table. Therefore. RSPA 
does not believe that it is in the interest 
of safety to require approval of these 
shipping descriptions. 

Several commenters requested that a 
subsidiary risk column be added to the 
§ 172.101 Table. RSPA does not concur. 
The subsidiary risk of a material is 
identified through the listing of 
additional labels in Column 6 (Labels) of 
the § 172.101 Table. Another commenter 
wanted to know if a material did not 
meet the hazard associated with the 
additional label, did the additional label 
have to be applied. The answer to this 
question is no. the additional label does 
not have to be applied; however, a 
different shipping name must be 
selected (e.g., a generic proper shipping 
name) which does not require the 
additional label. RSPA has revised 
§ 172.101(c) (10)(i)(G) and (12) (i) and (ii) 
to clarify this issue. 

Several commenters were concerned 
regarding the assignment of M N“ notes 
(non-bulk packaging requirements for all 
modes) in Column 7. Commenters felt 
that many of the '‘N’’ notes were 
actually ICAO requirements and, 
therefore, should become “A” notes 
(e.g., apply only in air transportation). 
RSPA examined each “N” note carefully 
and made the following changes: 

(1) Proposed “N" notes Nl, N2, Nil. 
N13, N26, N35 and N40 were made “A" 
notes; and 

(2) The following “N” notes were 
deleted altogether, N14, N15, N16, N17, 
N42, N44, N55, and N70. Except for N42, 
N44, N55 and N70 which were deleted 
for editorial reasons, these notes have 
been deleted because RSPA believes 
these requirements are addressed in the 
compatibility requirements of § 173.24. 
All other “N" notes have been adopted 
as proposed. 

In Notice 87-4, RSPA identified 
materials poisonous by inhalation with 
a note 10 in Column 7. RSPA has 
reviewed its list of materials poisonous 
by inhalation and. based on new data. 


has amended the list accordingly. In 
addition, note 10 has been replaced by 
five separate notes (1 through 5) which 
(except for note 5) identify a material as 
poisonous by inhalation and indicate its 
hazard zone, in accordance with 
§ 173.133(a)(2). Note 5 identifies 
materials that may or may not, 
depending on the circumstances, meet 
poisonous by inhalation criteria. In 
those circumstances, the shipper must 
determine if it meets the definition of a 
material poisonous by inhalation. If it 
does, the material is required to be 
described using an appropriate generic 
Division 6.1, Packing Group I or generic 
Division 2.3 proper shipping name. 
Materials that are poisonous by 
inhalation must comply with the 
applicable communication requirements 
of the HMR, which include shipping 
papers, marking, labeling and placarding 
requirements. 

In addition, some materials that RSPA 
has identified as poisonous by 
inhalation have been assigned a hazard 
class other than Division 6.1, Packing 
Group I or Division 2.3. In order to be 
consistent with the international 
regulations and the Precedence of 
Hazard Table in § 173.2a; these 
materials, except for Class 2 materials, 
have been classified in accordance with 
the U.N. Recommendations and have 
been assigned a in the first column 
of the § 172.101 Table which fixes their 
hazard class. Class 2 materials that have 
been identified as poisonous by 
inhalation are classed in Division 2.3. 

One commenter asked RSPA and the 
Federal Railroad Administration (FRA) 
to retain the existing authorization for 
the use of sift-proof, weather-resistant, 
metal-covered hopper cars for the 
transport of sodium cyanide and 
potassium cyanide. Sections 172.101 and 
172.102 have been modified accordingly. 

New special provision B54 has been 
added to certain low hazard solid 
materials to authorize the use of open 
top rail cars. New special provisions B55 
and B56 have been added to certain 
solid materials to authorize the use of 
watertight hopper cars. New special 
provision B57 has been added to require 
that tank car tanks carrying chloroprene 
be equipped with non-reclosing pressure 
relief devices. For dimethyihydrazine, 
unsymmetrical, new special provision 
B58 replaces special provision B32. For 
phosphorus pentasulfide, new special 
provision B59 has been added to permit 
the use of Class AAR 207 tank car tanks. 
In order to limit the types of single and 
multi-unit tank cars used for the 
transportation of phosgene, hydrogen 
cyanide, nitrogen dioxide and nitric 
oxide to those cars presently authorized, 
new special provisions have been added 


and other special provisions deleted for 
those products. New special provision 
B62 is added for hydrogen peroxide 
solutions exceeding 60 percent hydrogen 
peroxide to require that the venting 
arrangements be approved by the 
Associate Administrator for Hazardous 
Materials Safety. New special provisioi 
B63 is added for ethyl chloride, 
ethylamine, and ethyl methyl ether to 
allow the continued use of existing tank 
car tanks not equipped with thermal 
protection or head protection. The issue 
of retrofitting these tank cars with 
thermal protection or head protection 
will be addressed in Docket HM-175A. 
These commodities were formerly 
classified as flammable liquids, but are 
reclassified as flammable gases in this 
final rule. 

New special provision B64 is added 
for bromine, isophorone diisocyanate, 
silicon tetrafluoride, nitrogen trifluoride, 
and hydrogen cyanide, anhydrous, 
stabilized, absorbed in a porous inert 
material to require that tank car tanks 
built after December 31.1990, be 
equipped with head protection. Note B9, 
which states that bottom outlets are not 
authorized for bulk packagings, has 
been added to each Division 6.1, Packing 
Group I, Hazard Zone A and B material 
and each Division 2.3, Hazard Zone A 
and B material. Those provisions of 
Notes B30-B33 related to tank car tanks 
have been moved to new B Notes B72- 
B75, respectively. Omissions in special 
provisions B73 and B74 have been 
corrected. All B notes have been 
modified to incorporate those applicable 
changes from Docket HM-183. The tank 
car tank grandfathering provisions of 
special provisions in B72-B75 have been 
deleted. However, § 171.14 has been 
added to permit the continued use of 
packagings previously authorized under 
the HMR until October 1.1996, and 
special provision B77, which authorizes 
packagings approved by the Associate 
Administrator for Hazardous Materials 
Safety, has been added to the following 
materials: acetone cyanohydrin, 
acrolein; allyl alcohol; n-butyl 
isocyanate; crotonaldehyde; cyclohexyl 
isocyanate; dimethyihydrazine. 
symmetrical; dimethylchlorosilane; 
ethylene dibromide; ethyleneimine; 
hexachlorocyclopentadiene; hydrogen 
fluoride, anhydrous; iron pentacarbonyl; 
methyldichlorosilane; methylhydrazine; 
mercaptan; methyltrichlorosilane; 
phenyl isocyanate; phenyl mercaptan; 
phosphorus oxychloride; phosphorus 
trichloride; poisonous liquids (inhalation 
hazard. Packing Group I, Hazard Zone 
A]; sulfur chlorides; sulfur trioxide, 
inhibited; sulfuric acid, fuming; and 
trimethylchlorosilane. These 
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commodities are toxic by inhalation and 
are now authorized in tank car tanks 
that are not equipped with thermal 
protection or head protection. The issue 
of retrofitting tank car tanks carrying 
these commodities will be further 
addressed in Docket HM-175A. One 
commenter noted that for anhydrous 
hydrazine or aqueous hydrazine 
solutions, special provision B17 
(requiring aluminum packagings) and 
special provision B24 (molybdenum 
content of stainless steel may not 
exceed 1.0%) were inconsistent. RSPA 
end FRA agree and for those 
commodities, special provision B17 has 
been deleted and special provision B24 
has been modified to permit aluminum 
bulk packages or stainless steel bulk 
packages. One commenter noted that 
AAR specification 207A40W tank car 
tanks had been successfully used, under 
exemption, for phosphorus pentasulfide 
and recommended that special provision 
B59 be modified to permit the continued 
use of such tanks. RSPA and FRA agree 
and special provision B59 has been 
modified to permit the use of AAR 
specification 207A40W, 207A40W6, 
207A48W, and 207A60W tank car tanks 
for phosphorus pentasulfide. 

Typographical errors in special 
provisions B57, B65, and B67 were noted 
by several commenters and have been 
corrected in this final rule. One 
commenter noted that for some 
commodities, both special provisions 
B17 (requiring that packagings be of 
aluminum) and B28 (requiring that 
packagings be of stainless steel) were 
referenced and the commenter 
recommended that instead special 
provision B53 (requiring that packagings 
be of either aluminum or stainless steel) 
be used. RSPA and FRA agree and for 
hydrogen peroxide and peroxyacetic 
acid mixtures; hydrogen peroxide, 
aqueous solutions [with more than 40 
per cent but not more than 60 per cent 

* * *]; hydrogen peroxide, aqueous 
solutions [with not less than 20 per cent 

* * *]; and hydrogen peroxide, 
stabilized [or] hydrogen peroxide 
aqueous solutions, stabilized [with more 
than 60 per cent * * *], nitric acid [other 
than red fuming], Packaging Group II; 
and for nitric acid, red fuming special 
provisions B17 and B28 are deleted and 
replaced with special provision B53. 
RSPA and FRA agree with the 
commenter who recommended that the 
current special tank car tank 
requirements for potassium nitrate and 
sodium nitrite mixtures be continued. 
Therefore, a new special provision B78 
has been added to potassium nitrate and 
sodium nitrite mixtures that would 
restrict the bulk rail transportation of 


that commodity to presently authorized 
(or superior) bulk packagings. RSPA and 
FRA agree with the commenter who 
recommended that carbon steel tanks 
continue to be authorized for nitrating 
acid mixture. Therefore, special 
provision B28 has been deleted from 
nitrating acid mixture. 

RSPA and FRA agree with the 
commenter who suggested that special 
provision B10, concerning leak tight 
packagings, should be deleted, since all 
packagings should be leak tight. 
Therefore, special provision B10 in 
§ 173.101 and all references to B10 in 
§ 172.101 are deleted. RSPA and FRA 
agree with the two commenters who 
recommended that the current 
requirements for protective housing on 
hydrogen fluoride multi-unit tank car 
tanks be continued. Therefore special 
provision B46, has been added for 
hydrogen fluoride.” Special provision 
B26 has been modified to clarify that 
bottom outlets are not authorized on 
phosphorus tanks. Special provision T37 
for tert-butyl hydroperoxide is deleted 
because the provision is relocated to 
§ 173.225(o). New special provisions 
T43, T44 and T45 have been added to 
permit the use of specific IM portable 
tanks configurations for the transport of 
liquid materials poisonous by 
inhalation. New special provisions 41 
and 53 provide exceptions from the 
requirement for a subsidiary 
EXPLOSIVE label for certain packages 
for self-reactive materials. 

Entries in Column 9 reflect new 
quantity limitations detailed in the 1991/ 
1992 ICAO Technical Instructions. The 
vessel stowage requirements in Column 
10 are updated to account for the 25th 
Amendment to the IMDG Code. RSPA 
also consolidated proposed Columns 
10A and 10B into a single stowage 
Column 10A, using letter designations 
instead of numbers. This was done to 
allow space for more entries and to be 
consistent with the IMDG’s format for 
stowage descriptions. Stowage 
descriptions in the consolidated Column 
10A are organized under stowage 
categories "A” through ”E” Authorized 
stowage locations specified in the 
consolidated Column 10A are defined in 
172.101 (k). In the final § 172.101 Table, 
Column 10C (“Other stowage 
provisions”) is relabeled Column 10B 
and contains additional notes. Each 
code in Column 10B is defined in 
§ 176.84. Some notes in this column have 
been deleted and condensed into 
general regulatory provisions where the 
requirement is oriented to a particular 
class or group of materials. 


4. Appendix to § 172.101: List of 
Hazardous Substances and Reportable 
Quantities 

The appendix to § 172.101 has not 
been revised in this final rule. How r ever. 
RSPA has been unable to determine if 
any of the new shipping names appear 
as hazardous substances or if any of the 
shipping names that have been removed 
also appeared as hazardous substances. 
Therefore, even if a material has the 
footnote or shippers must 
examine the § 172.101 Table to 
determine if the hazardous substance 
appears as a proper shipping name. 

5. Subpart C; Shipping Papers 

Several commenters suggested that, 
under § 172.202(a)(2)(ii), subsidiary 
hazard classes should be required, not 
just permitted as an option, after the 
numerical hazard class on shipping 
papers. As proposed in Notice 87-4 in 
§ 172.202(a)(2)(ii), an option was 
provided to include the entry of class 
names, IMO class and division numbers, 
or the subsidiary hazard class on 
shipping papers. RSPA believes that 
shippers should be afforded the 
flexibility to include such information. 
Since a package containing a hazardous 
material meeting more than one hazard 
class is labeled (when required) with 
subsidiary hazard class labels in 
accordance with § 172.402, inclusion of 
subsidiary hazard classes on shipping 
papers is not necessary. Placarding for 
the subsidiary hazard class is not 
required except for packages containing 
a material which has a subsidiary 
hazard of being dangerous when wet 
(see 5 172.505(c)). 

The Air Transport Association of 
America (ATA) expressed concern 
regarding the sequence and content of 
information required on shipping papers 
as proposed in § 172.202. RSPA was 
encouraged to modify the sequence of 
elements in the shipping description, 
which the ATA stated conflicts with the 
established standard presentation of 
information by the worldwide airline 
convention. For example, under the 
ICAO Technical Instructions, shipping 
documentation information is as 
follows: 

—proper shipping name 
—hazard class or division number 
—UN identification number 
—quantity and type of packaging 
—subsidiary risk(s), if any 
—packing instruction or special 

provision, together with packing group 
The order of the first three elements of 
the description, under ICAO, must 
always be in the correct sequence, 
which is, “Allyl alcohol 3 UN 1098”. The 
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additional information, as shown above, 
must be included on the shipping 
documentation, however; the ICAO 
Technical Instructions do not address 
the sequence of this information on the 
documentation or whether the letters 
“PC” should precede the packing group 
for the material. 

In Notice 87-4. RSPA proposed that 
the sequence and elements of 
information on a shipping paper must be 
shown as follows: (Inclusion of the class 
names, IMO class and division numbers, 
or subsidiary hazard classes, following 
the numerical hazard class on shipping 
papers, is optional.) 

—proper shipping name 
—hazard class or division 
—subsidiary hazard class, etc. (optional) 
—UN or NA identification number 
—packing group (if any. displaying the 

letters “PG”) 

—total quantity 

RSPA recognizes the use of the ICAO 
Technical Instructions for both domestic 
and international aircraft shipments. 
Under 171.11. if a hazardous material is 
packaged, marked, labeled, classified, 
described and certified on a shipping 
paper as required by the ICAO 
Technical Instructions, they are 
acceptable for domestic transportation 
in the U.S. by aircraft, and by motor 
vehicle either before or after being 
transported by aircraft. Therefore, for 
hazardous materials shipped in 
accordance with the ICAO Technical 
Instructions, the established 
presentation of information on shipping 
documentation can be used. 

The AAR suggested that the proposed 
requirement to identify “Materials 
Poison-by-inhalation” on shipping 
papers is redundant regarding Division 
2.3 materials and should be deleted. The 
AAR stated that, for Division 2.3 
materials.dt is obvious that a poison gas 
is an inhalation hazard. 

RSPA disagrees. Communication of 
this fact to emergency responders and 
the general public is an important safety 
consideration. RSPA believes that the 
identification of “materials poisonous by 
inhalation”, for Division 2.3 and for 
Division 6.1, Packing Group I materials 
on shipping papers and packages alert 
emergency responders of their presence 
and, in addition to identification 
numbers on shipping papers, a label on 
a package, or placards on a transport 
vehicle, assist in identifying the hazards 
of a material. When used in conjunction 
with emergency response information 
(e.g., the DOT Emergency Response 
Guidebook), the information provides 
quick and accurate identification of the 
material and precautions necessary to 
mitigate incidents involving hazardous 


materials. In Notice 87-4. the “Materials 
Poison-by-inhalation” shipping paper 
requirement is also extended to 
materials having primary receptacles of 
one liter (1.06 quarts) or less. RSPA 
believes any quantity of a material 
having an inhalation hazard that is 
spilled or leaking from a damaged 
package poses health risks to emergency 
response personnel. 

The shipping paper requirements of 
subpart C of part 172 are changed to 
incorporate features found in the U.N. 
Recommendations. The use of class or 
division numbers replaces the words 
used to describe the present hazard, 
classes (e.g., “8“ in place of “Corrosive 
Material” or “6.1” in place of “Poison 
B“). Packing group numbers are added 
to the basic description after the 
identification number (e.g., “PG II”), to 
indicate the level of packaging integrity 
required. The final rule allows the use of 
hazard class words (e.g., “Flammable 
liquid”) to be used in addition to the 
required U.N. class (e.g., “3”) or division 
numbers for shippers who wish to show 
both. 

In Notice 87^1. RSPA proposed to add 
a new paragraph (f) to § 172.202 to 
include technical names of n.o.s. 
descriptions on shipping papers, which 
is currently done under the international 
system. Since publication of Notice 87-4, 
RSPA has published a final rule under 
Docket HM-126C that revised 
§ 172.203(k) to include the additional 
shipping paper requirements for 
technical names of hazardous materials 
described by n.o.s. descriptions. In 
addition, under Docket HM-126C, 
paragraph (m) was added to § 172.203 to 
incorporate some of the requirements for 
poisonous materials which previously 
appeared in paragraph (k) of this 
section. Therefore, the proposal 
contained in Notice 87-4 to add 
paragraph (f) to § 172.202 to include the 
requirements for technical names for 
n.o.s. descriptions on shipping papers, is 
obsolete and withdrawn. In addition to 
the editorial changes to delete 
references to the § 172.102 Table and to 
the ORM-A, B and C hazard classes, the 
list of “n.o.s.” descriptions in 
§ 172.203(k)(3) of the HMR is revised to 
include “n.o.s.” descriptions used in the 
international system. Specific changes 
are discussed in the following 
paragraphs. 

Section 172.200. A proposal was made 
to revise paragraph (b) for clarity in 
Notice 87-4. Since publication of the 
proposal, paragraph (b) of this section 
was revised under Docket HM-198. The 
proposed revision in Notice 87-4 to 
paragraph (b) has been rendered 
obsolete and. therefore, is withdrawn. 


Section 172.201 . In § 172.201. in 
paragraph (a)(3). the word “subpart” is 
changed to “subchapter”, paragraph 
(a)(4)(i) allowing the entry' “IMO” or 
“IMO Class” on shipping papers, and 
(a)(4)(ii), allowing the additional hazard 
class(es) on shipping papers, are no 
longer necessary and are removed. 

Section 172.202. In § 172.202. 
concerning descriptions of hazardous 
materials on shipping papers, 
paragraphs (a), (b). (c), and (d) are 
revised. 

Section 172.203. In the “Hazardous 
Substances” final rule under Docket 
HM-145G, paragraph (c) of this section 
was revised. The proposed revision to 
paragraph (c) which appeared in Notice 
87-4 is obsolete and. therefore, is 
withdrawn. 

In the final rule under Docket HM- 
126C, paragraph (k) in § 172.203 was 
revised to include the technical name of 
materials described by “n.o.s.” 
descriptions on shipping papers. The 
proposed revision in Notice 87-4 to add 
paragraph (f) to § 172.202 to include 
technical names on shipping papers has 
been rendered obsolete by the changes 
to § 172.203 in Docket HM-126C and is 
therefore withdrawn. Other changes 
made to this section under Docket HM- 
126C are as follows: Paragraph (i)(2) 
was removed, paragraph (i)(3) was 
redesignated as paragraph (i)(2), 
paragraph (1) was removed, and 
paragraph (m) was added to contain the 
additional description requirements for 
poisons. In this final rule in § 172.203, 
the example shown in paragraph (c)(2) 
and the section cite in paragraph (j) is 
revised. As proposed in Notice 90-12, 
paragraph (k) in § 172.203 is revised to 
require that the concentration be added 
to the shipping description for those 
organic peroxides which may qualify for 
more than one generic entry depending 
on their concentration, and paragraph 
(k)(3) is revised to include generic 
shipping names for organic peroxides. 
Also, additional “n.o.s.” descriptions are 
included in paragraph (k)(3) for entries 
used under ICAO. Paragraph (m)(3) is 
revised to remove the exception for 
materials poisonous by inhalation in 
packagings containing inner receptacles 
of one liter capacity or less, and to add a 
sentence requiring entry of the words 
“Hazard Zone A”. “Hazard Zone B”, 
“Hazard Zone C”, or “Hazard Zone D“, 
as appropriate, on shipping papers for 
Division 2.3 materials and Division 6.1 
materials based on inhalation toxicity 
criteria specified in the Table in 
§ 173.133(a)(2). 
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6. Subpart D; Marking 

A commenter questioned whether 
marking the proper shipping name on a 
portable tank serves a useful purpose 
where consumer tanks are concerned, 
particularly for liquefied petroleum gas, 
and also questioned the necessity of 
displaying the name of the owner on the 
tank. The commenter stated: 

* * * On the whole, attaching these 
markings to these tanks for transportation 
purposes is difficult and no one in the 
industry has an altogether satisfactory 
method to accomplish the literal 
requirements of the Regulations. 

• * * these tanks aTe portable in a sense 
but are not moved in transportation in the 
same manner as an MC-51 portable tank, as 
an example, nor are these tanks in anything 
a* all like a similar service as where MC-51 
tanks are used. 

At present, the HMR requires portable 
tanks to be marked with the proper 
shipping name, and proposes in Notice 
tT-4 to continue this practice. RSPA 
believes that, because portable tanks 
h:e not permanently attached to the 
transport vehicles and are eventually 
removed from the vehicle, it is 
necessary to keep the requirement for 
marking the proper shipping name on 
the portable tank to identify the 
contents of the material for emergency 
response purposes. 

Several commenters suggested that 
the phrase “at least” apply to the height 
of the markings for bulk packagings in 
§ 172.302. RSPA agrees and has added 
the phrase "at least" to § 172.302(b). A 
commenter also suggested that the 
exemption marking required by 
paragraph (c) of this section include the 
size of the marking. RSPA believes this 
is unnecessary since the general size 
requirements for markings on bulk 
packages are contained in paragraph (b) 
of § 172.302. 

Several commenters suggested that, 
although they cannot quantify the 
expense. RSPA should eliminate the 
proposal in Notice 87-4 to require 
marking of the technical name for n.o.s. 
descriptions on bulk packagings. RSPA 
agrees and in the final rule under Docket 
IIM-126C, the requirements for marking 
the technical name for n.o.s. 
descriptions of hazardous materials 
apply only to non-bulk packages. 

I lowever. shipping papers are required 
to contain the technical name of n.o.s 
descriptions for hazardous material for 
both bufic and non-bulk shipments to 
assist emergency response personnel in 
incidents involving hazardous materials. 

Several commenters stated, relative to 
bulk containers and especially tank 
cars, that the requirement m § 172.303(a) 
to remove or obliterate package 
markings (i.e., proper shipping name and 


identification number, unless the 
package contains the hazardous 
material identified or its residue}, would 
be impractical and costly. They stated 
that an empty tank car stencilled with a 
product name and either bearing 
placards or residue placards has caused 
no problems to date. 

The communication of the identity of 
a hazardous material or its residue in a 
package is necessary to assist 
emergency response personnel at 
incidents involving hazardous materials. 
RSPA believes the misrepresentation 
that a material is in a package, when the 
package does not contain that material 
or its residue, leads to unnecessary 
confusion. In this final rule, however, in 
addition to the exception to permit the 
transport of such packages under certain 
conditions, when markings are not 
visible in transportation, a new 
paragraph (b)(2) is added to this section 
to permit transport of these packages 
when markings on a package are 
securely covered in transportation. 

In Notice 90-5 (HM-181 A), RSPA 
proposed to require that packages 
containing explosive materials be 
marked with the EX-ruimber of the 
explosive contained therein. Several 
commenters objected to this proposal 
and stated that marking the EX-number 
on packages can be accomplished 
through markings already on the 
package, such as the manufacturer or 
product number, or the national stock 
number. One commenter stated that this 
marking should not apply to explosives 
shipped under the provisions of 
§ 173.56(h) because they are not subject 
to the approval process, and therefore, 
are not assigned an EX-number. 

RSPA believes that marking the ex¬ 
number on packages will increase the 
level of safety in transportation of Class 
1 (explosive) materials. No regulatory 
action is effective without an efficient 
enforcement effort. Through the years, 
enforcement of the regulations dealing 
with the transportation of explosives 
has been hampered by the inability to 
compare actual explosives being 
transported with readily available 
approval information. Because the 
names, formulations, and dimensions of 
many explosives are quite similar, it is 
far more difficult to make a 
determination as to whether or not an 
explosive item has been approved. 
Marking the EX-number on a package 
containing Class 1 (explosive) materials 
will provide readily available 
information necessary to make such a 
determination. In addition. RSPA is 
aware that numerous carriers are 
already requiring shippers of Class 1 
(explosive) materials to mark their 
packages with the applicable EX- 


numberis)- In many cases, this has led lo 
costly delays while the shipper tries to 
ascertain the EX-numbers for the 
products. Thus, through a more effective 
enforcement program, the level of 
compliance will increase which will, in 
turn, increase safety. Therefore, as 
proposed in Notice 90-5, a requirement 
to mark Class 1 (explosive) materials 
with an EX-number is adopted under 
this final rule. 

RSPA agrees, however, with those 
commenters that the intended effect of 
marking EX-numbers on packages can 
be accomplished through alternative 
markings, such as national stock 
numbers or the manufacturer and 
product number. In this final rule, 

§ 172.320 is modified to permit (except 
for fireworks approved in accordance 
with § 173.56(j)). in lieu of the EX- 
number, the marking of a product code 
or a national stock number, if it is 
traceable to the specific EX-number that 
has been assigned by the Associate 
Administrator for Hazardous Materials 
Safety. Traceability can be 
accomplished by providing RSPA with 
the product code or national stock 
number that is particular to the specific 
EX-number. Through this modification of 
§ 172.320, RSPA has eliminated a 
substantial portion of the anticipated 
cost associated with this requirement 
without removing any of its intended 
benefits. 

In addition, a commenter stated that 
those explosives meeting the conditions 
of 5 173.56(h) should be excepted from 
this requirement RSPA agrees and has 
taken the commenter’s concerns further 
by excepting any explosive which is not 
assigned an EX-number (e.g., 
unapproved explosives shipped for 
developmental testing in accordance 
with § 173.56(e), etc.) from this 
requirement 

Included on the list of excepted 
explosives are those which have been 
approved by the Bureau of Explosives 
and are shipped under § 171.19. 

I lowever, RSPA has limited this 
exception to October 1,1996, the 
compliance date of this final rule. 
Because this final rule substantially 
changes how an explosive material is 
described and classed, all explosives 
that are to be transported (including 
those shipped under the provisions of 
§ 171.19). must be assigned a new 
shipping description by the Associate 
Administrator for Hazardous Materials 
Safety before the end of the compliance 
date of this final rule. When the 
Associate Administrator for Hazardous 
Materials Safety receives a request to 
reclassify an explosive material which 
has been shipped under the provisions 
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of § 171.19. the Associate Administrator 
for Hazardous Materials Safety will also 
assign an EX-number to that material. 
For further discussion of the 
reclassification of Class 1 (explosive) 
materials, the reader is referred to the 
discussion of subpart C of part 173. 

RSPA also has modified §§ 171.11. 
171.12 and 171.12a to require that 
packages shipped in accordance with 
these sections be marked in accordance 
with § 172.320. RSPA did not intend to 
allow conformance with other 
regulations (e.g., ICAO Technical 
Instructions) in lieu of the HMR and not 
subject these materials to § 172.320. 
Accordingly. RSPA has modified the 
aforementioned sections. 

Section 172.301. Package marking 
requirements found in subpart D of part 
172 are changed essentially as proposed 
in Notice 87-4, to reflect the features of 
the U.N. Recommendations. Section 
172.301 contains general marking 
requirements for non-bulk packagings. 
Paragraph (a) specifies requirements for 
marking proper shipping names and 
identification numbers. The requirement 
to mark exemption numbers on 
packagings used under the terms of 
exemption is relocated from part 107 to 
§ 172.301(c). As in the case of shipping 
papers, when an , ‘n.o.s.‘ , proper shipping 
name is selected to describe a 
hazardous material, the technical name 
of the hazardous constituent or 
constituents (at least two) is required by 
§ 172.301(b) to be marked on non-bulk 
packagings. Paragraph (d) contains 
requirements, proposed at § 172.306 in 
Notice 87-4. for marking the name of 
either the consignee or consignor on 
packages. This represents a relaxation 
of requirements for bulk packagings 
other than portable tanks, cargo tanks, 
and tank cars which previously were 
subject to this marking requirement. 
Paragraph (e) addresses previously 
marked packages, and paragraph (f) sets 
forth exceptions from marking 
requirements. 

Section 172.302. Package marking 
requirements for bulk packagings are 
changed to reflect the features of the 
U.N. Recommendations. Section 172.302 
contains general marking requirements 
for bulk packagings. The requirements 
for marking exemption numbers on bulk 
packagings used under the terms of 
exemption are relocated from part 107 to 
§ 172.302. In § 172.302, minimum size 
requirements for markings on bulk 
packagings are added to include 
minimum height requirements of 100 mm 
(3.9 inches) on rail cars, 75 mm (3 
inches) on cargo tanks and 50 mm (2 
inches) on other bulk packagings. The 
proposal (Notice 87-4) for marking 


technical names for n.o.s. descriptions 
on bulk packagings is withdrawn for 
consistency with the requirements under 
Docket HM-126C. 

Section 172.303. A new § 172.303 is 
added, essentially as proposed in Notice 
87-4, containing a prohibition against 
offering or transporting a package 
marked with a proper shipping name or 
identification number unless the 
package actually contains the identified 
material or its residue. These provisions 
parallel existing provisions in 
§ 173.29(d). Paragraphs (b)(1) and (b)(2) 
are added to include an exception when 
a marking on a package is not visible 
and when packages are securely 
covered in transportation. 

Section 172.306. The requirements of 
this section are relocated to § 172.301, 
and the section is removed and 
reserved. 

Section 172.306. This section is 
revised, essentially as proposed in 
Notice 87-4. to add a new paragraph 
(a)(3) to allow the use of abbreviations 
which appear as authorized descriptions 
in the § 172.101 Table. 

Section 172.312. This section is 
revised for clarity and to require arrows 
for orientation markings, instead of 
“THIS SIDE UF' or “THIS END UP“. 
These text statements cause confusion, 
such as when “THIS SIDE UP” appears 
on an end or “THIS END UP" appears 
on a side. 

Section 172.313. A new 172.313 
entitled “Poisonous hazardous 
materials", is added to subpart D. The 
requirement for permanently marking 
“POISON" on plastic packagings used 
for poisonous materials is relocated to 
this new section from $ 173.24. The 
requirement for marking “Inhalation 
Hazard" on packages containing 
materials poisonous by inhalation is 
relocated from § 172.301 and is made 
applicable to both non-bulk and bulk 
packagings. 

Section 172.316. This section is 
revised editorially for clarity and to 
delete references to the hazard classes 
ORM-A, B. C, and E. 

Section 172.320. A new § 172.320, 
proposed in Docket HM-181A, entitled 
“Explosive hazardous materials", is 
added to subpart D. The new provision 
requires that packages be marked with 
the approval number (i.e., the EX- 
number) for the explosive. This will 
communicate to carriers that packages 
of explosives have been approved for 
transportation. Exceptions are provided 
for packages marked with a stock 
number or product code through which 
the EX- number can be determined. 

Section 172.324. In § 172.324. the title 
and the introductory text preceding 


paragraph (a) are revised to clarify that 
the provisions are applicable only to 
non-bulk packagings. 

Section 172.326. This section is 
revised to consolidate many of the 
existing provisions and relocate them to 
§ 172.302. The remaining provisions in 
this section are revised editorially. 

Section 172.328. This section is 
revised to consolidate many of the 
existing provisions and relocate them to 
§ 172.302. The remaining provisions in 
this section are revised editorially. 

Section 172.330. This section is 
revised to consolidate many of the 
existing provisions and relocate them to 
§ 172.302. The remaining provisions in 
this section are revised editorially. 

Section 172.331. This section is 
revised to consolidate many of the 
existing provisions and relocate them to 
§ 172.302. 

Section 172.332. In § 172.332, 
paragraph (c)(3) is revised as proposed 
in Notice 87-4 to prohibit the display of 
identification numbers on placards 
corresponding to the subsidiary, rather 
than the primary, hazard of a material. 
This is necessary to avoid confusion 
that may result from the display of 
identification numbers on subsidiary 
placards. The remaining provisions are 
revised to include metric measurements. 

Section 172.334. This section is 
revised to permit display of 
identification numbers on POISON CAS 
placards, and to delete the phrase 
“§ 172.102." 

Section 172.336. This section is 
revised to delete references to the 
hazard classes ORM-A. B. C. D or E and 
to include metric measurements. 

7. Subpart E: Labeling 

Package labeling requirements found 
in subpart E of part 172 are changed to 
reflect the features of the U.N. 
Recommendations. Numerous editorial 
and format changes are made for clarity 
and ease of use. Label graphics are 
revised to permit display of hazard class 
or division numbers in the lower comers 
of square-on-point labels. Size 
requirements on labels are changed 
slightly with regard to overall label size 
and inner border size to accommodate 
labels conforming to the U.N. 
Recommendations without rendering 
obsolete many labels which conform to 
existing HMR requirements. Use of text 
on labels, for other than Class 7, is 
optional. The EXPLOSIVE A, B and C, 
BLASTING AGENT, AND IRRITANT 
labels are removed. EXPLOSIVE 1.1,1.7, 
1.3,1.4,1.5,1.6 labels, an EXPLOSIVE 
subsidiary hazard label, and KEEP 
AWAY FROM FOOD and INFECTIOUS 
SUBSTANCE labels are added. Specific 
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changes are discussed in the following 
paragraphs. 

Section 172. 400. Section 172.400 is 
revised in its entirety. Paragraph (a) sets 
forth the types of packaging to which 
labeling requirements apply. Le. t non¬ 
bulk packagings, overpacks, freight 
containers, unit load devices, and 
certain “small" bulk packagings. 
Paragraph (b) sets forth, in tabular form, 
the labels corresponding to each hazard 
class and the applicable sections 
containing label designs. The 
EXPLOSIVE 1.6 label, which was 
adopted in the U.N. Recommendations 
following publication of Notice 87^*, is 
added to the table. 

Section 172.400a. A new § 172.400a. 
proposed in Notice 87-4, sets forth 
exceptions from labeling requirements, 
which remain essentially unchanged. In 
Notice 87-4, RSPA inadvertently 
proposed to except all Division 1.4 
Compatibility Group S (1.4S) explosive 
materials from the labeling requirements 
of the HMR. Thongh some Division 1.4S 
material should be excepted from 
Idbeling. RSPA does not believe it is in 
the interest of safety to except ail 
Division 1.4S materials from labeling 
requirements. Therefore, RSPA has 
deleted the proposed exception in 
§ i72.400a and has instead placed a 
“None" in the label column of the 
§ 172.101 Table for those proper 
shipping names it feels do not require a 
1 4S label. 

Section 172401. In § 172.401, 
paragraph (d), concerning labeling of 
packages containing samples, is 
removed because once the shipping 
name and hazard class are tentatively 
assigned for a material under the 
provision of the revised § 172.101(c)(ll), 
the appropriate label is set forth in the 
5 172.101 Table. 

Section 172.402. Additional labeling 
requirements in § 172.402 are revised to 
rcllect numerical hazard class 
nomenclature. Paragraph (a) of § 172.402 
is revised to propose labeling for 
multiple hazards which is consistent 
with chapter 13 of the U.N. 
Recommendations. 

Section 172403. Paragraph (e) 
addressing labeling for subsidiary 
hazards for radioactive materials is 
removed and its requirements are 
relocated to paragraph (c) of § 172.402. 

Section 172.404. Section 172.404 
remains unchanged. 

Section 172405. Section 172.405 is 
revised to make optional the display of 
hazard warning text (i^.,“POISON", 
“FLAMMABLE LIQUID", etc.) on labels 
for Classes 1, 2, 3. 4, 5. 6 and 8. For 
consistency with international 
requirements, the appropriate hazard 
class or division number must be 


displayed on labels representing the 
primary hazard class of the materials. 
Class or division numbers are not 
permitted on subsidiary hazard labels 
for the aforementioned classes. Existing 
provisions in § 172.405, for display of 
CHLORINE or POISON labels, is 
eliminated. Based on the merits of 
comments received, the OXYGEN label 
is retained as a domestic alternative to 
using NON-FLAMMABLE GAS and 
OXIDIZER labels on packages 
containing oxygen, compressed, and 
oxygen, refrigerated liquids. 

Section 172.406. Section 172.406 is 
revised as proposed in Notice 87-4 for 
clarity. 

Section 172.407. This section, dealing 
with placement of labels is adopted 
essentially as proposed in Notice 87-4. 
Changes to label designs accommodate 
labels made in conformance with IMO, 
ICAO, or U.N. label specifications and 
previous specifications m the HMR. 
These changes entail a minimum label 
size of 100 mm (3.9 inches) instead of 4 
inches and a solid line inner border of 
5.0 to 6.3 mm (0.2 to 0.25 inches) from the 
edge of the label. The height of the U.N. 
class or division numbers are minimum 
and maximum sizes of 6.3 mm (0.25 
inches) and 12.7 mm (0.5 inches), 
respectively. Provisions permitting 
inscriptions required by the country of 
origin and, for import or export 
purposes, inscriptions on Explosives A, 

B and C labels, are removed and 
replaced by a revised paragraph (f) in 
§ 172.407, which allows use of any label 
cunforming to the U.N. 

Recommendations in place of the 
corresponding label in subpart E of part 
172. 

Section 172411. In 5 172.411, the 
EXPLOSIVE A, B, C and BLASTING 
AGENTS labels are replaced with 
EXPLOSIVE 1.1,1.2,1.3,1.4,1.5 labels 
conforming to the U.N. 
Recommendations, as proposed in 
Notice 87-4. A new EXPLOSIVE 1.6 
label and an EXPLOSIVE subsidiary 
hazard label are added to this section, 
as proposed in Docket I IM-181A. 

Section 172.415. In § 172.415, the 
NON-FLAMMABLE GAS label is 
changed only to show hazard class 
numbers in the lower comers of the 
square-on-point designs. 

Section 172.416. In § 172.416. the 
POISON GAS label is changed only to 
show the hazard class number in the 
lower corner of the square-on-point 
design. 

Section 172.417. In § 172.417, the 
FLAMMABLE GAS label is changed 
only to show the hazard class number in 
the lower comer of the square-on-point 

design. 


Section 172.419. In § 172.419. the 
FLAMMABLE LIQUID label is changed 
only to show the hazard class number in 
the lower corner of the square-on-point 
design. 

Section 172.420. In § 172.42a provision 
is made to permit text to be printed over 
the vertical stripes. The class number is 
displayed m the lower corner of the 
label. 

Section 172423. In § 172.423, the 
DANGEROUS WHEN WET label is 
changed only to show the hazard class 
number in the lower comer of the 
square-on-point design. 

Section 172.426. In § 172.426, the 
OXIDIZER label is changed only to 
show the hazard class number in the 
lower comer of the square-on-point 
design. 

Section 172.427. In § 172.427, the 
ORGANIC PEROXIDE label is changed 
only to show the hazard class number in 
the lower comer of the square-on-point 
design. 

Section 172.430. In § 172.430, the 
POISON label is changed only to show 
the hazard class number in the lower 
comer of the square-on-point design. 

Section 172.431. A new § 172.431 is 
added to specify the design and color of 
the KEEP AWAY FROM FOOD label, 
also known as the SL Andrew's Cross 
label. 

Section 172.432. In § 172.432, both 
IRRITANT labels are removed, as 
irritating materials are now classed as 
Division 6.1 poisons. A new § 172.432 is 
added to accommodate the 
INFECTIOUS SUBSTANCE label from 
the U.N. Recommendations. 

Section 172436. In § 172.436. the 
RADIOACTIVE WHITE-I label is 
changed only to show the hazard class 
number in the lower corners of the 
square-on-point designs. 

Section 172438. In § 172.438, the 
RADIOACTIVE YELLOW-II label is 
changed only to show the hazard class 
number in the lower comers of the 
square-on-point designs. . 

Section 172.440. In § 172.440, the 
RADIOACTIVE YELLOW-UI label is 
changed only to show the hazard class 
number in the lower comers of the 
square-on-point designs. 

Section 172442 In § 172.442. 
CORROSIVE label is changed only to 
show the hazard class number in the 
lower corners of the square-on-point 
designs. 

Section 172.444. The ETIOLOG1C 
AGENT label in § 172.444 is removed. A 
note in § 172.400 points out this label, 
specified in Department of Health and 
I Iuman Services regulations, may be 
required for shipments of infectious 
substances. 
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Section 772.446. A new § 172.446 is 
added to adopt a CLASS 9 label for 
miscellaneous hazardous materials, for 
consistency with the U.N. 
Recommendations. 

Section 172.448. The CARGO 
AIRCRAFT ONLY label (§ 172.448) 
remains unchanged. Size requirements 
are now specified in § 172.407(c). 
Therefore. 5 172.448(b) is removed. Also, 
paragraph (c), containing obsolete 
provisions, is removed. 

8. Subpart F: Placarding 

The changes to the placarding 
requirements are similar to those for 
labeling. Editorial and format changes 
are made throughout the subpart for 
clarity and ease of use. Placard graphics 
are revised to display hazard class or 
division numbers on placards. Use of 
text (e.g.. CORROSIVE. FLAMMABLE) 
on placards for classes 2, 3, 4, 5. 6 and 8 
are optional. Minor changes are made to 
accommodate placards conforming to 
the U.N. Recommendations without 
rendering obsolete many placards which 
conform to previous HMR requirements. 
For those placards which are rendered 
obsolete by the new requirements, the 
transitional provisions in § 171.14 
provide for their continued use until 
October 1,1993. 

Placards conforming with the U.N. 
Recommendations are essentially labels 
enlarged from 100 millimeters to 250 
millimeters on edge. Symbols generally 
take up the upper half of the placard, 
with the lower half reserved for class or 
division numbers, hazard warning text 
and four-digit identification number. 
Placards conforming to subpart F of part 
172 prior to this final rule measure 273 
mm (10.8 inches) on the edge and have 
symbols in the upper third of the 
placard, with the middle third reserved 
for hazard warning text or four-digit, 88 
mm (3.5 inches) high, identification 
numbers and the bottom third either left 
blank or used to display a 41 mm (1.6 
inches) high hazard class number, in this 
final rule, the existing size graphics on 
placards are used to accommodate a 
63.5 mm (2.5 inches) identification 
number. The use of graphics on placards 
sized in accordance with the U.N. 
Recommendations would necessitate a 
reduction in the identification numbers 
to approximately a 50.8 mm (2 inches) 
height, with potential for rendering the 
identification numbers more difficult to 
read in emergency situations. 

Section 172.500. Section 172.500 is 
revised to delete references to etiologic 
agents and to ORM-A. B and C 
materials and to clarify that placarding 
provisions do not apply to combustible 
liquids in non-bulk packagings, 
materials packaged under the “small 


quantity” provisions of § 173.4, limited 
quantities. ORM-D materials, and 
infectious substances. 

Section 172.502. Section 172.502 is 
revised, essentially as proposed in 
Notice 87-4. to specify the conditions 
under which: (1) Placards may not be 
displayed. (2) placarding is prohibited, 
and (3) placarding is permitted, even 
when not required. 

Section 172.504. Section 172.504 is 
revised editorially for ease of use, and 
to present new placarding tables based 
on the numerical hazard classes 
proposed in this final rule. In § 172.504, a 
new entry, “EXPLOSIVE 1.6 
* * * 172.525”. is added to Table 2. A 
reference to the use of the OXYGEN 
placard is added in paragraph (f)(8). 

Section 172.505. Section 172.505 is 
revised essentially as proposed in 
Notice 87-4. However, the erroneous 
reference to a placarding exception for 
certain poisons is removed from 
paragraph (a) for consistency with 
emergency communication 
requirements, found in §§ 172.203 and 
172.313. 

Section 172.506. Section 172.506 
remains unchanged. 

Section 172.507. Section 172.507 
remains unchanged. 

Section 172.508. In § 172.508. 
paragraph (a), addressing affixing 
placards to rail cars, is revised for 
clarity. 

Section 172.510. In § 172.510, editorial 
changes are made to § 172.510, 
essentially as proposed in Notice 87-4. 
Paragraph (a) is revised to require that 
placards be displayed on square 
backgrounds on rail cars transporting 
Explosives 1.1 and 1.2 materials and 
Division 2.3 and 6.1, Packing Group 1, 
Hazard Zone A materials, which are 
poisonous by inhalation under the 
criteria in 5 173.133(a)(2), similar to 
previous requirements for Class A 
explosives and Poison A gases. 

Section 172.512. In § 172.512, minor 
editorial changes are made. 

Section 172.514. The provisions of 
§ 172.514, applicable to bulk packagings 
other than tank cars, are adopted 
essentially as proposed in Notice 87-4. 
However, paragraph (c) has been added 
for consistency with § 172.400 to provide 
options for labeling “small” bulk 
packagings. 

Section 172.516. The introductory text 
of paragraph (c) of § 172.516 is revised 
editorially and paragraph (c)(7) is added 
to require that a placard either be 
affixed to a background of contrasting 
color or have an outer border which 
contrasts with the background color. 

Section 172.519. The format in 
§ 172.519 is changed, essentially as 
proposed in Notice 87-4. for ease of use. 


For consistency with changes under 
Docket HM-166U, paragraph (a)(3) 
requires that the tagboard must have a 
weight of at least ”175 pounds”, and that 
includes waterproofing materials. In 
addition, rather than specifying 17 
different heights for letters as currently 
in the HMR, a minimum height of 41 mm 
(1.6 inches) for hazard class numbers or 
text indicating a hazard is specified. 
Hazard warning text on placards for 
Classes 2. 3. 4. 5. 6 and 8 are optional. 
The hazard class or division number is 
required on a placard representing the 
primary hazard of a materia! and 
prohibited on subsidiary placards to aid 
in identifying the primary hazard of 
materials with multiple hazards. Except 
on the CORROSIVE and 
RADIOACTIVE placards, the placard 
color is permitted to extend to the outer 
edge rather than only to the inner 
border, as an optional means of 
conforming to placard color 
specification in the U.N. 
Recommendations. Exceptions to the 
placard specifications are provided for 
placards conforming to the U.N. 
Recommendations or the Canadian 
Transport of Dangerous Goods 
Recommendations to accommodate any 
minor differences in the placarding 
system. 

Sections 172.522 through 172.558. In 
§ 172.522 through 172.558, the 
specifications for placards are changed 
to reflect the revised placarding 
provisions. In addition, the section 
”172.525” is redesignated as ”5 172.526”. 
and the new entry, “EXPLOSIVES 1.6, 

§ 172.525”, is added in the appropriate 
numerical sequence to Table 2. 
Accordingly, the section cite for the 
RESIDUE placard is changed to 
“§ 172.526”. The placards deleted 
include EXPLOSIVES A (§ 172.522). 
EXPLOSIVES B (§ 172.523). BLASTING 
AGENTS (§ 172.524), CHLORINE 
(§ 172.536) and FLAMMABLE SOLID W 
(§ 172.548). The placards added include 
EXPLOSIVES 1.1,1.2, and 1.3 (§ 172.522), 
EXPLOSIVES 1.4 (§ 172.523). 
EXPLOSIVES 1.5 (§ 172.524), 
EXPLOSIVES 1.6 (§ 172.525), 
SPONTANEOUSLY COMBUSTIBLE 
(§ 172.547), and DANGEROUS WHEN 
WET (§ 172.548). The KEEP AWAY 
FROM FOOD placard which was not in 
Notice 87-4, (11/6/87) is being added at 
§ 172.553 in this final rule and § 172.560 
is added to include a Class 9 placard for 
miscellaneous materials. The OXYGEN 
placard is retained in § 172.530. Hazard 
class numbers (or in the case of Division 
5.1 and 5.2, division numbers) appear on 
all except the DANGEROUS placard in 
numbers proportionately sized to a 
height of 44.45 mm (1% inches) on full- 
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sized placards. For other than the 
CORROSIVE and RADIOACTIVE 
placards, placard colors are depicted as 
running to the outer edges in 
conformance with the U.N. 
Recommendations. The DANGEROUS 
(§ 172.521) and RESIDUE (§ 172.526) 
placards and the square white 
background in § 172.527 remain 
unchanged. 

9. Appendices to Part 172 

Appendix A to part 172 containing 
color tolerance charts and tables remain 
unchanged. Appendix B, containing 
dimensional specifications for placard 
designs, is removed. Appendix C, 
containing recommended dimensions for 
placard holders, remains unchanged. 

D. Part 173: Shippers. Genera! 
Requirements for Shipments and 
Packagings 

Part 173 establishes general shipper 
responsibilities and requirements for all 
packagings and consists of five 
subparts. Under subpart B, shippers are 
responsible for ensuring that the 
packagings they use are suitable for 
shipping hazardous materials in the U.S. 
transportation environment. The subpart 
contains requirements for the 
preparation of hazardous materials for 
transport and sets forth general 
provisions for packages and packagings. 
It includes package reuse requirements 
and contains provisions for the 
qualification, preparation and 
maintenance of rail tank cars, cargo 
tanks and portable tanks. 

Subpart C contains hazard 
classification, packaging and hazard 
communication requirements applicable 
to explosives, based on the U.N. 
Recommendations. The subpart sets 
forth new definitions and criteria for 
determining the classification of 
explosives in six divisions (1.1,1.2,1.3, 
1.4,1.5 and 1.6) of Class 1. 

Subpart D contains definitions, 
classifications, packing group 
assignments and exceptions for 
materials other than explosives or 
radioactive materials, based on the U.N. 
Recommendations. Three divisions (2.1 
flammable gas; 2.2 non-flammable, non- 
poisonous compressed gas and 2.3 
poisonous gas) are established for gases 
in Class 2. The flash point range for the 
regulation of flammable liquids is 
extended to 60 °C (140 °F), but an 
optional domestic exception is provided, 
allowing shippers to reclassify liquids in 
the 38 °C (100 °F) to 60 °C (140 °F) range 
as combustible. A new hazard zone 
system is established for assigning the 
packaging of poisonous gases and 
liquids. New methods and criteria for 
classifying materials into Classes 4 


(flammable solids, spontaneously 
combustible materials and materials 
dangerous when wet) and 5 (oxidizing 
substances and organic peroxides) are 
established, together with appropriate 
packaging assignments. Linked with the 
packaging authorizations in the 
§ 172.101 Table, subpart E sets forth 
generic non-bulk packaging 
requirements for hazardous materials 
other than explosives and radioactive 
materials. Certain materials are 
addressed specifically in subpart E, 
others are generically assigned 
packagings based on the U.N. packing 
group principle that materials of similar 
hazard, chemical and physical 
properties generally are packaged in the 
same manner. Requirements for the 
high-integrity non-bulk containment of 
liquid materials poisonous by inhalation 
are included in this subpart. 

Subpart F contains requirements for 
the bulk packaging of materials other 
than explosives and radioactive 
materials. It establishes a hierarchy of 
generic packaging assignments keyed by 
the bulk packaging authorizations in the 
§ 172.101 Table. In this arrangement, 
materials are matched with groups of 
bulk packagings that provide generally 
equivalent levels of packaging integrity. 
Subpart F also specifically addresses 
the bulk packaging of certain materials. 

1. Subpart A: General 

Section 173.1. The section is adopted 
essentially as proposed in Notice 87.4. In 
§ 173.1, a paragraph is added to indicate 
that, although the provisions in 
subchapter C of the HMR generally are 
based on the U.N. Recommendations 
and are consistent with the regulations 
of ICAO and IMO, they are not identical 
in all respects and compliance with the 
HMR will not guarantee compliance 
with international regulations. 

Section 173.2. Section 173.2 is revised 
to list the various hazard classes, by 
class or division number and name, and 
to provide an index to the hazard class 
definitions which appear throughout 
part 173. The section is adopted 
essentially as proposed in Notice 87-4. 

A commenter stated that the listing of 
“irritating materials” in Division 6.1 of 
the § 173.2 Table may be erroneous 
because Notice 87-4 (May 5 preamble) 
refers to eliminating the “irritating 
materials” class. Consistent with the 
U.N., RSPA has moved this category of 
materials into Division 6.1, to be 
regulated as Division 6.1 Packing Group 
I and II liquids and solids. Thus, the 
entry in the § 173.2 Table for irritating 
materials is removed. In addition, all 
references to “ORM-E” materials are 
removed, as these materials are now 
regulated as Class 9 materials. 


Section 173.2a. Section 173.2a replaces 
former § 172.2 and provides 
requirements for classification of 
hazardous materials with multiple 
hazards. The editorial revisions in this 
section reflect changes made to the 
PRECEDENCE OF HAZARD TABLE in 
the Sixth Edition of the U.N. 
Recommendations and include the 
following: 

(1) A material with multiple hazards 
which is not specifically listed by name 
in the § 172.101 Table is classed 
according to the PRECEDENCE OF 
HAZARD TABLE in this section. 

(2) Because of their unique hazard 
characteristics, the following materials 
are not classed according to the 
PRECEDENCE OF HAZARD TABLE 
because the primary hazard of these 
materials always take precedence— 
Class 1 explosives, all divisions; Class 2 
gases, divisions 2.3, 2.1 and 2.2; Division 

4.1, wetted explosives and self-reactive 
substances; Division 4.2, pyrophoric 
materials; Division 5.2, organic 
peroxides; Division 6.1, Packing Group I, 
inhalation toxicity materials; Division 

6.2, etiologic or infectious substance; 
Class 7, radioactive materials. 

(3) The PRECEDENCE OF HAZARD 
TABLE does not apply to Combustible 
liquids and Class 9 miscellaneous 
materials. 

Section 173.3. Paragraph (a) of this 
section specifies that methods of 
manufacture, packing, and storage of 
hazardous materials, as well as methods 
of manufacture of DOT specification 
and U.N. standard packagings must be 
open to inspection by a representative 
of the Department. Paragraph (b) states 
that, in general, the regulations apply to 
all modes of transportation. Paragraphs 
(a) and (b) are adopted as proposed in 
Notice 87-4. 

Paragraph (c) contains provisions for 
the use of salvage drums to transport 
packages of hazardous materials that 
are damaged or found leaking, and 
hazardous materials that have spilled or 
leaked. A drum used as a salvage drum 
must be a U.N. 1A2,1B2,1N2, or IH2 
drum, and must be marked and labeled. 
Additionally, cushioning and absorption 
material are required to prevent 
excessive movement of damaged 
packages, and to absorb free liquid. 
Notice 87-4 proposed that a salvage 
drum be marked for the performance 
standard commensurate with the 
packing group of the material it is to 
contain. Several commenters to Notice 
87-4 urged RSPA to authorize the use of 
a “non-specification drum” as a salvage 
drum, as long as the drum has equal or 
greater structural integrity than an 
authorized package. They stated that to 
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do so would facilitate emergency 
response operations by not delaying 
containment of released hazardous 
materials because specifically named 
drums are unavailable at incident sites. 
Another commenter recommended that 
paragraph (c) recognize that most 
salvage drums, as shipped, have interior 
packagings and cushioning materials. 

The commenter said that determination 
of the U.N. standard that a salvage drum 
meets should be based on performance 
testing conducted with the drum 
prepared as shipped. A commenter 
suggested that salvage drums be 
required to meet performance standards, 
but that the performance standards be 
those for a drum intended for Packing 
Croup II solids, with the addition of a 
“capability to withstand” a hydrostatic 
pressure test. 

RSPA believes that drums used as 
salvage drums must meet some 
performance standards to ensure that 
they are capable of safely transporting 
damaged packagings or spilled or leaked 
hazardous materials. RSPA believes that 
testing is necessary to ensure the 
performance level. Because salvage 
drums are used in many different ways, 
from transporting damaged drums to 
containing a range of absorbent 
materials and spilled or leaked 
hazardous materials, RSPA believes it 
would be impractical to establish testing 
requirements based on intended service. 
However, because the salvage drum 
often will contain liquids, the drum must 
be tested with liquids. RSPA wants to 
encourage the use of salvage drums to 
minimize the hazards associated with 
damaged or leaked shipments of 
hazardous materials, and recognizes the 
difficulties associated with requiring 
that a salvage drum meet the 
performance standard for the material it 
is to contain. Therefore, in this final rule, 
a salvage drum must be a UN 1A2,1B2, 
IN2. or IH2 drum tested and marked for 
the Packing Group III performance 
standard for a liquid with a specific 
gravity of 1.2, and with a hydrostatic 
pressure test of 35 kPa (5 psig). 

A commenter objected to the 
proposed requirement in paragraph 
(c)(2) that sufficient absorption material 
be provided to “absorb all free liquid.” 
The commenter stated that even if there 
is no free liquid at the time a salvage 
drum is closed, liquids can settle out 
during transportation or “squeeze out” 
of absorption material. The commenter 
suggested that the requirement be only 
that there be no free liquid at the time 
the drum is closed. RSPA accepts the 
commenter’s suggestion, and the 
requirement is as suggested. 


Section 173.3a . In Notice 87-4. RSPA 
proposed that this section contain 
references to hazard communication and 
packaging requirements for materials 
poisonous by inhalation which are 
prescribed in subparts C through F of 
part 172 and subparts D and E of part 
173. RSPA believes this section is 
unnecessary and has removed it. 

Sections 173.4 and 173.5. These 
sections, adopted essentially as 
proposed in Notice 87-4. are revised to 
conform to U.N. terminology (e.g., “Class 
3” instead of “flammable liquid”) and to 
include both U.S. standard and metric 
system measurements. In 5 173.4. 
quantity limits are set at: (1) 30 
milliliters for liquids and 30 grams for 
solids, other than Class 7 or Division 6.1 
materials; (2) 30 milliliters for Division 
6.1 poisonous liquids). Packing Groups II 
and III; and (3) for Packing Group I 
poisons, 1 gram for both liquids or 
solids. Provision has also been made for 
certain Class 9 materials to be 
transported under small quantity 
authorizations. This is to maintain 
consistency with the 1991-92 edition of 
the ICAO technical Instructions and the 
next revision to the U.N. 
Recommendations. 

Sections 173.6 through 173.11. These 
sections are adopted essentially as 
proposed in Notice 87-4. Section 173.6 is 
removed and requirements applicable to 
air shipments are consolidated in 
§ 173.27. Sections 173.7 and 173.10 are 
revised editorially. A provision for use 
of an EPA-required placard instead of a 
FUMIGANT placard is added to 
paragraph (b) of § 173.9. No changes 
have been made to § 173.11. 

Section 173.12. This section is revised 
to consolidate provisions applicable to 
the packaging of hazardous wastes. The 
section is adopted essentially as 
proposed under Notice 87-4. Under the 
“lab pack” exception in paragraph (b) in 
this final rule, U.N. standard packagings 
are required as outer packagings. A 
commenter urged RSPA to revise 
paragraph (b) to include the UN 4G 
fiberboard box. RSPA does not agree, 
and will not authorize a UN 4G 
fiberboard box to be an outer packaging 
under the “lab pack” provisions. 
Paragraph (b) is also revised to allow 
use of common motor carriers to 
accommodate numerous small 
shipments of lab waste. Several 
commenters recommended inclusion of 
Division 6.1, Packing Group I. materials 
in the lab pack exception, prohibiting 
only materials poisonous by inhalation. 
RSPA disagrees. The exception does not 
apply to Division 6.1, Packing Group I, 
materials. Provisions formerly in § 171.3 
applying to use for open head drums and 


in § 173.28 applying to reuse of 
packagings for waste material are 
relocated to § 173.12 and the section is 
revised editorially. 

2. Subpart B: Preparation of Hazardous 
Materials for Transportation 

Section 173.21. Section 173.21 is 
rewritten to improve clarity and is 
adopted essentially as proposed in 
Notice 87-4. The categories of materials 
which are forbidden are expanded to 
include electrical devices which are 
likely to create sparks or generate a 
dangerous quantity of heat, unless the 
devices are packaged in a manner which 
precludes such an occurrence. Also 
forbidden is the packaging of any 
incompatible material (hazardous or 
non-hazardous) in the same packaging, 
freight container, or overpack if the 
mixing of these materials would be 
likely to cause a dangerous evolution of 
heat, flammable or poisonous gases or 
vapors, or to produce corrosive 
materials. This is similar to a provision 
previously in § 173.21(a) which 
addressed the mixing of two hazardous 
materials. 

In response to comments on Docket 
HM-181D, § 173.21(f) is revised to 
authorize use of self-accelerating 
decomposition temperature (SADT) of 
50 °C (122 T) as the criterion for 
determining if a material should be 
subject to the provisions of § 173.21. 

This revised criterion is applicable to all 
thermally unstable materials, such as 
certain organic peroxides and self¬ 
reactive materials. In addition, the 
limitation of using only the U.S. version 
of SADT test method has been removed 
and shippers are authorized to use any 
of the SADT test methods prescribed in 
Part II of the U.N. Recommendations on 
the Transport of Dangerous Goods. Test 
and Criteria. Second Edition (1990). 
Therefore, the 173.223 Table on Method 
of Determining Control and Emergency 
Temperature is moved to § 173.21 and 
§ 173.223 is removed and reserved. 

Section 173.22. No changes to this 
section were proposed in Notice 87-4. 
For clarity, however, RSPA is adding a 
new paragraph (a)(4) to this section 
which requires persons preparing a 
package for shipment to bring that 
package into full compliance with part 
178, based on the manufacturer’s or 
subsequent distributor’s notification. 

Section 171.23. The provision for 
continued use of packagings marked 
“ICC” is relocated from 5 171.14 to 
§ 173.23(a). Obsolete provisions in 
§ 173.23(a) concerning DOT-34 drums 
are removed. 

Sections 173.24, 173.24a, and 173.24b. 
The standard requirements for all 
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packages which appear in § 173.24, as 
proposed in Notice 87-4, are revised and 
expanded into three sections in this Final 
rule. Section 173.24 addresses general 
requirements applicable to all packages. 
Section 173.24a addresses general 
requirements unique to non-bulk 
packages and § 173.24b addresses 
requirements unique to bulk packages. 
General marking requirements for 
specification packages are relocated 
from § 173.24 to § 178.3. Some general 
requirements applying to the 
construction and composition of 
packagings are removed; others are 
relocated to the individual specifications 
in part 178. 

Section 173.24. A statement of 
applicability appears in paragraph (a) to 
clarify that the section applies to all 
packagings used for hazardous 
materials: Specification and non¬ 
specification, bulk and non-bulk, and 
new and reused packagings. Paragraph 
(b) contains requirements for the 
preparation of packages so that under 
conditions normally incident to 
transportation, there will be no 
identifiable (without use of instruments) 
release of materials to the environment 
or reduction of package effectiveness. 
Paragraph (c) defines “authorized 
packaging”. Paragraph (d) requires DOT 
specification and U.N. standard 
packagings to conform to the applicable 
Part 178 specifications and be capable of 
meeting the performance tests specified 
in subpart M of part 178. Paragraph (e) 
contains requirements for compatibility 
of packagings with their lading. 
Paragraphs (f) and (g) contain 
requirements for proper package closure 
and package venting, respectively. 
Outage and filling limit requirements are 
addressed in paragraph (h). 
Requirements for packages intended for 
air transportation are contained in 
paragraph (i). Paragraphs (c), (d), (f), (g), 
and (i) are adopted essentially as 
proposed in Notice 87-4. 

RSPA's proposal in paragraph (b)(1) 
that there be no release of a hazardous 
material under conditions normally 
incident to transportation prompted 
substantial opposition from industry 
commenters. Many commenters urged 
RSPA to retain language in § 173.24(a)(1) 
that there be no “significant" release. 
Commenters offered no suggestion of 
how to define “significant" or how the 
term should be specifically applied. 

Deletion of the term “significant" in 
Docket HM-181 may produce some 
simplification of the enforcement 
process, a commenter stated, “but it also 
establishes a highly unfair and 
inequitable standard, reducing 
compliance to a matter of fortuitous 


circumstance." Other commenters also 
contended that the "no release" 
provision would be difficult to comply 
with. They said enforcement officers 
would have a “legal license" to detain 
any shipment having a minor leak. 
Commenters said an infinitesimal 
release “would constitute evidence of 
non-compliance." 

RSPA believes that a packaging 
should permit no release under 
conditions normally incident to 
transportation. Although RSPA 
acknowledges the commenters' concerns 
that the phrase “no release" may result 
in enforcement actions, RSPA believes 
that “significant" is unquantifiable and 
thus is modifying § 173.24(b)(1) in the 
final rule. Section 173.24(b)(1) is 
reworded to read: “There will be no 
identifiable (without use of instruments) 
release of the hazardous material to the 
environment." 

“Puffs" and “spurts" from drum, 
jerrican or bag closures that re-close 
with no further leaks during package 
drop testing are permitted “recognized" 
releases in the final rule and are not to 
be considered failure of a package to 
comply with § 173.24(b)(1). 

Requirements proposed in paragraph 
(e) regarding compatibility of plastic 
packagings with intended lading drew 
substantial comment. Although RSPA 
stated in paragraph (e)(1) that it is the 
shipper’s responsibility to ensure that 
packagings are compatible with their 
lading, provisions were proposed in 
§ 178.608 requiring packaging 
manufacturers to test plastic packagings 
for compatibility. Most commenters 
opposed RSPA’s proposal to make 
compatibility testing a manufacturer’s 
requirement in subpart M of part 178. A 
commenter recommended that the 
responsibility for determining chemical 
compatibility assurance be shifted from 
packaging manufacturers to shippers. 
The commenter also recommended that 
shippers be permitted to make a 
determination of chemical compatibility 
based on successful shipping 
experience, previous data and the 
properties of shipped materials. 

Commenters especially objected to 
proposed requirements in §§ 178.602(g) 
and 178.608(b) that the samples used for 
compatibility testing should then be 
used for the required drop, stacking, 
hydrostatic pressure and leakproofness 
tests. Section 9.7.2.5 of the U.N. 
Recommendations also links 
compatibility testing with the required 
performance tests. Commenters stated 
that this requirement would be 
prohibitively expensive and 
burdensome. They pointed out that the 
test procedure in appendix B to part 173 


was meant to be a stand-alone test not 
related to other performance testing. 
Many manufacturers also stated that 
they are-not equipped to perform the 
compatibility test, lacking appropriate 
facilities to store, at elevated 
temperatures, containers filled with 
hazardous materials. 

RSPA agrees with commenters who 
contended that the requirement for 
compatibility testing of plastic 
packagings more appropriately rests 
with shippers of hazardous materials. 
Shippers are more knowledgeable about 
the products they ship, are more 
prepared to respond to hazardous 
materials incidents involving their 
products, and are more likely to 
maintain facilities to perform 
compatibility testing, which involves 
long-term elevated temperature storage 
of plastic packagings and intended 
ladings. RSPA acknowledges that there 
is substantial data shippers can use to 
make compatibility determinations. 
However, RSPA believes that specific 
testing is necessary in certain instances 
to ensure compatibility, such as for 
extremely hazardous materials. In this 
final rule, proposals in §§ 178.602 and 
178.606 for compatibility testing by the 
packaging manufacturer are withdrawn. 
The compatibility standard in § 173.24(e) 
is adopted essentially as proposed 
except that a provision has been added 
to § 173.24(e)(3) to require that the 
compatibility test be performed for 
packagings and receptacles intended for 
Packing Group I. Packagings for Packing 
Group II or III materials must be capable 
of withstanding the compatibility test. 
However, actual testing is not required 
if shippers have relevant shipping 
experience or existing test data. The 
compatibility test is a stand-alone test, 
not followed by performance tests. 

Some commenters noted that the test 
procedures for determining chemical 
compatibility and rate of permeation 
may not be appropriate for materials, 
such as certain organic peroxides, which 
are thermally unstable. For such 
materials, even the lowest temperature 
test specified, 18 °C (64 °F). is not 
appropriate for storage for any period o* 
time. These commenters recommended 
that compatibility testing be authorized 
at the “recommended storage 
temperature" for thermally unstable 
materials. This recommendation is not 
adopted in this final rule. The 
procedures for testing chemical 
compatibility and rate of permeation, as 
proposed in Notice 87-^1 and adopted in 
this final rule, contain a provision for 
the use of alternative procedures if they 
yield a level of safety equivalent to the 
specified procedure and are approved 
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by the Associate Administrator for 
I iazardous Materials Safety. 

RSPA received a late comment 
Notice 87-4. suggesting an Hie* 
method of testing for chemical 
compatibility and rate of permeation for 
polyethylene packagings. The 
alternative procedure includes a series 
of storage tests with reference liquids 
followed by the full performance testing 
specified in §§ 178.603 to 178.606. 
Laboratory testing on the polyethylene, 
comparing the chemical resistance of the 
plastic to the standard liquids and the 
liquid to be packaged, is then used to 
assess compatibility. RSPA believes that 
this proposal may have merit. However. 
RSPA has not had adequate time to fully 
evaluate the proposed procedure, and 
because the procedure was not 
proposed in Notice 87-4, other interested 
parties have not had the opportunity to 
comment on it. Therefore, the suggested 
alternative procedure is not included in 
this final rule. RSPA believes that some 
revisions to the requirements for 
determination of chemical compatibility 
and rate of permeation may be 
necessary, and will address the issue in 
a future rulemaking. As adopted in this 
final rule, paragraph (e)(3)(iii) authorizes 
alternative procedures if they are 
approved by the Associate 
Administrator for Hazardous Materials 
Safety. 

A new paragraph (e)(5) is added to 
ensure adequate packaging integrity for 
a solid material which may become a 
liquid due to temperatures encountered 
during transportation. 

Several commenters questioned 
paragraph (h)(1) that addresses the 
proposed reference temperature of 55 °C 
(131 *F) below which packagings must 
not be completely filled. This 
requirement applies to the expansion of 
liquid hazardous materials caused by 
temperatures likely to be encountered in 
transportation. Noting that existing 
§ 173.116(b) applies a 130 °F reference 
temperature only to non-bulk 
packagings. commenters suggested that 
RSPA should only reference 55 °C for 
non-bulk packaging and multi-unit-tank- 
car-tanks. RSPA accepts that suggestion. 
Thus, in this final rule, the last sentence 
in proposed § 173.24(h)(1), indicating 
that liquids may not completely fill a 
receptacle at 55 °C (131 °F), is moved to 
§ 173.24a(d). However, references to 
§§ 173.24a and 173.24b, which contain 
specific outage and filling limit 
requirements for non-bulk and bulk 
packagings, have been added to 
§ 173.24(h)(1). 

Section 173.24a. Non-bulk package 
design requirements addressing closure, 
thickness of construction material, 
securing and cushioning and capability 


of package design types to withstand the 
vibration test specified in § 178.608 are 
contained in paragraph (a). Filling limit 
requirements for non-bulk packages 
carrying liquids are established in 
paragraph (b). Provisions for 
transporting mixed hazardous materials 
in combination packagings are 
contained in paragraph (c). 

RSPA’s requirement in paragraph 
(a)(1), proposed in Notice 87-4, that 
drum closure devices be designed to 
assure that they cannot be incorrectly or 
incompletely closed, and to allow 
accessible checking, w r as opposed by 
numerous commenters. They stated that 
such a requirement is not necessary, and 
that is it not always possible to perform 
a check when a tamper-resistant seal is 
applied. Several commenters added that 
checking for proper closure is 
impossible after application of the 
tamper-proof cap seals now being 
required under DOT special approvals 
for shipments of materials poisonous by 
inhalation. 

RSPA agrees with commenters that 
checking for proper closure may not be 
possible if tamper-proof seals are 
applied over closure devices. Therefore, 
in this final rule, RSPA is withdrawing 
the proposal in (a)(1) which stated, “A 
closure device must be so designed that 
it is unlikely that it can be incorrectly or 
incompletely closed, and must be such 
that it may be checked easily * * *" 
RSPA believes that 5 173.24(f)(1) 
sufficiently addresses proper closure 
design, stating that closures are "to be 
so designed that they are * * * secure 
and leakproof." 

Responding to several commenters 
who questioned the distinction between 
"inner receptacle" and "inner 
packaging" in Notice 87-4, RSPA is 
changing an incorrect reference to 
"inner receptacles" in paragraph (a)(1) 
to "inner packagings." 

Comments on paragraph (a)(5) were 
divided over RSPA’s proposal in Notice 
87-4 to require that packages be capable 
of withstanding a one-hour base-level 
repetitive shock vibration test. Many 
commenters said the "capability to 
withstand" a vibration test is one area 
where it is worthwhile to deviate from 
U.N. Recommendations. One commenter 
said the base-level test should be 
referenced in both parts 173 and 178, 
and the test should be an initial design 
qualification for the manufacturer of 
package types and a shipper’s package 
evaluation function. 

Other commenters asserted that the 
vibration test ought to be mandated in 
part 178 solely as a design qualification 
test. One commenter stated that the 
addition of a vibration standard is a 
significant concept. Other commenters 


said a U.N. agreement should be 
reached on a vibration test before the 
U.S. requires the procedu^- A 
commenter recommence** . until 
such an agreement is reached. RSPA 
should revise paragraph (a)(5) to require 
that the ability of packagings to 
withstand vibration testing be 
determined by "practical or successful 
shipping experience, or by passing an 
appendix C or a more stringent test." 

Many commenters claimed that the 
procedure proposed in appendix C of 
part 173 may not adequately represent 
actual vibration conditions likely to be 
encountered in transportation. One 
commenter said the appendix C test is 
somewhat vague. Another commenter 
stated that the appendix C test fails to 
address potential damages that can 
occur in stacked packages from stacked 
resonant vibration experienced from 
over-the-road vibration. Many 
commenters, supporting vibration 
testing for manufacturers serving a fluid 
shipper market, urged RSPA to go 
further and consider vibration tests of 
greater amplitude, duration and variable 
frequencies, such as the ASTM Standard 
D 999-75 test. 

Commenters to the 1982 ANPRM 
emphasized that U.N. test standards for 
non-bulk packages fall short of 
adequately simulating U.S. 
transportation environments. They said 
tests that simulate various conditions 
likely to be encountered, such as 
vibration, puncture and abrasion, are 
missing from U.N. Recommendations. 

For years, part 178 has required 
manufacturers to vibration test such 
plastic packagings as the DOT 
Specification 34, 2U, 2T, 2TL, 2S and 
2SL. In Notice 87-4. RSPA proposed to 
extend vibration testing to all 
packagings to enhance the safety of 
hazardous materials shipments in a 
typical U.S. transportation environment 
of up to 50 hours per shipment. 

Although the U.N. does not 
recommend a vibration test. RSPA 
believes a cost-effective, easily 
duplicated test is needed to screen out 
package designs likely to fail when 
subjected to continuous over-the-road 
vibration. RSPA rejects claims that the 
test specified in proposed appendix C is 
inadequate to account for what happens 
to packages subjected to vibration for 
up to 50 hours. Transportation 
environments produce random natural 
frequencies beyond the capability of any 
easily reproduced test. Poorly designed 
packages will not survive repetitive 
shocks, and RSPA believes that a one- 
hour test will sufficiently indicate a poor 
design. 
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The vibration test proposed in Notice 
87—4 is not meant to be sophisticated or 
rigorous or to cover every anticipated 
transportation condition. It is intended 
to point out gross packaging 
deficiencies. However, RSPA 
acknowledges the concern of many 
cornmenters who claim the need for 
more sophisticated testing when 
designing packages for unique 
distribution conditions. Other vibration 
test methods are authorized provided 
they offer at least an equivalent level of 
testing and are approved by the 
Associate Administrator for Hazardous 
Materials Safety. RSPA agrees with 
cornmenters who believe that 
manufacturers ore responsible for 
assuring that the packagings they 
produce can withstand the base-level 
test described in appendix C. RSPA also 
believes shippers have a similar 
responsibility. Thus, in this final rule, 

§ 178.608 contains requirements that 
packagings produced by a manufacturer 
be capable of withstanding a vibration 
test. This requirement also is contained 
in 5 173.24a(a)(5). 

One commenter recommended that 
RSPA add a new sentence to paragraph 
(b) of § 173.24, comparable to Section 
9.3.1 of the U.N. Recommendations, that 
"no harmful quantity of a dangerous 
substance should adhere to the outside 
of packagings.” RSPA believes the U.N. 
language would be inapplicable to the 
transport of such materials as asphalt in 
cargo tanks and tank cars and therefore 
is adding a provision (4) to paragraph 
(b) of § 173.24a for non-bulk packagings 
and packages, stating: "No hazardous 
material may remain on the outside of a 
package after filling." 

Section 173.24b. As proposed in 
Notice 87-4, this section contained 
general requirements applicable to the 
transportation of hazardous materials in 
all bulk packagings. Cornmenters 
pointed out that the requirements for 
pressure relief devices in paragraph (a) 
should not be applied to all buLk 
packagings and if applied to all bulk 
packagings would result in maior 
retrofitting costs with no additional 
safety benefit. The cornmenters 
suggested that pressure relief devices be 
addressed in §§ 173.31 through 173.33 
which contain specific requirements for 
the qualification, maintenance, and use 
of bulk packagings. RSPA agrees and 
has placed pressure relied* device 
requirement in §§ 173.31 through 173.33 
as appropriate. 

Paragraph (a) contains outage and 
filling limits for all bulk packagings. 
Cornmenters to Notice 87-4 opposed the 
proposal to limit allowable outage in 
bulk packagings. staling that the 


minimum outage requirement should be 
2%, as is presently required for some 
materials. In this final rule, RSPA is 
establishing a standardized minimum 1% 
outage for all bulk packagings. Shippers 
may offer hazardous materials ladings 
at outages exceeding 1%, but at no less 
than 1% outage. In Docket HN4-181C, 
RSPA and FRA discussed in detail their 
rationale for the filling limits for tank 
car tanks mandated in this final rule. 

Several cornmenters suggested that 
RSPA delete the requirement in 
proposed paragraphs (b)(1) and (b)(2) 
which stated "Tanks must not be liquid 
full at 131 ®F (55 *C)." They claimed that 
this requirement was "arbitrary and not 
based on experience." adding that this 
requirement was inappropriate for large 
bulk equipment where the temperature 
of the lading will not reach 55 °C (131 °F) 
because the lading and tank act as a 
heat sink. RSPA agrees that is not 
necessary to specify that tanks must not 
be liquid full at 55 °C (131 V F) because 
we are specifying a minimum outage 
requirement; therefore the requirement 
has been deleted. Paragraph (b)(3), 
addressing the minimum outage 
requirements for liquids which are toxic 
by inhalation, is adopted as proposed in 
Notice 87-4. 

Paragraph (c), as proposed in Notice 
87-4, is redesignated paragraph (b) in 
this final rule. Several cornmenters 
pointed out that the formulas contained 
in this paragraph were incorrect. The 
cornmenters stated that the equivalence 
formulas incorrectly used stainless steel 
as the base reference material, and that 
the constants contained in the formulas 
were based on mild steel. RSPA agrees 
with the cornmenters and has revised 
the formulas to use stainless steel with a 
minimum tensile strength of 51.7 deka 
newtons per square millimeter (75.000 
psi) and an elongation of 40% as the 
reference material. RSPA does not agree 
with other cornmenters who stated that 
it was not necessary to increase the 
minimum thickness of bulk packagings 
used to transport materials toxic by 
inhalation. These cornmenters stated 
that existing bulk packagings have been 
used to safely transport these materials 
for many years. While that may be true, 
RSPA ha9 increased the overall integrity 
of all packagings used to transport 
materials toxic by inhalation to 
adequately address the hazards 
possessed by these materials. 

Paragraph (d). as proposed in Notice 
87-4 addressing heating coils on tank 
car tanks used to transport certain 
inhalation hazard materials, has been 
moved to § 173.31 because this is not a 
general requirement for all bulk 
packagings. 


Two new paragraphs have been 
added to this section. Paragraph (c) 
restricts the use of air pressure to load 
or unload bulk packagings. This 
requirement was proposed in §§ 173.31 
through 173.33 of Notice 87-4. Based on 
a comment review of these sections, 
paragraph (c) has been revised to 
prohibit the use of air pressure in excess 
of ambient atmospheric pressure. The 
bottom unloading of most flammable 
materials will continue to be authorized. 
Paragraph (d) contains the requirement 
proposed in §§ 173.31 through 173.33 of 
Notice 87-4 that the lading temperature 
be within the tank design temperature 
range and the weight of the lading, due 
to its density, not exceed the maximum 
weight of lading marked on the 
specification plate. 

Section 173.25. In § 173.25, the section 
is adopted essentially as proposed in 
Notice 87-4. The provisions for 
overpacks are revised to require the use 
of orientation arrows in place of the 
"This side up" or ‘This end up" marking 
consistent with § 172.312. Also, the 
overpacking of Packing Group I 
corrosives and oxidizers with other 
materials is prohibited. 

Section 173.26. Section 173.26 
addresses quantity limitations on 
packagings. The section is adopted os 
proposed in Notice 87-4. F.xisting 
provisions for metric conversions are 
eliminated, as measurements are shown 
in SI units. 

Section 173.27. Section 173.27 contains 
standard packaging requirements for 
transportation by aircraft. The section is 
adopted essentially as proposed in 
Notice 87-4. Paragraph (a) is revised to 
require that packagings for Packing 
Group III materials in Classes 4. 5, and ti 
must conform to Packing Group II 
performance requirements for 
transportation by aircraft. Pressure 
requirements and requirements for use 
of absorbent materials for packagings 
used for liquids, based on the ICAO 
Technical Instructions, are added in 
paragraphs (c) and (e) respectively. One 
commenter suggested that all packaging 
requirements for transportation by 
aircraft be eliminated and use of Die 
ICAO Technical Instructions should be 
mandatory. RSPA disagrees with the 
commenter and believes that provisions 
for transport in all modes should appear 
in the HMR without the need to refer to 
other sets of regulations. For 
combination packagings, quantity 
limitations for inner packagings appear 
in paragraph (f) in two tables, one for 
passenger aircraft and the other for 
cargo aircraft only, primarily based on 
the ICAO Technical Instructions and on 
the maximum quantity per package 
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authorized in the § 172.101 Table. As 
suggested by a commenter, paragraph 
(d) is revised to include an additional 
sentence: “Each screw-type closure on 
any packaging must be secured to 
prevent closure from loosening due to 
vibration or substantial change in 
temperature." Paragraph (g) contains 
provisions for transporting cylinders by 
aircraft, and paragraph (h) prohibits the 
transport of a tank car or cargo tank 
containing hazardous material aboard 
aircraft 

Section 173.28. Section 173.28 contains 
requirements for the reuse, 
reconditioning, and remanufacture of 
packagings. Because of changes to this 
section based on comments to Notice 
87-4, the section has been reorganized. 
Paragraph (a) contains general 
requirements for the reuse of all 
packagings. and specifies that a 
packaging may not be reused unless it 
conforms in all respects with the 
requirements of the subchapter and it is 
free from incompatible residue or 
damage that reduces its structural 
integrity. Paragraph (b) contains 
requirements for the reuse of non-bulk 
packagings, including the general 
condition of the packaging, a 
leakproofness test for all packagings 
intended to be reused for liquids, and 
minimum thickness standards for reuse 
of metal and plastic drums and 
jerricans. Packagings made of paper, 
plastic film, or textile are prohibited 
from reuse. Paragraph (c) contains 
definitions of “reconditioning" of metal 
drums and other non-bulk packagings. 
Reconditioning is required if a 
packaging shows evidence of a 
reduction in integrity. Paragraph (d) 
defines "remanufacture" and states the 
requirements for the remanufacture of 
packagings, and is adopted as proposed 
in paragraph (c) in Notice 87-4. 

Notice 87-4 did not specifically state 
that packagings must be reconditioned 
prior to reuse. A commenter noted that 
language regarding removal of residues 
and restoration of drum contour was not 
included in Notice 87-4. The commenter 
objected to this omission, indicating that 
these provisions are necessary to ensure 
that packagings are suitable for reuse. 
Some commenters recommended more 
specific procedures for requalifying, or 
reconditioning, used packagings for 
reuse. 

RSPA believes that if a packaging 
shows evidence of a reduction in 
integrity from any cause, actions must 
be taken to restore the packaging to a 
.undition such that it conforms in ail 
respects to the requirements of the 
subchapter. For metal drums, this means 
using traditional reconditioning 


procedures such as cleaning and 
restoring to original shape and contour. 
However, RSPA believes that some 
packagings that show a reduction in 
integrity can be restored to a suitable 
condition by other means. For example, 
the inner cushioning material and 
partitions of a combination packaging 
can be replaced, and the outer 
fiberboard box can be reused if it has 
not been damaged. Some packagings 
cannot be restored, even if 
reconditioned. Therefore, in this final 
rule, paragraph (b)(1) specifies that a 
non-bulk packaging which shows 
evidence of a reduction in integrity must 
be reconditioned so that it conforms in 
all respects with the subchapter prior to 
reuse. Reconditioning is defined for 
metal drums with traditional 
reconditioning procedures. For other 
non-bulk packagings. reconditioning 
includes repairing a packaging or 
replacing non-integral packaging 
components such that the packaging 
conforms in all respects with prescribed 
requirements of the subchapter. A 
packaging which show's significant 
defects may not be reused. 

Many commenters objected to the 
proposal in Notice 87-4 that all 
packagings be leakproofness tested 
before being reused for liquid hazardous 
materials. These commenters said the 
test is inconsistent with the U.N. 
Recommendations’ 20 kPa (2.9 psig) 
leakproofness test requirements for 
Packing Groups II and III, which were 
proposed in part 178 for original 
manufacture of drums. Another 
commenter supported the proposed 
leakproofness test prior to reuse, but 
noted that Notice 87-4 did not require 
removal of all residues of prior contents 
before conducting the leakproofness 
test. The commenter contended that 
these residues can block holes in the 
packaging through which materials will 
leak once the packaging is refilled and 
vibrated in transportation. 

Because of comments to the ANPRM 
from the reconditioning industry, RSPA 
proposed a 48 kPa (7 psig) leakage test 
to ensure that the test accounts for any 
residue which may mask leaks in a 
packaging. RSPA has found no evidence 
that drum performance is enhanced by 
removal of residues before a test if reuse 
involves the same material. 

A commenter stated that packages 
now authorized for reuse should be 
excepted from the proposed 
leakproofness test before each reuse, 
citing an economic burden that is not 
justified by a corresponding safety 
benefit. It must be noted that leak 
testing was previously required prior to 
reuse of DOT Specification 17-series 


drums. Some DOT specification 
packagings were authorized for reuse 
without reconditioning, but these 
packagings had stringent minimum 
construction standards which ensured 
their adequacy for continued reuse. 
Because construction specifications are 
not established in this final rule, a 
leakproofness test is necessary to 
reassess the integrity of packagings. A 
leakproofness test is consistent with the 
U.N. Recommendations, which specify 
such a test prior to reuse for all 
packagings intended to contain liquids. 
RSPA believes a leakproofness test also 
is necessary before reuse or after 
reconditioning of plastic drums and 
jerricans to detect cracking, pitting, and 
gouges that might otherwise go 
undetected. The 48 kPa (7 psig) 
leakproofness test requirement is 
adopted in this final rule for plastic and 
metal drums and jerricans. 

Many commenters urged RSPA to 
eliminate the reuse prohibitions which 
appeared in paragraph (a)(3) of Notice 
87-4. These commenters objected most 
strongly to the prohibition against the 
reuse of packagings made of fiberboard. 
A number of commenters indicated that 
fiberboard packagings, particularly fiber 
drums, have been successfully reused 
for many years, and that to prohibit 
their reuse now would be inconsistent 
with commonly accepted industry 
practices. Furthermore, commenters 
asserted that the prohibitions against 
reuse would increase w r aste and 
disposal problems as well as increase 
packaging costs. 

Notice 87—4 proposed to prohibit reuse 
of paper, plastic film, textile, and 
fiberboard packagings. These 
packagings generally cannot be properly 
restored by reconditioning. Plastic film 
containers are especially vulnerable to 
abrasions and punctures that would 
render them unreusable. Although RSPA 
is not certain of the possible effects of 
environmental moisture on the strength 
and transport safety of fiberboard 
containers, particularly fiberboard 
boxes, RSPA acknowledges that certain 
fiberboard packagings are designed and 
manufactured for reuse, and can 
successfully be reused. Therefore, in this 
final rule, fiberboard packagings are 
authorized for reuse, provided the 
conditions of § 173.28 (a) and (b) are 
met. RSPA emphasizes the need to 
reassess the integrity of fiberboard 
packaging prior to each reuse. A 
packaging may not be reused unless it 
can be restored to a condition such that 
it complies in all respects with the 
subchapter. Packagings made from 
paper, plastic film, or textile are not 
authorized for reuse. 
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Several commenters suggested that 
the use of a minimum thickness as a 
prerequisite for reuse, as proposed in 
paragraph (a)(4) of Notice 87-4, is 
appropriate only if the same minimum 
thickness requirement is applied to new 
construction. These commenters said 
that minimum thickness standards ought 
to be incorporated into Part 178 
standards for new steel and plastic 
packagings. RSPA does not agree that a 
minimum thickness standard must be 
applied to new construction standards if 
there is a minimum thickness standard 
for reuse. A packaging may be capable 
of withstanding the prescribed 
performance tests, and be adequate to 
contain a hazardous material for a 
single journey. However, for repeated 
use, a minimum thickness standard must 
be established to ensure that the 
packaging can withstand the rigors of 
the transportation environment. RSPA 
believes that Chapter 9 of the U.N. 
Recommendations does not contain 
adequate provisions to ensure puncture 
and abrasion resistance over repeated 
use of a packaging; therefore, a 
minimum thickness requirement for 
reuse is included in § 173.28(b)(4). 
References to § 173.28(b)(4) and 
178.503(a)(10) have been added to the 
standards for metal and plastic drums 
and jerricans (§§ 178.504.178.505, 
178.506,178.509,178.511) to advise 
manufacturers of these packagings that 
there is a minimum tbiclcness 
requirement for reuse. 

Other objections to the proposed 
minimum thickness standard for reuse 
were based on a concern that U.N.- 
certified packagings are not currently 
marked to indicate the thickness of the 
material of construction. Although 
Notice 87-4 contained a proposal at 
§ 178.503(a)(9), that metal or plastic 
drams or jerricans intended for reuse be 
marked with the wall thickness in 
millimeters, no such requirement 
appears in the U.N. Recommendations. 
Commenters stated that a large number 
of U.N.-certified packagings entering this 
country will not be authorized for reuse 
because of a restrictive U.S. minimum 
thickness standard which is not applied 
at the time of manufacture. These 
commenters contended that if the 
proposals under Notice 87-4 were 
adopted, thousands of foreign drums 
entering the U.S. marked U.N.-only 
would have to be scrapped for lack of 
minimum thickness and capacity 
markings. Commenters suggested that a 
thickness marking be required on all 
drums and jerricans to give container 
users the ability to discern the 
container’s reuse potential for 
transportation in the U.S. 


RSPA does not agree that the only 
way to determine foreign drum 
reusability in the United States is with a 
thickness marking applied at the time of 
manufacture. RSPA believes that 
reconditioners can measure foreign 
drum thicknesses to determine 
compliance with § 173.28(b)(4), and if a 
drum is reusable, apply their own 
thickness marks. Some commenters 
contended there is no way to measure 
the thickness of a packaging, such as a 
closed head LAI, without destroying the 
drum. RSPA believes that the thickness 
of a metal or plastic drum or jerrican 
can be determined without an actual 
external marking. Ultrasonic thickness 
testing, for example, can be used as a 
non-destructive method of thickness 
determination. 

There is no recommendation to mark 
minimum thickness in Chapter 9 of the 
U.N. Recommendations, nor is there 
such a requirement in European or other 
foreign certification processes, where 
reconditioning is usually determined in 
third party laboratories by drum type 
and use. RSPA believes that to require 
oil foreign manufacturers and shippers 
to apply an additional marking that 
addresses a purely domestic concern 
would comprise a barrier to trade. 
However, § 178.503{a)(10) is adopted 
into the final rule to require the marking 
of thickness on drums intended for 
reuse, as proposed in Notice 8 7-4. RSPA 
encourages the U.S. industry, in its 
relationships with foreign suppliers, to 
voluntarily have thickness marks 
applied in addition to U.N.-required 
marks. 

One commenter said that proposed 
paragraph (a)(4) was unclear as to 
whether the marked thickness for 
packagings intended for reuse is the 
required minimum thickness for reuse, 
or the actual thickness of the drum at 
the time of manufacture. The thickness 
marked on the packaging is the actual 
thickness of the packaging at the time of 
manufacture or reuse. Certain areas of a 
packaging tend to be thinner than other 
areas of the packaging. Prior to reuse of 
a drum or jerrican, known thin areas 
should be checked to ensure the 
minimum thickness requirements are 
met. 

A number of commenters suggested 
that minimum thickness requirements be 
established for reuse, but that these 
minimums recognize current steel drum 
construction practices in both the U.S. 
and in the European transportation 
system. Specifically, commenters 
suggested that drums equivalent to the 
20/18 gauge drums currently used in the 
U.S. be authorized for reuse. Similarly, 
some commenters recommended that a 


thickness tolerance be permitted. These 
commenters stated that such a tolerance 
is necessary because some steel 
specifications permit slight variations in 
the thickness of the steel supplied to the 
customer. For example, the German DIN 
steel specifications allow, for a 0.50 mm 
sheet, steel thicknesses from 0.44 mm to 
0.56 mm. RSPA believes that a minimum 
thickness, rather than a permissible 
range of thicknesses, is desirable. 
Moreover, RSPA believes that the 
steelmaking industry today can produce 
steel to very close tolerances. However, 
RSPA agrees that certain 55-gallon steel 
drums of a thickness less than that 
proposed in Notice 87-4 have been 
shown to be adequate for reuse. 
Specifically, steel drums currently used 
in the U.S. with 18 gauge body and 20 
gauge heads have proven to be adequate 
for transportation and reuse within llie 
U.S. Also, drums constructed of 0.96 mm 
steel (all 19 gauge) have been 
manufactured and successfully used 
under DOT exemption for many years. 
For these reasons, the table in 
§ 173.28(b)(4) permits reuse of steel 
drums of 220 liter capacity with a 
minimum thickness of 0.96 mm (0.0378 
inches). A note to the table permits 
reuse of a steel drum of 220 liter 
capacity with body constructed of 0.82 
mm steel (0.0324 inch) and heads 
constructed of 1.09 mm steel (0.0428 
inch) as an alternative. 

Commenters from the plastic drum 
industry characterized RSPA’s attempt 
to establish minimum thicknesses for 
plastic drums for reuse as inappropriate. 
Commenters contended that these 
drums do not abrade easily and are not 
subjected to “physically punishing" 
reconditioning treatments like shot 
blasting. One commenter stated that 
plastic drums are still evolving in terms 
of both design and materials. The 
commenter stressed that the regulations 
should be flexible enough to permit 
alternative designs and materials which 
may produce drums with a thinner wall, 
but which still meet the performance 
requirements. As an alternative, the 
commenter recommended that a five- 
year limit be placed on the in-use 
lifetime of plastic drums and jerricans, 
in accordance with paragraph 9.6.7.2 of 
the UJSI. Recommendations, to assure 
that plastic drums cannot be improperly 
reused. They stated that a five-year 
mandatory retirement should be viewed 
as an outside limit on usefulness, not a 
guaranteed minimum. 

RSPA does not believe that a five year 
limit on the in-use lifetime of plastic 
drums and jerricans is adequate to 
ensure that they are not improperly 
reused. RSPA believes that a five-year 
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life may be too long for plastic drums 
and jerricans used to transport some 
materials; however, there is no 
information to suggest that some plastic 
drums and jerricans cannot be safely 
used for longer than 5 years. 
Furthermore, Notice 87-4 did not 
propose a limit on the lifetime of plastic 
drums, and other interested parties did 
not comment on a possible limitation. In 
the absence of any specific information 
regarding criteria to be applied to 
determine the proper lifetime foi plastic 
containers in various services, the final 
rule does not incorporate a 5-year limit 
on the in-use life of plastic drums or 
jerricans. However, RSPA would 
appreciate any information the industry 
can provide with regard to the 
performance of plastic drums ai d 
jerricans in transportation. Such 
information could be used at a later date 
to determine whether a limit should be 
placed on the in-use lifetime of plastic 
containers. 

RSPA recognizes commenters’ 
assertions that plastic drums do not 
abrade as easily as metal drums, and 
are not subjected to “physically 
punishing'* reconditioning treatments. 
However, RSPA believes that chapter 9 
of the U.N. Recommendations does not 
adequately address the abrasion and 
puncture resistance of plastic 
packagings. Therefore, a minimum 
thickness requirement for reuse of 
plastic drums and jerricans is included 
in § 173.28(b)(4). RSPA believes that the 
minimums specified are necessary to 
ensure that plastic drums and jerricans 
are sufficiently resistant to puncture and 
abrasion to be suitable for reuse. RSPA 
recognizes that technology is changing 
and there may be plastic resins 
available in the future which will 
produce thinner drums and jerricans 
which are suitable for reuse. When the 
plastic drum and jerrican industry 
realizes this technology, they should 
petition RSPA for a change in the 
minimum thickness requirements. 

A commenter objected to the 
requirement proposed in paragraph 
(a)(5) of Notice 87-4, that for reuse, 
plastic inner receptacles of composite 
packagings must have a minimum 
thickness of 1.5 mm (0.059 inch). The 
commenter stated that a large 
percentage of existing inner receptacles 
of composite packagings do not meet 
this requirement RSPA does not believe 
that a plastic inner receptacle with a 
thickness of less than 1.5 mm is suitable 
for reuse. These inner packagings are 
vulnerable to damage, such as creasing 
or puncture, during loading and 
unloading which may render them 
unreusable. The commenter did not 


present adequate justi'’cation for 
authorizing the reuse t plastic inner 
receptacles of compos a packagings 
with a thickness less titan 1.5 mm; 
therefore, paragraph (b)(5) is adopted as 
proposed in paragraph (a)(5) of Notice 
87-4. 

Several commenters pointed out that a 
provision to permit the reuse of certain 
packagings without rec onditioning, for 
the shipment of hazardous wastes, was 
not incorporated into £ 173.28 in Notice 
87-4. Packagings mark* d NRC or STC 
have been authorized lor reuse for the 
shipment of hazardous wastes by 
highway only to designated facilities, 
provided the package is held for 24 
hours prior to transportation and 
inspected for leakage after the 24 hours. 
That provision was moved in Notice 
87—4 to § 173.12(c), in the “Exceptions 
for waste materials,” and is adopted in 
this final rule. For clarity, a reference to 
§ 173.12(c) is included in S 173.28(b)(6). 

A commenter suggested that 
paragraph (c) be clarified to indicate 
that performance tests are necessary 
only to verify the validity of the 
conversion of a packaging from one type 
or specification to another, and that 
testing for every converted drum is not 
required. RSPA’s intent in paragraph (c) 
is to require that samples of each design 
type of remanufactured packaging be 
tested in accordance with part 178. 
Packagings fabricated by different 
manufacturers constitute different 
designs. Therefore, samples of each 
rcmanufactured packaging and each 
original packaging manufacturer must 
be tested in accordance with part 178 to 
the appropriate Packing Group level. 

Several commenters recommended 
that RSPA add a requirement that 
reused packagings which have not been 
reconditioned be marked “RU“, to show 
that someone made a determination that 
the packaging was suitable for reuse 
without reconditioning. They 
recommended that the name or symbol 
of the person marking “RU” also be 
marked on the packaging. As written in 
this final rule, any packaging which is 
leakproofness tested in accordance with 
§ 173.28(b)(2) or reconditioned in 
accordance with 5 173.28(c) must be 
marked with the letter “R” and the name 
and address of the “reconditioner.” 
RSPA believes that a marking “RU“ 
would not be consistent with the U.N. 
Recommendations, may interfere with 
the required markings and may be 
confused with the marking “R”, which 
indicates that a packaging has been 
reconditioned. Further, RSPA believes 
that few non-bulk packagings will be 
reused without being “reconditioned” as 
defined in § 173.28(c). Therefore, no 


additional marking requirements for 
reused packagings have been included 
in this final rule. 

Section 173.29, The section is adopted 
essentially as proposed in Notice 87-4. 

A provision has been added to 
paragraph (b)(1) to allow a hazardous 
material shipping name, identification 
number, hazard warning label or 
placard to remain on an empty package 
if securely covered while in 
transportation. A commenter 
recommended that paragraph (a) should 
be modified to not require that heater 
coil inlet and outlet pipes of empty tank 
car tanks be tightly closed. Another 
commenter suggested adding a new 
§ 173.29(g) to specify that “it is the 
responsibility of each person tendering 
(an empty] tank car [tank] to ensure that 
each opening into the tank * * * [is] 
secured wrench tight and free from 
leakage of liquid and vapor.” RSPA and 
FRA believe that these changes are 
outside the scope of this docket. 

Section 173.31 . As proposed in Notice 
87-4 and Docket HM-181C. § 173.31 
contained additional provisions 
applicable to the qualification, 
maintenance, and use of tank cars. In 
this final rule, the previous inadvertent 
deletion of paragraphs (a)(8), (a)(9), and 
(a)(10) in Notice 87-4 has been corrected 
and the paragraphs renumbered as 
(a){14), (a)(15). and (a)(16). The proposed 
changes in the requirements that certain 
tank cars be equipped with coupler 
vertical restraint systems have been 
deleted, because those changes were 
promulgated in a final rule under Docket 
HM-166W. Based on the merits of 
comments received on this section, the 
minimum tank test pressure 
requirements in paragraph (a)(14) have 
been amended: (1) To permit the use of 
tanks whose tank test pressure was at 
least 133 percent (rather than 160 
percent) of the sum of the lading vapor 
pressure at the reference temperature 
plus static head plus gas padding 
pressure; and (2) to exempt certain 
refrigerated or cryogenic liquids from 
the provisions of 5 173.31 (a)(15). The 
requirements proposed in (a)(9) and 
(a)(ll), concerning the temperature of a 
hazardous material lading and the use of 
air pressure to load and unload a 
hazardous material, have been moved to 
§ 173.24b. because these are general 
requirements pertaining to all bulk 
packagings. Paragraph (a)(15), 
addressing pressure relief devices, has 
been revised to clarify that: (1) Multi¬ 
unit tank car tanks may be equipped 
with non-reclosing devices; (2) single¬ 
unit tank car tanks carrying certain 
commodities may not be equipped with 
non-reclosing devices; and (3) single-unit 
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tank car tanks built before January 1, 
1991, and equipped with non-reclosing 
devices may continue to be used. One 
commenter recommended that the 
prohibition on breather holes in 
frangible discs for tank car tanks 
transporting hydrofluoric acid and 
mixed acid be continued. In none of the 
previous notices in this docket was 
there any authorization for breather 
holes for those commodities. However, 
for clarity, 5 173.31(a)(15) has been 
revised to include an explicit prohibition 
on the use of breather holes unless such 
holes are specifically authorized. The 
proposal in § 173.24b of Notice 87-4, 
addressing the heating coil requirement 
for tank cars, has been moved to 
paragraph (d) of this section because it 
applies only to tank cars. 

Section 173.32. As proposed in Notice 
87-4. § 173.32 contained additional 
provisions applicable to the 
qualification, maintenance, and use of 
portable tanks other than Specification 
IM portable tanks. The requirements 
addressing the temperature and density 
of a hazardous material lading and the 
use of air pressure to load and unload a 
hazardous material proposed in Notice 
87-4 have been moved to § 173.24b 
because these are general requirements 
pertaining to all bulk packagings. In 
paragraph (a)(6), equivalency provisions 
are added to permit the use of DOT 51 
portable tanks where DOT 56. 57, or 60 
tanks are authorized and use of DOT 60 
portable tanks where DOT 56 or 57 
tanks are authorized. Based on the 
merits of comments, RSPA has revised 
the requirements which address the 
design pressure of a portable tank, for 
consistency with similar requirements 
for cargo tanks contained in 5 173.33. 
Several commentcrs objected to the 
requirement to use portable tanks with a 
25 psig design pressure for all ladings 
with multiple hazards. It was 
recommended that RSPA limit this 
requirement to commodities in Packing 
Groups I or II. RSPA agrees, and this 
requirement has been modified in » 
paragraph (r) to apply to only those 
liquid ladings in Packing Groups I or 11. 
With the exception of DOT Specification 
56 and 57 portable tanks. RSPA is 
retaining the requirement, contained in 
paragraph (s). for the use of reclosing 
pressure relief devices on portable tanks 
used for Class 3, 4 or Division 6.1 
materials (proposed § 173.24b(a) of 
Notice 87-4). However, this requirement 
will only apply to tanks manufactured 
and certified after January 1,1992. The 
issue of required relief devices for DOT 
Specification 56 and 57 portable tanks, 
which under the international system 
are defined as intermediate bulk 


containers (capacities of 450-3,000 
liters), will be addressed in a 
subsequent rulemaking on IBC 
containers. In the interim, RSPA is not 
revising any existing commodity 
assignment for DOT Specification 56 or 
57 portable tanks. 

Section 173.32c. As proposed in Notice 
87-4, 5 173.32c contained additional 
provisions applicable to the use of 
Specification IM portable tanks. RSPA is 
requiring the use of reclosing pressure 
relief devices on portable tanks used for 
Class 3, 4 or Division 6.1 materials 
(§ 173.24b(a) of Notice 87-4). However, 
this requirement will only apply to tanks 
manufactured and certified after 
January 1,1992. Additionally, this 
section is revised editorially to 
implement inclusion of the IM Tank 
Table in 5 172.102. 

Section 173.32d. As proposed in 
Notice 87-4, this section is deleted. With 
the consolidation of the IM Tank Table 
into the Hazardous Materials Table the 
section is no longer needed and is 
removed. 

Section 173.33. This section has been 
revised for consistency with 
requirements introduced under Dockets 
HM-183 and 183A. Notice 87-4 proposed 
the addition of new paragraphs (1) 
through (q). In this final rule, proposed 
paragraphs (1) and (p) are moved to 
§ 173.24b, and proposed paragraphs (m) 
and (q) have been promulgated in a final 
rule under Docket HM-183. Proposed 
paragraphs (n) and (o) are now 
redesignated in this section as 
paragraphs (f) and (g), respectively. 
Equivalency provisions are addressed in 
paragraph (f) to permit an MC 331 to be 
used where an MC 306, MC 307, MC 312, 
DOT 406, DOT 407 or DOT 412 cargo 
tank is authorized and to permit use of 
an MC 307, MC 312, DOT 407 or DOT 
412 where an MC 306 or DOT 406 cargo 
tank is authorized. Several commenters 
objected to having to use cargo tanks 
with a 25 psig design pressure for all 
ladings with multiple hazards. It was 
recommended that RSPA limit this 
requirement to commodities in Packing 
Groups I or II. RSPA agrees and this 
requirement has been modified to apply 
to only those liquid ladings in Packing 
Groups I or II. The requirements 
concerning the temperature and density 
of a hazardous material lading and the 
use of air pressure to load and unload a 
hazardous material have been moved to 
§ 173.24b because these are general 
requirements pertaining to all bulk 
packagings. Therefore, paragraphs (b)(2) 
(ii) and (iii) are removed and reserved. 

Section 173.40. This section, adopted 
as proposed in Notice 87.4, is added to 
implement general packaging 


requirements for use of cylinders for 
materials poisonous by inhalation. The 
requirements are similar to those 
contained in § 173.327. 

3. Subpart C: Explosives 

In Notice 87-4, RSPA stated that 
explosives would be a major factor in 
considering the desirability of 
performance oriented packaging 
standards to replace specification 
packagings. On May 2,1990. RSPA 
published Docket HM-181A (Notice 90- 
5; 55 FR 18438) which supplemented the 
rulemaking initiated under Notice 87-4 
by proposing to revise requirements of 
the HMR and by modifying certain 
proposals of Notice 87-4, applicable to 
explosives, based on the U.N. 
Recommendations. A correction notice 
on Docket HM-181A was published in 
the Federal Register on June 15.1990 (55 
FR 24350). 

The U.N. explosives classification 
system has replaced the previous 
system in the f IMR. Hazard class 
designations consist of two numbers, 
separated by a period, and followed by 
a letter. The first number denotes the 
Class number (Class 1 is for explosives) 
and the second number denotes the 
Division number within the class. The 
letter denotes the Compatibility Group. 
The combination of the two numbers 
and letter forms the classification code. 
For example, classification code 1.2B 
denotes Class 1, Division 2, 
Compatibility Group B. 

A “packing method" is assigned to 
each explosive listed in the § 172.101 
Table. Certain unique domestic 
packaging provisions have been 
accommodated in the § 172.101 Table. 

Classifications for new explosives are 
based on the U.N. classification 
methodology, except for the definition of 
Division 1.4. This methodology includes 
sequential steps for classifying 
explosives, test methods, and criteria 
used for assigning classification codes. 

Division 1.4 is based on the U.N. 
methodology; however, as proposed 
under Docket HM-181A the maximum 
quantity of detonating explosive 
authorized in a device in this division is 
limited to 25 grams (0.9 ounce) and the 
Division is limited solely to devices (i.e., 
no substances). Without this limitation, 
a large explosive device containing as 
much as 250 grams (8.8 ounces) of cast 
TNT could be classified as Division 1.4. 
RSPA believes such a classification is 
unacceptable for transportation. The 
HMR previously limited detonating 
devices which were Class C (i.e., the 
equivalent to the U.N. Division 1.4) to 25 
grams of explosive materials. RSPA 
believes that the proper classification 
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for explosive devices containing more 
than 25 grams (0.9 ounce) of a 
detonating material is Division 1.1 or 1.2. 
depending on the hazard characteristics 
of the device. However, the 25 gram (0.9 
ounce) limitation does not apply to 
devices containing deflagrating 
explosives.There were several 
c.ommenters who objected to this 
proposal. The RSPA response to them 
can be found below under the 
discussion of § 173.50. 

A section containing descriptions of 
term 9 for explosive materials and 
articles is provided for information. 

Proper shipping names for explosives 
are based on those listed in Chapter 2 of 
the U.N. Recommendations. Many 
explosive materials are described using 
specific technical names for proper 
shipping names rather than by generic 
descriptions, such as "high explosive", 
“low explosive”, or ‘‘propellant 
explosive”. 

Certain explosive materials are 
unique to the U.S. explosives industry. 
Shipping descriptions, classifications, 
and handling requirements for these 
materials have been retained, although 
authorized for domestic transportation 
only. One commenter objected to those 
shipping names in the § 172.101 Table 
that are not found in the U.N. 
Recommendations. The commenter 
stated that the $ 172.101 Table should 
only contain proper shipping names that 
are recognized by the applicable 
international regulations. RSPA docs not 
concur because there are explosives that 
are unique to the U.S. (e.g.. AN'EO) that 
are more appropriately classed, 
described and packaged by their 
domestic shipping description. 

Several commenters objected to the 
1.1 A classification for PETN and 
mannitol hexanitrate. The commenters 
requested that the classification for 
these materials be 1.1D which is the 
classification given by the U.N. 
Recommendations. It is RSPA’s opinion 
that these two materials should be 
classed as 1.1A because of their extreme 
sensitivity to mechanical impact In the 
Bureau of Explosives impact tester, 
these materials explode under a drop of 
less than 4 inches. The U.N. 
Recommendations require that both of 
these materials be shipped wet with 
water, indicating that they are too 
sensitive to ship dry. Both of these 
materials have been considered as 
initiating explosives for many years in 
the U.S. Therefore, RSPA has classified 
these materials as 1.1A. 

Hazard communication requirements 
are consistent with those of the UJsI. 
Recommendations. 

"EX numbers" are now required on 
the outside of each package of Class 1 


material. Discussion of the comments in 
response to the proposal to require EX- 
numbers on packages can found under 
the discussion of § 1722120. 

RSPA received 21 comments in 
response to Docket HM-181A. The 
majority of the comments were in 
support of the general proposal to align 
the HMR explosive regulations with the 
U.N. Recommendations. Some 
commenters took issue with some of the 
more specific proposals which are 
discussed below under the appropriate 
section headings. Comments were also 
received to other sections of the 
regulations which Docket HM-181A 
affected (e.g., § 172.320). Discussion of 
these comments can be found under the 
appropriate section headings. 

Several commenters requested further 
guidance on the reclassification of 
already approved explosives. 
Commenters were concerned that an 
explosive that had already gone through 
the expense of testing and classification 
under the HMR, would have gone 
through further testing in order to 
receive a new classification and 
shipping description under the new 
regulations. 

As stated in Docket HM-181A, RSPA 
will, upon request, provide a new 
classification for those explosives that 
had been classified under the old 
system. In order to be transported, any 
explosive that has been approved by 
RSPA prior to the effective date of this 
final rule, will need to be reclassified 
into the new system prior to the 
compliance date of the communication 
requirements of this final rule (i.e., 
October 1.1993). RSPA will need a letter 
requesting the reclassification, and the 
applicable “EX-number", 1280 number 
or Bureau of Explosives report. RSPA 
believes that it will be able to reclassify 
explosives based the data it already has 
on file. Except in some very rare 
situations, RSPA does not foresee that 
already approved explosive devices or 
material will require additional testing. 

In addition, all existing explosives 
competent authority approvals will 
become invalid on October 1,1993, the 
compliance date of this final rule. 
Therefore, it will also be necessary for 
those who ship explosives under the 
ICAO Technical Instructions to receive 
a new competent authority which 
identifies the product with its newly 
adopted shipping classification. It is 
recommended that this request 
accompany the request for 
reclassification. Because of the large 
number of reclassification requests that 
RSPA anticipates, it is necessary that 
such requests are submitted in timely 
manner to allow RSPA sufficient time to 
respond. 


Section 173.50* This section, which is 
adopted essentially as proposed under 
Docket HM-181A, defines explosives 
and each division for explosives. In the 
new classification system, explosives 
are Class 1 and are further divided into 
six divisions, namely Divisions 1.1,1.2, 
1.3,1.4,1.5. and 1.6. Each division, 
except for Divisions 1.4 and 1.6, covers 
explosive substances a6 well as 
explosive devices and articles. 

Several commenters objected to the 
entries in the 5 172.101 Table for 
Ammonium nitrate (UN 0222) Division 
1.1D and Ammonium nitrate fertilizer 
(UN 0223) Division 1JD. Commenters 
were concerned about the perception 
that these classifications could give to 
enforcement authorities and codes and 
standards organizations. Commenters 
were concerned that these organizations 
would apply the liD classification to all 
ammonium nitrate fertilizers. RSPA 
believes that a real problem could exist 
if ammonium nitrate fertilizer (UN 0223) 
was left in the $ 172.101 Table, though it 
does not believe such a problem exists 
for ammonium nitrate. Therefore, in 
response to these comments, RSPA has 
deleted ammonium nitrate fertilizer (UN 
0223) from the $ 172.101 Table. 

However, RSPA has not deleted 
Ammonium nitrate (UN 0222) from the 
§ 172.101 Table. 

Several commenters to Docket HM- 
181A objected to the proposal of limiting 
devices containing detonating 
explosives in Division 1.4 to 25 grams of 
detonating explosive material and not 
including substances in the Division. 
Commenters argued that in order to 
maintain consistency with the U.N. 
Recommendations, RSPA should not 
limit Division 1.4 to 25 grams of 
detonating material. Commenters stated 
that RSPA did not provide any technical 
reason to eliminate articles or 
substances over 25 grams and that 
RSPA currently approves explosives as 
Class C (the functional equivalent to 
Division 1.4) when they contain more 
than 25 grams of explosives material. 

In this final rule, RSPA has decided to 
amend the HMR so that it is aligned 
with the U.N. Recommendations. 

Several reasons have already been 
given for these changes some of which 
are to enhance safety through better 
classification and packaging and to 
promote flexibility and technological 
innovations in packaging. However, it 
has never been RSPA intention under 
these Dockets to reduce the level of 
safety previously provided by the HMR. 
It is RSPA’s opinion that the level of 
safety currently afforded the public 
would be decreased if Division 1.4 
explosives were allowed to be shipped 
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containing more than 25 grams of 
detonating explosive per device. The 
following are several examples of how 
some very powerful explosives could be 
classed as Division 1.4. 

A military demolition block usually 
consists of a half pound block of cast 
TNT with a cap well in it. These blocks 
cannot be initiated with a number 8 
blasting cap (They can be initiated with 
an engineers’ cap). Thus, in test 6a. a 
negative result would be obtained and it 
would not be necessary to run test 6b. 
The blocks would just bum without 
explosion in test 6c and would then be 
candidates for Division 1.4. It is highly 
questionable whether devices 
containing a half pound of TNT should 
be in Division 1.4. A whole truckload of 
these could move as Division 1.4. 

A similar situation exists with what 
are called “oil well cartridges” in 49 
CFR and “charges, shaped, commercial” 
in the U.N. Recommendations. In 49 
CFR, the maximum quantity of explosive 
allowed in one device is 350 grains, or 
22.7 grams. We have allowed as much 
as 38 grams in a device under the 
provisions of an exemption. However, 
we do not know the maximum quantity 
which can be in one of these devices 
and still pass through the test procedure 
and exit as Division 1.4. It would depend 
on the packaging. If the devices were 
sufficiently separated from each other, 
they could pass the 6a test and test 6b 
would not be necessary. They would 
burn off in test 6c without explosion. 
This might allow devices containing 2 
pounds or more of high explosive to be 
transported as Division 1.4. 

The present “Detonating fuzes. Class 
C” provides another example. If the 
fuzes are packaged so that the 
detonation of one in the package will 
not cause “propagation”, the package 
passes the 6a test. The 6b does not have 
to be run and if the fuse is of the “safe 
and arm” type, it is quite possible that 
the aluminum screens will not be 
perforated in the 6c test. Here again, 
relatively large fuses could be classed 
Division 1.4. 

Mild detonating fuzes in 49 CFR (cord, 
detonating, mild effect in the U.N. 
Recommendations) has quantity 
restrictions limiting the amount of 
explosive in one unit to 25 grams. The 
U.N. Recommendations testing 
procedure could allow much larger unit 
quantities to be shipped as Division 1.4. 

Commenters also made the point that 
limiting the quantity of explosives would 
put them at a competitive disadvantage 
with foreign producers. They did not, 
however, provide any specific examples 
of this having happened. Also, this 
limitation has been in 49 CFR for many 
years and if it were causing loss of 


business in foreign countries, the U.S. 
producers could have petitioned RSPA. 
or the ICC. for a change a long time ago. 

In order to maintain the level of safety 
provided by the shipping requirements 
for Class C explosives under the 
previous regulations, RSPA finds it 
necessary to deny the commenters' 
request to delete the proposed limitation 
of 25 grams of detonating explosives and 
to allow substances into Division 1.4. 

Section 173.51. This section, which is 
adopted essentially as proposed under 
Docket HM-181A. requires that all 
explosives be tested and approved as 
specified in the HMR prior to shipment. 

Section 173.52. The compatibility 
group letters and classification codes for 
explosive articles and substances are 
included in this section, which is 
adopted essentially as proposed under 
Docket HM-181A. Except for Division 
1.4 Compatibility Group S (1.4S), the 
compatibility group letter of an 
explosive item is assigned by definition, 
as specified in Table 2 of this section. 
The division numbers are based on the 
results of the testing of the explosive. 
Altogether there are 35 classification 
codes in this new system as compared 
to only four categories in the current 
classification system. 

Section 173.53. The previous 
classification system served as a basis 
for categorizing hazardous materials 
outside of the transportation 
environment. This is particularly true for 
explosives. Thousands of state and local 
governments have issued requirements 
for the handling, storage and use of 
explosives using the previous 
classification system and descriptions 
for explosives, particularly in 
ordinances or codes related to fire 
safety for storage facilities. Therefore. 
RSPA is adding $ 173.53 to provide a 
cross reference between the new 
classification codes and the old 
classifications for explosives. This will 
provide for the continued use of the 
existing classifications for explosives in 
non-transportation situations. 

Section 173.54. This section, which is 
adopted essentially as proposed under 
Docket HM-181A and which is 
equivalent to old § 173.51, lists those 
categories of explosives which must not 
be transported. 

Section 173.56. This section, which is 
adopted essentially as proposed under 
Docket HM-181A, contains the 
definition for a new explosive. As 
defined, the definition of a new 
explosive, which is essentially the same 
as it was previously defined in § 173.86, 
is broken into two parts. First, any 
explosive that has not been approved by 
the Associate Administrator for 
Hazardous Materials Safety for the 


specific manufacturer thereof is 
considered a new explosive, even 
though the explosive has been produced 
previously. A common 
misunderstanding has been that if a 
given explosive has been manufactured 
or used for some period of time, then it 
is not a new explosive. This is not 
correct. For example, “black powder” is 
a well known explosive. However, black 
powder may not be offered for 
transportation by anyone unless the 
manufacturer thereof has obtained an 
approval from the Associate 
Administrator for Hazardous Materials 
Safety. One manufacturer’s approval 
may not be used by another. Secondly, 
any explosive whose formula or 
manufacturing process has been 
modified that results in an alteration of 
any of the properties of that explosive, 
is considered a new explosive. To 
reduce the compliance burden, RSPA 
has added a provision for designated 
laboratories to determine if the changes 
made by a manufacturer actually alter 
the properties of an explosive to such an 
extent as to affect safety and to warrant 
testing of the explosive as a new 
explosive. 

This section also provides procedures 
which are equivalent to those found in 
the previous $ 173.86 for examination, 
classifying, and approving new 
explosives. Two laboratories, the 
Bureau of Explosives and the Bureau of 
Mines, are designated as authorized to 
examine and recommend classification 
codes for explosives. The Department of 
Defense (DOD) and the Department of 
Energy (DOE) are authorized to classify 
those explosives made by or under the 
supervision of DOD or DOE. Included in 
this section are provisions allowing for 
the shipment of explosive samples to 
testing laboratories for the purposes of 
testing and evaluation. 

One commenter requested that a 
weight limitation be put on the shipment 
of explosive samples to testing agencies. 
RSPA believes that the testing agency 
(e.g.. Bureau of Explosives) should 
inform the manufacturer of the quantity 
limitation of an explosive sample in 
conjunction with issuing a tentative 
approval for shipping samples for 
testing. 

Section 173.57. This section, which is 
adopted essentially as proposed under 
Docket HM-181A, contains criteria for 
specific tests required for substances to 
be classed as new explosives. Tests for 
ammonium nitrate-fuel oil mixtures are 
also included. Additional criteria for 
determining if a substance is a 
forbidden explosive are also provided. 

Section 173.58. This section, which is 
adopted essentially as proposed under 
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Docket HM-181A, prescribes the 
specific tests and criteria which must be 
satisfied for assigning a classification 
code to a new explosive. 

Section 173.59. This section, which is 
adopted essentially as proposed under 
Docket HM-181A, provides 
nomenclature clarification and 
descriptions for certain terms and types 
of explosives. This listing is provided for 
general information and should not be 
used as a determining factor when 
selecting proper shipping descriptions 
for explosives. 

Section 173.60. This section, which is 
adopted essentially as proposed under 
Docket HM-131A, provides general 
packaging requirements for all 
explosives. 

Section 173.61. This section provides 
conditions under which explosive 
substances are authorized to be 
packaged with other materials. This 
section has been modified from the 
proposal in Docket HM-181A in order to 
utilize the compatibility group letters for 
determining appropriate mixed 
packaging and loading requirements. 

Section 173.62. Specific packaging 
requirements for each explosive are 
provided in this section, which is 
adopted essentially as proposed under 
Docket HM-181A. The section is divided 
into three parts; the first part sets forth a 
table of explosives, in which each 
explosive is listed in numerical order by 
its identification number followed by a 
packing method. The second part 
provides the detailed packing 
requirements for each packing method 
and the third part provides additional 
packing requirements or exceptions to 
each packing method, if appropriate. 

Several coinmenters to Docket HM- 
181A were concerned about RSPA’s 
proposal to identify packing methods in 
a different manner than that of the U.N. 
Recommendations. Commenters stated 
that the U.N. Recommendations system 
of identifying packing methods are well 
established and that converting to a 
“U.S." system could only lead to errors 
in conversion and reference. RSPA 
concurs with the commenters and has 
removed most of the “U.S." identifiers in 
§ 173.82(c). However, there are a few 
packing methods that are unique to the 
U.S. and, since there are not any 
equivalent U.N. Recommendation 
packing methods, have been prefixed by 
the letters “U.S.". 

Section 173.63. This section, which is 
adopted essentially as proposed under 
Docket HM-181A, provides exceptions 
for packaging and transporting certain 
explosives domestically, where the 

equipments are different from those 
specified in the U.N. Recommendations. 


As stated above, this section has been 
adopted essentially as proposed under 
Docket HM-181A. However, several 
paragraphs have been moved, though 
the intended effect of the section has not 
changed. Paragraph (c), which discussed 
the reclassification of smokeless powder 
as a flammable solid, has not been 
adopted because there is proper 
shipping name and classification in the 
§ 172.101 Table which refers the reader 
to § 173.171. Section 173.171 covers the 
issues that had been proposed under 
paragraph (c) of § 173.63. Proposed 
paragraph (f), the ORM-D exception for 
cartridges, small arms, has not been 
adopted because the general ORM-D 
section in § 173.230 already handled that 
exception. In its place can be found an 
exception for detonators which had 
been proposed as a particular packaging 
requirement/exception in § 173.62(d). In 
response to comments, RSPA has moved 
that exception to § 173.63. Proposed 
paragraph (g) has not been adopted 
because those requirements can now be 
found in packing method US073 in 
§ 173.62(c). In its place can be found 
another exception for detonators that 
had been proposed as a particular 
packaging requirement/exception in 
§ 173.62(d). This exception has been 
moved to § 173.63 in response to 
comments received to Docket HM-181A. 

4. Subpart D: Definitions, Classification, 
Packing Group Assignments and 
Exceptions for Hazardous Materials 
Other than Class 1 and Class 7 

Subpart D is revised to contain 
definitions, packing group assignments, 
and exceptions for all of the hazard 
classes, excluding explosives and 
radioactive materials. For the most part, 
hazard class definitions are based on 
the U.N. Recommendations. 

a. Class 2—Gases 

Section 173.115. RSPA is dividing 
Class 2 into three divisions as follows: 
Division 2.1 flammable gases, Division 
2.2 non-fiammable, non-poisonous 
compressed gases, and Division 2.3 
poisonous gases. This approach is 
consistent with the IMDG Code which 
subdivides Class 2 into these same 
divisions for storage and segregation 
purposes (see 5.1.2 of the IMDG Code). 
While the current U.N. 

Recommendations do not address 
divisions for gases, the U.N. is expected 
to adopt an approach very similar to this 
final rule. 

Paragraph (a) defines Division 2.1 
(flammable gases) as: (1) A gas under 
ambient conditions (i.e., 101.3 kPa (14.7 
psia) and 20 °C (68 °F)). and (2) 
flammable. The flammability criteria 
referring to flammability limits come 


from existing regulations 
(§ 173.300(b)(1)). The test methods listed 
in paragraphs (b)(2). (b)(3), and (b)(4) of 
§ 173.300 have been replaced by ASTM 
E681-85 Standard Test Method for 
Limits of Flammability of Chemicals. 

Paragraph (b) defines Division 2.2 
(non-flammable, non-poisonous 
compressed gases) in terms of the 
pressure that a gas exerts on the 
container. The defining pressure level is 
280 kPa (41 psia) at 20 °C (68 # F). The 
definition applies to gases that do not 
meet the definition of Division 2.1 or 2.3. 

A Division 2.3 poisonous gas is 
defined in paragraph (c) as (1) a gas at 
ambient conditions (as in the case of 
Division 2.1) and (2) toxic. The toxicity 
of a Division 2.3 material is based either 
on known human experience, or on 
laboratory tests on unspecified animals. 
It either is listed in the chemical 
literature, or is revealed through testing, 
as having a lethal concentration (LC)-50 
not exceeding 5,000 parts per million 
(ppm). Paragraphs (d). (e). (f). (g). (h). (») 
and (j) define other terms used in the 
classing of gases, and are adopted 
essentially as proposed in Notice 87—1. 

Commenters to Notice 87-4 supported 
RSPA’s proposed three-division 
approach to Class 2, saying that it 
makes sense to accept the three-division 
precedent (2.1, 2.2, 2.3) established by 
the IMO in the IMDG Code. However, a 
number of commenters suggested that 
the “POISON" label used for toxic gases 
should “really stand out" in Docket HM- 
181 by sharply distinguishing truly 
poisonous gases from other toxic gases. 
They recommended that gases grouped 
in Division 2.3 should be restricted to 
those exhibiting LC50 values of 1,000 
ppm or less where the mechanism 
causing death is a less significant factor. 
They recommended that gases showing 
LC50 values between 1,001 and 3.000 
ppm would be classed according to 
whether they cause systemic poisoning 
or corrosive action to pulmonary tissue. 
A gas causing systemic poisoning would 
then get a subsidiary risk “POISON" 
label; and a gas causing corrosive action 
would get a subsidiary “CORROSIVE" 
label. Gases exhibiting LC50 readings 
greater than 3,001 ppm would be classed 
“flammable" or “non-flammable" with 
no subsidiary risk labeling. 

RSPA disagrees with the commenters' 
recommended scheme of classification. 
In comments to Notice 87-4, industry did 
not conclusively show why 3,000 ppm is 
a logical cut-off point for the 
classification of toxic gases. RSPA 
believes that a 1,000 ppm cut-off for 
poison gas as a primary hazard and 
3,000 ppm for the remaining toxic gas<?s 
fails to account for a number of 










52434 Federal Register / Vol. 55. No. 246 / Friday, December 21. 1990 / Rules and Regulations 


materials considered to be very 
hazardous, including carbonyl sulfide, 
boron trichloride, hydrogen bromide, 
and hydrogen chloride. The 5.000 ppm 
upper limit for gases proposed in 
§ 173.115(c)(2) is consistent with the 
U.N.’s 5,000 ppm cutoff for Packing 
Croup 111 liquids. RSPA maintains that 
5.000 ppm is a logical breakpoint for 
gases. The hazard presented by the 
dispersability of gases is greater than 
that of liquid vapor. Thus, for this final 
rule, RSPA is retaining the 5.000 ppm 
LC50 upper limit in the definition of 
Division 2.3 toxic gases in 
§ 173.115(c)(2). The Compressed Gas 
Association and other commenters 
strongly supported the development of 
an industry consensus on the toxicity 
values of common “pure" gases, to be 
published by RSPA as an appendix to 
part 173 in Docket HM-181. They 
claimed that precise knowledge of LC50 
data for pure gases would enable 
shippers of industrial gases to calculate 
the toxicity of thousands of gas 
mixtures, eliminating full LC50 testing 
for every gas mixture, using animals. 

RSPA believes that the development 
of an industry consensus on LC50 values 
for pure gases would produce much 
useful information on the classification 
of pure gases and mixtures and that the 
data deriving from this effort should be 
widely shared. RSPA particularly 
encourages industry to update existing 
general sources of LC50 data, such as 
the National Institute of Occupational 
Safety and Health’s Registry of the 
Toxic Effects of Chemical Substances 
(RTECS), with new information. If 
industry reaches a consensus on LC50 
standards for Division 2.3 gases, RSPA 
will consider incorporating the results. 

The Hazardous Materials Advisory 
Council (HMAC) suggested in comments 
to Notice 87-4 that RSPA split Division 
2.2 into two subdivisions: "asphyxiant" 
and "oxidizer" to account for hazards 
resulting from container breaches that 
could asphyxiate workers in a confined 
workspace. HMAC also argued that no 
account was taken in Notice 87-4 of the 
volatility of an oxidizing gas that has 
breached containment 

RSPA finds no conclusive reason to 
subdivide Division 2.2 into "asphyxiant" 
and "oxidizer". RSPA also concludes 
that a primary "oxidizer" hazard class 
should not precede the primary "poison" 
hazard class of such gases as chlorine or 
fluorine that are both poisons and 
oxidizers. In this final rule, RSPA 
requires subsidiary "oxidizer" labels for 
"oxidizing" gases as specified in Column 
6 of the § 172.101 Table. One commenter 
recommended that RSPA revise 
paragraph (a)(2) to require use of the 


most current ASTM method for 
determining flammability ranges. RSPA 
agrees and has revised this section 
accordingly. 

Proposed classification criteria for 
poisonous gases in Notice 87-4 resulted 
in over 1.100 comments. Most of these 
were directed at the proposal to change 
the classification of anhydrous ammonia 
from a non-flammable gas to a poison 
gas. Hundreds of farmers, state and 
local farm bureaus, cooperatives, 
fertilizer producers and other industries 
using ammonia in their processes 
claimed that reclassification of 
anhydrous ammonia to a poison gas 
would substantially increase 
transportation and insurance costs. 
Commenters also pointed out that 
transportation and uses of anhydrous 
ammonia products are essentially safe. 
As a result. RSPA published a 
supplemental notice on November 14. 
1988 to clarify the proposal, suggest 
possible regulatory alternatives and 
request further comment. RSPA 
considered the following options: (1) 
Leave anhydrous ammonia as a non¬ 
flammable gas: (2) retain the poison gas 
classification as proposed in Notice 87- 
4; (3) classify anhydrous ammonia as a 
corrosive gas, similar to Canada’s 
corrosive gas classification; or (4) keep 
anhydrous ammonia a non-flammable 
compressed gas, but identify a 
subsidiary hazard. RSPA rejected the 
option of reclassifying anhydrous 
ammonia a corrosive gas because it 
would create an important inconsistency 
with the U.N. system, complicate the 
total classification system and would 
require creating a new classification 
category that may affect the 
classification of other materials. RSPA 
also believes a reclassification of 
anhydrous ammonia to corrosive gas 
may foster similar perceptions of health 
hazards resulting in increased insurance 
and transportation costs. 

RSPA carefully analyzed available 
literature to determine if the 
reclassification of anhydrous ammonia 
is warranted. Although such data as 
RTECS indicates that anhydrous 
ammonia has an LC50 below the 5,000 
ppm, others do not. The data shows a 
range of LC50 values from about 4,000 
ppm to 16,500 ppm. In addition, RSPA's 
Hazardous Materials Incident Report 
data from 1971 through March 1989 
show 19 deaths and 533 injuries 
resulting from incidents involving 
anhydrous ammonia. 

Based on its review. RSPA believes a 
poison gas classification would be the 
best way to communicate the hazards of 
anhydrous ammonia. However, given 
the extremely large volume of 


anhydrous ammonia that is transported 
in the U.S. and the extensive worker 
knowledge of its hazards. RSPA allows 
that classifying anhydrous ammonia as 
a non-flammable gas linked with a 
requirement of an inhalation hazard 
label would provide adequate hazard 
communication, at substantially less 
cost and disruption to the agricultural 
and industrial users of this material. 
Thus. RSPA is classifying anhydrous 
ammonia a Division 2.2 non-flammable, 
non-poisonous compressed gas for 
domestic shipments. Anhydrous 
ammonia is classified as a Division 2.3 
poison gas for international shipments. 
Because of the documented inhalation 
hazards of anhydrous ammonia when 
released in large quantities, RSPA also 
is requiring the words "INHALATION 
HAZARD" on packages and shipping 
papers, in addition to other current 
hazard communication requirements. 

Section 773.116. In this section, four 
hazard zones based on levels of toxicity 
replace the packing group assignments 
proposed in Notice 87-4 for Division 2.3 
poisonous gases. The four Hazard Zones 
A through D. numerically referenced in 
the § 172.101 Table, indicate special 
packaging, operating and 
communication provisions for these 
materials. 

Commenters noted that the packing 
groups proposed in Notice 87-4 appear 
to serve little purpose since there are no 
packing groups (or even divisions) for 
gases (Class 2) in the U.N. 
Recommendations, IMO’s 1MDG Code 
or ICAO’s Technical Instructions. RSPA 
agrees that retaining actual packing 
groups for Division 2.3 gases would be 
inconsistent with the U.N. system. 
However. RSPA believes that, for 
domestic operations, a hazard ranking 
method similar to packing group 
assignments is required to ensure that 
appropriate packaging and 
communication provisions are 
maintained. Therefore, RSPA is 
establishing four Hazard Zones for 
Division 2.3 gases: Hazard Zone A for 
gases with an LC50 value of less than or 
equal to 200 ppm; Hazard^Zone B for 
gases with LC50 values greater than 200 
ppm and less than or equal to 1000 ppm; 
Hazard Zone C for gases with an LC50 
value greater than 1000 ppm and less 
than or equal to 3000 ppm; and Hazard 
Zone D for gases with an LC50 value 
greater than 3000 ppm and less than or 
equal to 5000 ppm. 

RSPA also is removing Packing Croup 
notations from Division 2.3 poison gas 
descriptions in Column 5 of the 
Hazardous Materials Table in § 172.101. 
Specific packaging instructions for 
Division 2.3 materials for the four groups 
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of gases are numerically referenced by 
commodity (1 for Hazard Zone A; 2 for 
Hazard Zone B; 3 for Hazard Zone C; 4 
for Hazard Zone D) in the Special 
Provisions Column (7). 

b. Class 3—Flammable Liquids 

Section 173.120 . This section contains 
definitions of liquids classed as 
“flammable" in Class 3 and described as 
“combustible", based on the flash point 
of liquid materials. This section also sets 
forth testing methods for determining 
the flash point of liquid materials. 
Paragraph (a) defines "flammable 
liquid" as a material with a flash point 
of not more than 60 °C (140 °F) and 
provides exceptions for materials 
meeting one of the definitions in 
§ 173.115, certain flammable liquid 
mixtures, and distilled spirits. Paragraph 
(b) defines "combustible liquid" as a 
liquid material with a flash point at or 
above 60 °C (140 °F) and below 93 °C 
(200 °F). An optional domestic exception 
is established allowing shippers to 
reclassify a flammable liquid with a 
flash point between 38 e C (100 P F) and GO 
°C (140 °F) as "combustible liquid". The 
definition of flash point is given in 
paragraph (c) with test protocols for 
determining the flash point of pure 
liquids and liquid mixtures. These 
paragraphs are adopted essentially as 
proposed in Notice 07-4. 

Comments to Notice 87-4 regarding 
proposals in § 173.120 to extend the 
upper flash point criteria for defining a 
flammable liquid were largely divided 
between supporters favoring adoption of 
the U.N. flammable liquid definition and 
those who opposed elimination of the 
combustible liquid classification. Most 
major export shippers backed RSPA’s 
proposal to achieve regulatory 
uniformity and facilitated trade by 
extending the flash point range for 
flammable liquids to the U.N. standard 
of 60 °C (140 # F). RSPA is adopting the 
U.N. definition of flammable liquid in 
§ 173.120(a) as proposed. 

A number of commenters contended 
that expanding the flammable definition 
without maintaining a domestic 
exception for combustible liquids would 
subject many materials to Federal, state 
and local fire code regulations for the 
first time, thereby seriously impairing 
domestic commerce. A domestic 
exception provides shippers the option 
of reclassifying materials as 
"combustible" in the 38 °C (100 °F) to 60 
°C (140 °F) flash point range thereby 
maintaining the current transport 
provisions for these materials. 
Commenters opposing the combustible 
liquid reclassification exception warned 
of needless complication if RSPA were 
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to maintain dual domestic/export- 
import standards. 

A commenter asserted that a domestic 
exception continues the present 
confusion between U.S. and 
international regulation and increases 
the potential for non-compliance. The 
American Association of Railroads 
(AAR) said, "It makes more sense to 
exempt all flammable liquids with flash 
points above 38 °C (100 °F) from the 
appropriate regulations to ensure 
consistency." Other commenters 
generally supported the domestic 
exception, but opposed the combustible 
liquid reclassification option. The 
Airline Pilots Association opposed the 
exception because packages of 38 °C 
(100 °F) to 60 °C (140 °F) flash point 
materials could inadvertently enter the 
air cargo network if shippers 
misinterpret the set of options. 

Other commenters opposed the 
domestic exception because they said it 
would lead to identical materials being 
classified differently, confusing shipping 
clerks and enforcement and emergency 
response personnel. Although different 
classifications for the same materials 
occur under the exception, RSPA 
believes the domestic exception creates 
little or no confusion on the part of those 
already dealing with a dual packaging 
and marking system. The exception will 
not hamper enforcement or emergency 
response personnel who arc trained in 
the use of the HMR, U.N. identification 
numbers, the identification of materials 
using DOTs placarding scheme, and the 
DOT’S Emergency Response Guidebook. 

RSPA is aware of the concerns of 
commenters who stated that the 
domestic exception violates an intent of 
Docket HM-181 to achieve regulatory 
harmony. However, RSPA believes this 
variance from U.N. Recommendations is 
necessary. To the extent possible, 
Docket HM-181 should not disrupt 
shipping and in-transit storage practices 
geared to Federal, state, local and 
industry fire code regulations and 
standards based on DOT rules and 
definitions in existence since 1974. The 
option to reclassify 38 °C (100 °F) to 60 
°C (140 °F) flash point liquids as 
combustible liquids is consistent with 
the way these materials have been 
regulated, transported, and stored for 
years and should cause no confusion. 
Therefore, in the interest of minimizing 
economic impacts, while maintaining an 
existing level of domestic safety, RSPA 
is retaining the exception in 
§ 173.120(b)(3). RSPA emphasizes that 
38 °C (100 °F) to 60 °C (140 °F) flash 
point materials may be shipped as a 
flammable liquid (as required for 
international shipment) or be 
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reclassified as a combustible liquid for 
domestic shipments. 

Several commenters supported the 
elimination of DOT'S combustible class 
altogether. Commenters noted that the 
U.N. classification system has no 
combustible liquid category, and that 
combustible liquids do not present a 
problem in rail transport. Other 
commenters either supported the 
continued regulation of 60 °C (140 C F) to 
93 °C (200 °F) flash point liquids as 
combustible and suggested that DOT 
petition the U.N. to add the combustible 
liquid class, or they recommended that 
RSPA refrain from maintaining this class 
in Docket HM-181 until the U.N. 
considers a DOT petition and agrees 
with it. 

RSPA disagrees with commenters who 
would eliminate the combustible class 
altogether. The significant number of 
traditionally regulated materials having 
flash points between 38 °C (100 °F) to 93 
°C (200 °F) cannot be ignored. When this 
classification was proposed in Docket 
HM-102 in 1974, the Materials 
Transportation Bureau agreed with a 
number of commenters to that docket 
that, although materials in this class 
have flash points higher than "credible" 
ambient temperatures, and are less 
likely to ignite than regulated flammable 
liquids, their vapors can ignite when 
exposed to elevated temperatures. Thus, 
RSPA is retaining the combustible liquid 
class description both as a domestic 
option for liquids with flash points 
between 38 °C (100 °F) and 60 °C (140 F) 
and as a requirement for liquids with 
flash points between 60 °C (140 °F) and 
93 °C (200 °F). Retaining the combustible 
class description should also help to 
eliminate confusion regarding use of 
Class 3 for materials which are classed 
as flammable liquids and those that are 
described as combustible materials. 

Several commenters urged RSPA to 
eliminate the proposal in § 173.120 
(b)(l)(ii) and (b)(2) to regulate liquids 
with flash points over 93 *C (200 °F) as 
combustible if they are shipped at or 
near their flash point temperatures. 
Subsequent to the publication of Notice 
87-4, RSPA issued a proposed 
rulemaking addressing the shipment of 
materials at or above their flash points 
as well as other "elevated temperature" 
materials. Thus, because the proposal in 
(b)(l)(ii) and (b)(2) is addressed in 
another rulemaking, it is removed from 
this final rule. 

Section 173.121. This section contains 
assignment of packing groups for 
materials in Class 3, based on their 
volatility and ignitability. Paragraph (a) 
assigns packing groups to Class 3 
materials using the flash point and 







52436 Federal Register / Vol. 55. No. 246 / Friday, December 21. 1990 / Rules and Regulations 


boiling point criteria found in the U.N. 
Recommendations. Special procedures 
for classing and assigning packing 
groups to viscous liquids, found in the 
U.N. Recommendations, are contained 
in paragraph (b). These paragraphs are 
adopted as proposed in Notice 87-4. 

c. Class 4 and Class 5—Flammable 
Solids, Oxidizers, and Organic 
Peroxides 

This final rule expands and improves 
the definitions of materials in Classes 4 
and 5. It describes methods and criteria 
for classifying a material into Class 4 or 
5 and assigns packing groups. Shipping 
names within Division 5.2 (organic 
peroxides) are revised to conform with 
the U.N. Recommendations. 
Requirements for self-reactive materials 
are added. Organic peroxides 
requirements are revised. 

Two classification systems are 
adopted in this final rule. They are in the 
form of appendices to the HMR part 173. 
Each system provides tests and criteria 
for the assignment of a material to a 
division within a class and to a packing 
group. The methods used to classify a 
material are based on the U.N. 
Recommendations, chapters 11 and 14, 
for Division 5.1 solids and Class 4 
materials, respectively. 

An additional classification system is 
adopted for Division 5.2 materials. Since 
Notice 87-4 was published in 1907, the 
United Nations has introduced “generic" 
shipping descriptions. Now, when a new 
organic peroxide is introduced into 
commerce, its transportation hazards 
are determined using standard tests. A 
competent authority, as defined in 
accordance with § 171.8, then assigns 
the new organic peroxide to a generic 
type description based on the test 
results. By using this procedure, it is not 
necessary to go through the lengthy 
process by which the importing and 
exporting countries reach agreement on 
packaging requirements or the 
assignment of a U.N. identification 
number whenever a new organic 
peroxide product comes on the market. 
More importantly, because the 
classification system is based on hazard 
considerations, its implementation will 
help effect uniform safety standards. 
Included as part of these safety 
standards is a new method for 
specifying Division 5.2 packaging. To 
accommodate the large number of 
special packaging provisions for self¬ 
reactive substances (Division 4.1) and 
organic peroxides (Division 5.2). this 
final rule includes two packaging 
sections. §§ 173.224 and 173.225, 
respectively. 

This final rule adopts seven 
subgroupings for the classification of 


flammable solids. These subgroupings 
generally agree in principle with the 
definitions of Class 4 materials in the 
U.N. Recommendations. Definitions, 
tests and criteria for classifying 
oxidizers that were being considered 
under Docket HM-179 are partially 
incorporated in this final rule. The 
portion applying to solid oxidizers has 
been incorporated into the U.N. 
Recommendations and are contained in 
appendix F to part 173. RSPA believes 
regulation addressing liquid oxidizers 
should await adoption of criteria in the 
U.N. Recommendations. 

Definitions of flammable solids, 
combustible materials and materials 
that are dangerous when wet (Class 4) 
are clarified in 5 173.124. Criteria by 
which a material is classified in Class 4 
are explained in appendix E to part 173. 
This final rule offers two test methods 
for determining Class 4 materials: 

(1) Step-by-step protocol tests to 
evaluate specific characteristics of 
materials which may be experienced 
during transportation: and 

(2) A comparison of materials. 

The sections in Notice 87-4 

addressing materials in Divisions 5.1 
and 5.2 are extensively revised in this 
final rule. Revisions to Division 5.2 
(organic peroxides) include 20 new 
generic shipping descriptions in the 
§ 172.101 Table that replace 156 existing 
Table entries, a classification system for 
assigning generically described 
materials to packing groups and 
packaging requirements that 
accommodate the unique characteristics 
of organic peroxides. A listing of 
technical names for organic peroxides 
appears in a new Organic Peroxides 
Table in § 173.225. This table is to be 
used to determine the applicable generic 
shipping name, packaging and other 
requirements for known organic 
peroxides. Materials not identified by 
technical name, or formulations of 
identified materials, must be approved 
by the Associate Administrator for 
Hazardous Materials Safety. 

Section 173,124. The definitions for the 
divisions in Class 4 are expanded for 
clarity. Explanations or examples are 
added so that the type of materials 
identified by name can be understood. 
As revised, the general term for matches 
and similar materials has been 
shortened to "materials which cause a 
fire through friction". In paragraph 
(a)(3), (i) is removed and (ii), (iii), and 
(ivj are redesignated (i). (ii), and (iii) 
respectively. 

Section 173.125 . This section is 
revised to show the criteria for assigning 
packing groups for Class 4 materials. In 
Notice 87-4, RSPA proposed to supply 
the U.N. Recommendations’ test 


methods and criteria for assignment of 
packing group. This is provided in 
appendix E. Placing those criteria in the 
regulations makes them more 
accessible. 

Section 173.127. This new section 
contains the definition and packing 
group assignment for Division 5.1, so 
that definitions terms for Divisions 5.1 
and 5.2 will be located in separate 
sections. The definition of Division 5.1 
has been amended by deleting examples 
of specific anions which may contribute 
to a fire. The examples are no longer 
needed because of the revised definition 
and addition of test methods in the new 
appendix F. 

Section 173.128 . The definitions for 
organic peroxides are expanded to 
conform with changes to the U.N. 
Recommendations made since 
publication of Notice 87-4. The 
definitions appear in paragraph (a). An 
exception, based on available oxygen, 
appears in paragraph (a)(4). Seven 
generic types of organic peroxides are 
defined in paragraph (b). The procedure 
for assigning a specific organic peroxide 
to a generic type is set forth in 
paragraph (c). If an organic peroxide is 
identified by technical name in the 
Organic Peroxides Table in § 173.225, 
the generic type is assigned in that 
Table. Otherwise, the type is assigned 
by the Associate Administrator for 
Hazardous Materials Safety based on 
submission of test data. Test procedures 
are incorporated by reference to Part III 
of the U.N. Recommendations on the 
Transport of Dangerous Goods. Tests 
and Criteria, in paragraph (d) of 
§ 173.128, and a specific testing protocol 
is set forth. Questions have been raised 
by commenters concerning how organic 
peroxides and peroxide mixtures which 
have been shipped for some time, but 
are not listed in the Organic Peroxide 
Table in § 173.225, will be addressed. A 
transition period of two years is 
provided in this final rule; during this 
time any organic peroxide not in the 
Organic Peroxide Table must be 
evaluated in accordance with the 
method specified in § 173.128(d) so that 
the proper generic shipping name can be 
assigned. 

Section 173.129. This section is 
revised to address Division 5.2 because 
assignment of packing groups for 
Division 5.1 materials is now located in 
§ 173.127. All Division 5.2 materials are 
assigned to Packing Group LI; the 
rationale is that all Division 5.2 
materials represent at least a moderate 
danger. Materials that might be in 
Packing Group I would pose an even 
greater hazard if not permitted to vent 
should decomposition begin. In other 
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words, a packaging failure due to 
decomposition would be a much greater 
hazard in a Packing Group I packaging 
than the failure of a Packing Group II 
packaging because more pressure would 
have built up within the former. 

d. Class 6—Poisonous Materials and 
Infectious Substances 

Class 6 contains two divisions; 
Division 6.1 for poisonous (toxic) 
materials and Division 6.2 for infectious 
substances. 

Section 173A32. Paragraph (a) of this 
section defines Division 6.1 materials as 
materials, other than gases (toxic gases 
are in Class 2), that are known to be so 
toxic to humans as to afford a hazard to 
health during transportation. In the 
absence of data, specific criteria is 
stated based on animal tests for each of 
the three sources of exposure—oral, 
dermal and inhalation. Paragraph (b) 
describes the animal tests which are 
used to determine the threshold toxicity 
levels of materials when their toxicity is 
not known. Paragraph (c) authorizes the 
Associate Administrator for Hazardous 
Materials Safety to make discretionary 
determinations on the classification of 
Division 6.1 materials. These paragraphs 
are essentially adopted as proposed in 
Notice 87-4. 

Proposals to adopt U.N. Division 6.1 
definitions, criteria and Packing Group 
assignments in §5 173.132 and 173.133 
were generally supported by 
commenters to Notice 87-4. They agreed 
with proposals to carry over slightly 
modified criteria for the determination 
of inhalation toxicity from the existing 
§ 173.3a (Docket HM-196) and to employ 
more rigorous standards than those 
existing under the Poison B definition in 
§ 173.344 for determining oral and 
dermal toxicity. However, several 
commenters noted that RSPA’s proposed 
Division 6.1 definitions, aligned with 
U.N. Recommendations, do not agree 
with other Federal agency definitions of 
“highly toxic materials’', such as those 
maintained by the Occupational Health 
and Safety Administration (OSHA) and 
the Environmental Protection Agency 
(EPA). Other commenters urged RSPA to 
consider better test protocols for 
determining Division 6.1 materials and 
Packing Groups. One toxicologist said 
restricting data to white rats, as 
proposed in paragraph (b) for the 
definition of inhalation toxicity, and 
recommended by the U.N., “artificially 
limits the number of chemicals that can 
be assessed." Another commenter 
suggested EPA’s approach, i.e., using 
“the most sensitive mammalian species" 
to better represent the susceptibility of 
humans to chemical toxicity. RSPA 
disagrees. The use of rats is a generally 


accepted practice, and RSPA is 
maintaining definitions in § 173.132 
describing their use in testing. RSPA 
also disagrees with commenters who 
recommended revisions to proposed 
inhalation toxicity criteria that reflect 
LC50 values derived from higher 
saturated vapor concentrations. In 
(a)(3)(ii). RSPA proposed to align acute 
inhalation toxicity criteria (vapors) for 
Packing Group III with the U.N. 
Recommendations at 5,000 parts per 
million (ppm) at a saturated vapor 
concentration (SVC) of more than %th 
the LC50 value. RSPA regards this 
criterion to be a reliable indicator of 
toxicity in a test situation when the 
LC50 value cannot otherwise be 
determined because the test chamber 
has reached full saturation. 

Any major revision to Division 6.1 
criteria and test protocol at this time 
would contravene RSPA’s intent in 
Docket HM-181 to achieve regulatory 
consistency, and is considered beyond 
the scope of this final rule. Efforts 
toward developing more exact 
definitions for the transport of highly 
poisonous liquids should be considered 
during future sessions of the U.N. 
Subcommittee and full Committee of 
Experts. Regarding criteria differences 
among Federal agencies, RSPA believes 
that DOTs lead in establishing acute 
toxicity criteria usually has been 
followed in the past, and it is reasonable 
to expect that uniform criteria among all 
agencies eventually will be similar to 
those adopted in Docket HM-181. 

Some adjustments to final regulatory 
text have been made in response to 
commenter suggestions to clarify criteria 
and the suggested limit test protocol. 
RSPA has clarified language in (b)(1) 
defining the use of male and female 
young albino rats to reflect the 
importance of sex difference in 
interpreting LCso test results. One 
commenter's suggested use of the phrase 
“shaved intact skin (avoid braiding)" 
instead of “bare skin" in (b)(2) for 
dermal LD*o testing is adopted. RSPA 
also is adopting a commenter's 
suggested revision of (b) (1) and (2) to 
refer to the appropriate number of 
animals used in Division 6.1 testing as 
producing “statistically valid results." 

Section 173.133 . This section 
establishes packing group and hazard 
zone assignments for Division 6.1 
materials based on specific oral, dermal 
and inhalation toxicity criteria. The four 
hazard zones, A through D, established 
in this section are similar to those 
utilized in $ 173.116 for Division 2.3 
poisonous gases. RSPA notes that there 
are a number of materials that meet U.N. 
packing group criteria for higher hazards 


that are currently classified in lower 
hazard classes and packing groups. 

Since RSPA is adopting the U.N. packing 
group system for international 
consistency, hazard zones are employed 
to more accurately indicate the hazards 
of Division 6.1 materials than can be 
deduced from packing groups alone. 
RSPA believes that the use of the hazard 
zone system can ensure appropriate 
packaging and operating controls for the 
shipment of poison materials. 

Paragraph (a) aligns inhalation 
toxicity criteria with packing group and 
hazard zone assignments in the form of 
a graph based on section 6.5(c) of the 
U.N. Recommendations. Two methods of 
evaluating mixtures for inhalation 
toxicity are given in paragraph (b). The 
first method provides for the numerical 
estimation of the LC*> of a mixture when 
the concentrations of its individual 
constituents are known. The second 
method allows the use of simplified 
threshold tests with animals when the 
data are unavailable to conduct the 
numerical estimation. 

RSPA emphasizes that any credible 
human experience or LD&o and LCso data 
can be used to determine the 
classification of Division 6.1 materials 
and appropriate packing groups and 
hazard zones. Animal tests are never to 
be used to invalidate human experience. 
But RSPA recognizes that some testing, 
especially for mixtures, is needed to 
make Division 6.1 classification and 
packing group and hazard zone 
determinations. Therefore, to 
substantially reduce the number of 
animals used in testing, RSPA 
encourages the use of the formula in 
(b)(l)(i) to determine the packing groups 
and hazard zones of Division 6.1 
mixtures when LC*o data is available. 
When data is not available, 

§ 173.133(b)(2) authorizes the threshold 
toxicity (limit) test which minimizes the 
number of animals required for 
evaluation. 

Following a commenter’s 
recommendation, RSPA is revising the 
term "pi" in the volatility calculation for 
mixtures in (b)(l)(ii) to read: "partial 
pressure may be calculated according to 
Raoult's Law using appropriate activity 
coefficients. Where activity coefficients 
are not available, the coefficient may be 
assumed to be 1.0." RSPA accepts 
another commenter s suggestion that the 
term "vapor concentration" should 
replace "vapor pressure" in (b)(2)(iv)(B) 
to clarify the limit test calculation for 
Packing Group III mixtures. RSPA also 
accepts a commenter's suggestion that 
shippers calculating LCaoS of low 
volatility mixtures and mixtures of 
dissimilar toxological effects could be 
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better served by providing for more 
appropriate estimates of equivalent 
mixture LC5soS than is offered by the 
limit test in (b)(1). Thus, alternate 
calculations can be made with the 
approval of the Associate Administrator 
for Hazardous Materials Safety. 

Complex revisions to the limit test 
proposed in (b)(2) recommended by 
some commenter8 are considered 
beyond the scope of this rulemaking. For 
example, several commenters urged 
RSPA to adopt a more conservative 
approach for classifying mixtures if 
there are known or suspected 
synergistic or potentiating interactions 
between two or more components of a 
mixture. 

RSPA disagrees with commenters who 
recommended that Division 6.1 Packing 
Group III labeling ought to be optional 
for domestic shipments. RSPA believes 
there is a need to be consistent with 
U.N. Recommendations (6.7) and ICAO 
Technical Instructions which require the 
identification of materials presenting 
lower level but not insignificant 
hazards, especially to prevent these 
materials from being mixed with 
foodstuffs in the same shipments. 

Division 6.2. Infectious Substances. 
Revisions concerning infectious 
substances (etiologic agents) have been 
made in § § 173.134 and 173.196. and a 
new § 178.609 is added. These revisions 
are based on comments to this docket, 
recent developments within the U.N. 
Subcommittee on the Transport of 
Dangerous Goods (U.N. Subcommittee) 
concerning recommendations for 
infectious substances, and a final rule 
on etiologic agents issued under Docket 
HM-142A. 

The definition for an infectious 
substance has been revised and 
expanded to include agents that have 
the potential to cause severe, disabling 
or fatal disease, agents that affect 
animals only, and these agents listed in 
42 CFR 72.3 of the Department of Health 
and Human Services. The acquired 
immune deficiency syndrome (AIDS) 
virus and Lyme disease are examples of 
agents that are not listed in 42 CFR 72.3, 
but are addressed in the revised 
definition. 

Adjustments have been made to the 
format in 5 173.196. References to test 
requirements for outer packagings in 
§§ 173.465 and 173.466 which are 
designed for Type A radioactive 
materials packagings have been deleted. 
More appropriate tests for packages 
based on the U.N. Recommendations for 
infectious substances are incorporated 
into this final rule in § 178.609. These 
test requirements for packagings for 
infectious substances were taken from 
the Sixth revised edition of the U.N. 


Recommendations. In addition, the 
exception for “cultures of etiologic 
agents of 50 milliliters or less total 
quantity in one outside package" has 
been deleted by the final rule on 
etiologic agents issued under Docket 
HM-142A. 

Work on recommendations for 
infectious substances by the U.N. 
Subcommittee is still in progress. During 
the current two-year cycle (1989-1990), 
the Subcommittee is considering several 
proposals, which include: (1) Revising 
the definition for infectious substances: 
(2) adding recommendations for 
diagnostic specimens and biological 
products; and (3) improved performance 
test requirment9 for packagings. The 
regulations herein will reduce the risk 
associated with the transportation of 
infectious substances and bring the 
current regulations for "etiologic agents" 
into harmony with the U.N. 
Recommendations for "infectious 
substances." 

Section 173.134. The section is 
adopted essentially as proposed in 
Notice 87-4. However, the definition of 
"infectious substance" in paragraph 
(a)(1) has been revised and is no longer 
limited to agents listed in 42 CFR 72.3. It 
is expanded to include any agent that 
could cause severe, disabling, or fatal 
disease, or agents causing disease only 
in animals. Paragraph (a)(3) is revised to 
update references to 9 CFR and 21 CFR. 

e. Class 8—Corrosive Materials 

In the U.N. Recommendations, 
corrosive materials are placed in Class 
8. There are no divisions in Class 8. but 
there are three packing groups. 

Section 173.136. This section is 
adopted essentially as proposed in 
Notice 87-4. Class 8 is comparable to the 
corrosive material hazard class in the 
previous regulations, with one 
exception. In the previous HMR, a 
corrosive material was one which 
causes destruction of human skin tissue 
or which has a severe corrosion rate on 
steel. A U.N. Class 8 material is one 
which destroys human skin tissue, or 
has a severe corrosion rate on steel or 
aluminum. A material which corrodes 
aluminum usually has been classed in 
the HMR as an ORM-B (Other 
Regulated Materials, category B) 
material. Thus, the U.N. Class 8 
definition combines the corrosive 
material definition and the ORM-B 
definition. Under this rule, the ORM-B 
hazard class is eliminated and the U.N. 
definition for corrosive material is 
adopted. 

The HMR references a rabbit skin test 
in the definition of the corrosive 
material hazard class to demonstrate 
destructiveness to human skin, and a 


corrosion test on steel to demonstrate 
corrosivity to this metal. The Class 8 
definition contains both of these tests 
plus a corrosion test for aluminum 
similar to the steel test. It should be 
noted that the Class 8 definition in the 
U.N. Recommendations does not contain 
any of these tests, but the criteria for 
packing group assignment do reference 
the two metal corrosion tests. It should 
also be noted that, in order to reduce the 
number of animals used in the rabbit 
skin test. RSPA encourages the use of 
one group of animals. 

Section 173.137. Section 173.137 
contains the packing group assignments 
for Class 8 materials. The section is 
adopted essentially as proposed in 
Notice 87-4. The Packing Group I 
criterion specifies an animal skin test 
where necrosis occurs within a period of 
three minutes or less. 

The Packing Group II criterion is a 
skin test with necrosis appearing in 
more than three minutes but not more 
than 60 minutes. 

Packing Group III criteria for Class 8 
materials contain three elements: a skin 
test, as in the case of Packing Group I 
and II materials, but with necrosis 
appearing in not more than four hours; 
or a corrosion test on steel with a rate 
greater than 6.25 mm (0.246 inches) per 
year at a temperature of 55 °C (131 °F); 
or, a corrosion test on aluminum with a 
rate greater than 6.25 mm per year at 55 
°C (131 °F). Materials which are only 
corrosive to metals and not to skin are 
assigned to Packing Group III. 

f. Class 9—Miscellaneous Hazardous 
Materials 

Section 173.140. In the U.N. system. 
Class 9 is reserved for miscellaneous 
hazardous materials, e.g.. materials 
which experience has shown need to be 
regulated but which do not fit any other 
hazard class definition. The hazard 
class definition for Class 9 in this rule 
includes the general wording of the U.N. 
Class 9 definition and. in addition, 
includes the definitions retained from 
the current HMR for ORM-A and ORM- 
E materials. An ORM-A material was 
defined in the HMR as a material with 
irritating or noxious effects that might 
cause hazardous situations in enclosed 
spaces, especially in aircraft. In this 
rule, the ORM-A hazard class is 
removed; some ORM-A materials are 
now classed as Division 6.1, Packing 
Group III materials; others are regulated 
in Class 9. DOT is obligated to designate 
hazardous substances and hazardous 
wastes as hazardous materials under 
regulations issued by EPA pursuant to 
the Comprehensive Environmental 
Response. Compensation, and Liability 
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Act (CERCLA) and the Resource 
Conservation and Recovery Act 
(RCRA). In this final rule, those 
hazardous substances and hazardous 
wastes which do not satisfy any other 
hazard class definition are now 
regulated in Class 9. The ORM-E hazard 
class definition is removed. In a 
December 1906 meeting, the U.N. 
Committee of Experts on the Transport 
of Dangerous Goods adopted shipping 
descriptions for environmentally 
hazardous substances (specifically, 
"Environmentally hazardous 
substances, solid, n.o.s.. Class 9. UN 
3077" and "Environmentally hazardous 
substances, liquid. n.o.s.. Class 9, UN 
3082"). RSPA is adopting these shipping 
descriptions for use when describing a 
hazardous substance or hazardous 
waste which does not meet any other 
hazard class definition. 

The ORM-C hazard class is also 
removed. A material previously classed 
as an ORM-C, which does not meet a 
U.N. class definition, is now regulated in 
Class 9. 

Section 173.144. Section 173.144 
defines the ORM-D hazard class. The 
ORM-D hazard class definition, which 
covers consumer commodities and 
cartridges, small arms, and cartridges 
power devices, is essentially unchanged, 
and is the only ORM class that is 
retained from the HMR. It is retained 
because the U.N. system either does not 
regulate these materials and DOT does 
(because of a statutory requirement or 
experience), or the level of regulation 
under the U.N. system is inappropriate 
because of the form or quantity of the 
materials as shipped. 

Section 173.145. This section is 
revised to explain that packing groups 
are not assigned to ORM-D materials. 

g. Exceptions 

Sections 173.150 through 173.156. 

These sections contain exceptions from 
packaging requirements and other 
requirements of the regulations for 
Classes (or Divisions) 3, 4.1, 5.1, 5.2, 6.1, 
8, 9. and ORM-D. The sections are 
adopted essentially as proposed in 
Notice 87-4. In each section, under 
"Consumer commodities", a statement is 
added to clarify that the shipping paper 
exception does not apply to hazardous 
substances or hazardous wastes. 

As is presently the case, exceptions 
are provided for a specific material only 
if the entry for that material in the 
§ 172.101 Table (specifically. Column 8a) 
contains a reference to one of the 
aforementioned sections. In general, 
exceptions are not provided for Packing 
Group I materials. 

The exceptions are based on 
provisions in the HMR, but are 


somewhat more restrictive. For example, 
for materials packaged under "limited 
quantity" provisions, there previously 
were no weight restrictions on outer 
packagings for many of the materials 
such as flammable liquids, corrosive 
materials and poisons. In this final rule, 
a per package limit of 30 kg (66 pounds) 
is adopted for most materials shipped 
under limited quantity provisions. 

Section 173.150. Section 173.150 
contains exceptions for Class 3 
flammable and combustible liquids. 
Paragraph (a) sets forth general 
requirements for exceptions in this 
section. Paragraph (b) establishes a per 
package limit of 30 kg (66.1 pounds) 
gross weight for flammable liquids and 
authorizes use of non-specification 
combination packaging with inner 
packaging capacity limits geared to the 
degree of hazard presented by materials 
in Packing Groups I, II and III. The 
limited quantity provision in 5 173.150 
provide an exception from specification 
packaging requirements, labeling 
(except for transport by aircraft), 
placarding and the carrier requirements 
of parts 174 and 177 (except those 
related to shipping papers). Paragraph 
(c) authorizes a material which 
conforms to the limited quantity 
provisions in paragraph (b), and which 
meets the definition in 5 171.8 for a 
consumer commodity, to be reclassed as 
an ORM-D material and renamed 
"Consumer commodity". The consumer 
commodity provision provides an 
exception from shipping paper 
requirements and certain other minor 
exceptions in addition to those provided 
for limited quantities. Existing 
exceptions for alcoholic beverages and 
aqueous solutions of alcohol are 
retained in paragraphs (d) and (e) as are 
existing exceptions for combustible 
liquids in paragraph (f). A provision is 
added in paragraph (f) whereby a 
flammable liquid with a flash point at or 
above 38 °C (100 °F) may be reclassed as 
a combustible liquid, except for 
transport by aircraft or vessel. 

For combustible liquids which are 
hazardous substances or hazardous 
wastes, RSPA is requiring packagings 
capable of meeting Packing Group III 
performance testing. RSPA also is 
eliminating exceptions in § 173.118(b) 
for high flash point 23 *C (73 °F) 
flammable liquids. These materials are 
now subject to Packing Group III 
packaging requirements. 

Section 173.151. This section provides 
limited quantity and consumer 
commodity exceptions for flammable 
solids (Division 4.1) in Packing Groups II 
and III. The section is adopted 
essentially as proposed in Notice 87-4. 
Outer padcagings are limited to 30 kg (66 


pounds) gross weight. Inner packagings 
are limited to 1 kg (2.2 pounds) net 
capacity each for Packing Group II 
materials and 5 kg (11 pounds) for 
Packing Group III. The relief provided is 
the same as for flammable liquids (i.e., 
packaging, labeling, placarding, etc.). 

Section 173.152. This section provides 
limited quantity and consumer 
commodity exemptions for oxidizers 
(Division 5,1) and organic peroxides 
(Division 5.2) in Packing Groups II and 
III. The exceptions generally are the 
same a 3 those proposed in Notice 87-4 
and Docket HM-181D. In this final rule, 
paragraph (b) is revised to remove the 
reference to Packing Groups II and III 
for Division 5.2 materials, because all 
Division 5.2 materials are assigned to 
Packing Group II. 

Section 173.153. This section provides 
limited quantity and consumer 
commodity exceptions for poisonous 
materials (Division 6.1). The section is 
adopted essentially as proposed in 
Notice 87-4. Limited quantity provisions 
are limited to Packing Group III 
materials and do not include a labeling 
exception. Consumer commodity 
provisions are provided for limited 
quantities and for drugs and medicines, 
irrespective of packing group. 

Section 173.154. This section provides 
limited quantity and consumer 
commodity exceptions for corrosive 
materials in Packing Groups II and III. 
The section is adopted essentially as 
proposed in Notice 87-4. Additional 
exceptions are provided for materials 
classed as Class 8 Packing Group III 
solely because they are corrosive to 
aluminum or steel. Materials having a 
corrosive effect on aluminum are not 
subject to the HMR when transported by 
motor vehicle or rail. Materials having a 
corrosive effect on steel are not subject 
to the HMR when transported in bulk 
packagings by motor vehicle or rail. 

Section 173.155. This section provides 
limited quantity and consumer 
commodity exceptions for miscellaneous 
hazardous materials (Class 9). The 
section is adopted essentially as 
proposed in Notice 87-4. These 
materials are generally in Packing Group 
III. Exceptions from packaging 
requirements are provided for outer 
packagings not exceeding 30 kg (GO 
pounds) gross weight and inner 
packagings with net capacities not over 
4 L (1 gallon) for liquids or 5.0 kg (11 
pounds) for solids. 

Section 173.156. This section contains 
additional exceptions applicable to 
ORM-D materials when transported by 
a private or contract motor carrier from 
a distribution center to a retail outlet. 
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The section is adopted as proposed in 
Notice 87-4. 

5. Subpart E: Non-bulk Packaging for 
Hazardous Materials Other Than Class 
1 and Class 7 

A shift to the non-bulk packaging 
standards of the U.N. Recommendations 
is one of the original goals of Docket 
HM-181. The advantages of that system 
are discussed earlier in this rulemaking 
and are not repeated here, except to say 
that two principles from those 
arguments have been used in the 
development of the non-bulk packaging 
authorizations. Those principles are: (1) 
Materials of similar hazard are, in 
general, packaged in the same manner, 
and (2) any packaging which is suitable 
for a material because of the chemical 
and physical properties of the material 
is authorized for that material. In this 
rule, packagings are authorized even 
though they are not economical for use. 
Also, an attempt is made to avoid the 
practice of only authorizing those 
packagings which shippers have 
petitioned the Department to use. This 
happened extensively in the past as 
exemptions were converted into 
regulations. Exemption packagings often 
were suitable for other materials not 
covered by the exemption; but because 
those materials were not mentioned in 
the exemption, those packagings were 
not authorized for them when the 
exemption later was converted to a 
regulation. In keeping with these 
principles, the majority of materials in 
the § 172.101 Table, when shipped in 
non-bulk packagings, are accommodated 
by eight packaging sections: three for 
liquids, three for solids, a general non¬ 
bulk section for material not requiring 
DOT specification or U.N. standard 
packagings. and a packaging section for 
high hazard liquids which authorizes 
only DOT specification gas cylinders. 
The three general sections for liquids 
include one each for Packing Groups I, 

II, and III, and the three general sections 
for solids include one each for Packing 
Groups I, II, and III. Packing Group II 
materials (liquid or solid) can be 
packaged in accordance with either the 
Packing Group I or II sections, and 
Packing Group III materials can be 
packaged in either Packing Group I, II. 
or III packagings. (Note that for air 
shipments. Packing Group III materials 
must be placed in packagings that meet 
Packing Group II performance levels.) 

A unique packaging section for a 
particular hazardous material has been 
added where the general packaging 
sections, even modified by special 
provisions, are not adequate to safely 
package the material. There are 
approximately 42 sections between 


§§ 173.158 and 173.229 which cover the 
non-bulk packaging authorizations for 
particular materials or classes of 
materials or devices. Section 173.158, for 
example, specifies the authorized non¬ 
bulk packagings for nitric acid. Because 
of its special corrosive and oxidizing 
qualities, nitric acid requires special 
packaging materials. Stainless steel 
drums are one of the packagings 
authorized, and different alloys of 
stainless steel or different heat 
treatments of the same alloy are 
required for different strengths of nitric 
acid. Section 173.158 lists these different 
requirements. Machines and devices 
containing hazardous materials and the 
packagings for them are covered by 
special packaging sections because they 
usually cannot be packaged in ordinary 
hazardous material packagings. such as 
drums and boxes. For example, 

§ 173.174 covers refrigerating machines. 

Sections 173.158 through 173.172 . 
These sections are adopted essentially 
as proposed in Docket HM-181. In 
8 173.159, a packaging authorization for 
fiberboard boxes is added in new 
paragraph (c)(7) consistent with the 
requirements previously contained in 
8 178.205-28a. Paragraphs (a) and (c) of 
8 173.171 are revised to reference 
8 173.56 for the examination and 
approval of smokeless powder and its 
packagings, rather than the repetitive 
listing of organizations that perform 
these examinations. 

Section 173.173. Many commenters 
from the paint and coatings industry 
stated that no existing DOT-37 series 
removable head drum will pass the 
required performance tests. They 
indicated that the cost to the industry in 
converting to a drum that will withstand 
the tests is not justified, since there is a 
history of safe transportation using the 
DOT 37-series drums. Commenters 
conceded that the requirements 
proposed in Notice 87-4 will encourage 
substantial technological innovation 
through performance protocols in the 
future. However, these commenters 
argued that since these innovations 
have not yet been made, the only 
alternative for these shippers is to use 
DOT-17 series drums. One commenter 
quoted a cost in excess of $500,000 per 
year for their company alone to switch 
to DOT-17 series drums. Most 
commenters suggested that the DOT-37 
type removable head drums be 
authorized for shipment of paints on the 
basis of successful transportation rather 
than on testing results. 

An exception has been incorporated 
into the packaging requirements for 
paint, paint-related material, adhesives, 
and inks in Packing Groups II and III. 


This exception permits the 
transportation of these materials in 
metal packagings of not over five liters 
each, packed in a strong outer 
packaging. These packagings are not 
required to conform to the performance 
testing requirements of part 178. The 
exception is consistent with special 
provision 187 of the U.N. 
Recommendations, which also excepts 
paint and paint-related materials from 
the packaging testing requirements for 
metal or plastic packagings of five liters 
or less capacity, if they are in palletized 
loads or in outside packagings. This 
exception eases the burden on the paint 
and paint-related materials industry in 
converting from a DOT specifications 
system to a performance-based system. 
The transition period will give this 
industry ample time to develop 
economically sound packagings which 
are capable of passing the required 
performance tests. RSPA is retaining the 
requirement that packagings for paint 
and paint related materials, with 
capacities greater than five liters, be 
capable of withstanding performance 
tests. 

Section 173.174 through 173.184. These 
sections are adopted essentially as 
proposed in Notice 87-4, with the 
exception of § 173.180 which has been 
removed and reserved. 

Section 173.185. This section is 
revised to incorporate the majority of 
changes which have been agreed upon 
in the U.N. deliberations since 1987. 
Shipping names have been provided to 
accommodate batteries with liquid and 
solid cathodes, the hazard class has 
been changed to Class 9, and the 
MISCELLANEOUS label required. 
Rechargeable cells and batteries have 
not been considered by the U.N. groups 
yet and they are still required to be 
approved by the Associate 
Administrator for Hazardous Materials 
Safety under this section. Devices 
containing lithium cells and batteries 
are also subject to approval by the 
Associate Administrator for Hazardous 
Materials Safety because the rapidly 
expanding use of lithium cell is expected 
to create many unforeseen 
configurations that it is considered 
impracticable to control them under a 
specific regulation at this time. In 
addition. RSPA believes the tests 
required on the cells and batteries may 
not always fully evaluate their hazards 
when used in electronic equipment. 

RSPA agrees with the only comment 
on this section, which suggested that the 
detailed chemistries of the lithium cells 
and batteries are unnecessary. 
Therefore, the chemistries have been 
deleted from paragraph (a). The 
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commenter also recommended that the 
"NEMA STANDARD FOR 
TRANSPORTATION OF LITHIUM 
CELLS AND BATTERIES*' be used as a 
basis for exempting certain cells and 
batteries from regulation. RSPA is not 
adopting the NEMA standard as a basis 
for exempting certain cells and batteries 
because we do not believe it adequately 
evaluates all the hazards of lithium cells 
and batteries. RSPA plans to initiate a 
project to develop comprehensive test 
methods to evaluate the hazards of 
lithium cells and batteries. 

Sections 173.186 through 173.195. 

These sections are adopted essentially 
as proposed in Notice 87-4. In § 173.192, 
an immersion bath test for cylinders 
containing phosgene has been added in 
paragraph (c). This test was not 
included in the proposals of Notice 87-4. 

Section 173.196. This section is 
adopted as proposed in Notice 87^t. 
except for the following changes. 
Paragraph (a)(2) is revised to add a 
requirement that an outer packaging 
must be of adequate strength for its 
capacity, mass, and intended use. 
Paragraph (f)(3), as proposed in Notice 
87-4, has been removed based on a final 
rule issued under Docket HM-142A. 
Paragraphs (b), (c), (d). (e). and (f) are 
redesignated paragraphs (d), (e), (f), (g), 
and (h), respectively. A new paragraph 
(b) is added to reference package testing 
requirements in § 178 609. A new 
paragraph (c) is added regarding the 
minimum size for packagings consigned 
as freight. 

Section 173.198. This section specifies 
packagings for nickel carbonyl and is 
adopted as proposed in Notice 87-4. 

Sections 173.201-203 and 173.211-213. 
Most liquid and solid hazardous 
materials are referred to the generic 
packaging sections in subpart E and are 
adopted essentially as proposed in 
Notice 87-4. The packaging sections for 
liquids are §§ 173.201,173.202, and 
173.203 for Packing Group I, II. and III 
materials, respectively. Similarly, the 
packaging sections for solids are 
§§ 173.211,173.212, and 173.213 for 
Packing Group I, II, and III materials, 
respectively. Each section offers a 
number of combination and single 
packagings that provide roughly 
equivalent levels of packaging and that, 
in general, can be used for packaging a 
material of the packing group referenced 
by the section. Other restrictions might 
apply either through the special 
provisions in the § 172.101 Table or 
through the general packaging 
requirements of subpart B of part 173. 
Also, for transportation aboard 
passenger-carrying aircraft, single 
packagings are not authorized for 
Packing Group I or II materials. 


As pointed out, each of the six general 
sections is targeted for a particular 
packing group and offers an array of 
packagings of an equivalent level of 
packaging integrity. (For example. 

§ 173.201 authorizes packagings for 
liquid materials in Packing Group I). The 
equivalency among the various 
packagings is established by the 
performance tests which all of these 
packagings must meet. For other than 
cylinders, packagings authorized in 
§ 173.201 must meet the performance 
tests in subpart M of part 178 at the 
Packing Group I level. For materials 
with a specific gravity of 1.2 or less, the 
Packing Group I performance level 
consists of a drop test at 1.8 meters (5.9 
feet), a stacking test, a leakproofness 
test, and a hydrostatic pressure test with 
the pressure determined by the vapor 
pressure of the material or a specified 
minimum. Similarly, in §§ 173.202 and 
173.203, equivalency is established for 
the authorized array of liquid 
packagings at the Packing Group II and 
III levels, respectively, by the 
performance tests at those levels. For 
example, the drop test height for Packing 
Group II is 1.2 meters (3.9 feet) and for 
Packing Group III is 0.8 meters (3 feet). 
The same principles would apply to 
solid materials in §§ 173.211.173.212, 
and 173.213. 

Not all possible packagings that could 
be used for these materials are 
enumerated in each section. However, in 
this final rule, RSPA is expanding the 
list of authorized packagings in 
§§ 173.201-203 and §§ 173.211-213 to 
include non-removable head drums to 
provide for greater drum use versatility. 
RSPA also is adding lNl and 1N2 metal 
drums to the list of approved outer 
packagings in § 173.201. RSPA 
essentially is retaining authorized drum 
use patterns for liquids proposed in 
Notice 87-4. For example, §§ 173.201, 
173.202, and 173.203 authorize the 1A1 
drum as a single-unit packaging, but the 
wooden barrel, 2C2 is authorized for 
§§ 173.292 and 173.203 only. Similarly, 

§§ 172.212 and 173.213 authorize both 
the 4G fiberboard box and the 1G fiber 
drum, as single unit packagings for solid 
materials, but neither is authorized by 
§ 173.211. In this final rule, 5H4 plastic 
film bags are authorized as single 
packagings for Packing Group II and III 
solid hazardous materials in §§ 173.212 
and 173.213. 

The non-bulk packaging 
authorizations assigned in Column 8b of 
the § 172.101 Table usually refer to one 
of the generic packagings sections (i.e., 

§ 173.201,173.202,173.203,173.211, 
173.212, or § 173.213) based on the 
physical characteristics of the 
hazardous material and the assigned 


packing group. These packaging 
authorizations are not based on the 
material’s hazard class, except to the 
extent that the hazard class reflects the 
physical state. For example. Class 3 
materials are liquids and are not 
authorized in those packaging sections 
(§§ 173.211,173.212, and 173.213) 
reserved for solids. 

Section 173.201. This section 
authorizes non-bulk combination and 
single packagings for Packing Group 1 
liquids, and is adopted essentially as 
proposed in Notice 87-4. Paragraph (a) 
establishes general packaging 
requirements. Authorized combination 
outer and inner packagings are listed in 
paragraph (b) and single packagings in 
paragraph (c). Packagings inadvertently 
omitted in Notice 87-4 are accordingly 
added to the lists of approved outer 
packagings in §§ 173.201-203 and 
§5 173.211-213. They include the 1A1, 
1B1, INI, 1H1, 3A1, 3H1 and 1N2. 

Section 173.202. Generic non-bulk 
packaging requirements for hazardous 
liquids in Packing Group II are 
contained in this section, and they are 
adopted essentially as proposed in 
Notice 87-4. General packaging 
requirements for Packing Group II 
liquids are set forth in paragraph (a). 
Paragraph (b) contains lists of 
authorized combination outer and inner 
packagings. Authorized single 
packagings are listed in paragraph (c). 

Based on a lack of supporting data, 
RSPA declines commenter requests to 
add the coated or lined 1G fiber drum to 
the single packaging lists in §§ 173.202 
and 203 for Packing Group II and III 
liquids and § 173.211 for Packing Group I 
solids. The 1G drum already is 
authorized as an outer combination unit 
for all hazardous liquids and solids, but 
not as a single packaging. The 
composite 6HG1 fiber drum with a 
plastic receptacle is authorized as a 
single packaging for Packing Group II 
and III liquids and for all solid 
hazardous materials. 

Section 173.203. This section contains 
generic non-bulk packaging 
authorizations for liquids in Packing 
Group III and is adopted essentially as 
proposed in Notice 87-4. General 
requirements are established in 
paragraph (a). Authorized combination 
outer and inner packagings and single 
packagings are listed in paragraphs (b) 
and (c), respectively. 

Section 173.204. This section, adopted 
as proposed in Notice 87-4, addresses 
liquid or solid materials which do not 
require packaging in conformance with 
any of the U.N. standards; that is, non¬ 
specification or non-standard packaging 
is authorized. This provision applies to 
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certain low hazard materials for which 
even Packing Group IU performance 
levels are not considered necessary. The 
packaging restrictions for these 
materials are contained in subpart B of 
part 173, primarily § 173.24. These 
restrictions are similar to those that now 
apply to use of non-specification 
packagings and for limited quantities. 

Section 173.205. This section requires 
liquids needing a high level of package 
integrity, to be packaged in DOT 
specification gas cylinders, and is 
adopted as proposed in Notice 87-4. 
Based on the merits of several 
comments, RSPA is adding a reference 
to § 173.201 for Packing Group 1 liquids. 

Section 173.211. This section 
authorizes combination and single 
packagings for solid hazardous 
materials in Packing Group 1 and is 
adopted essentially as proposed in 
Notice 87-4. Paragraph (a) sets forth 
general requirements for the generic 
packaging assignments contained in this 
section. Authorized combination outer 
and inner packagings are contained in 
paragraph (b) and authorized single 
packagings are listed in paragraph (c). 
Based on the merit of a comment on this 
section, RSPA is adding an "N" note in 
§ 172.102(c)(5) allowing use of the 1G 
fiber drum for calcium cyanide. 

Section 173.212. Non-bulk packagings 
for solid hazardous materials in Packing 
Group II are authorized in this section 
which is adopted essentially as 
proposed in Notice 87-4. Paragraph (a) 
establishes general requirements for 
package assignments in this section. 
Combination and single packagings are 
authorized in paragraphs (b) and (c). 
respectively. Based on the merits of 
comments, RSPA is adding the 5H4 
plastic film bag to the list of authorized 
single packagings in § $ 173.212 and 
173.213. 

Section 173.213. This section 
authorizes non-bulk packagings for solid 
hazardous materials in Packing Group 
III, and is essentially adopted as 
proposed in Notice 87-4. General 
requirements for package assignments 
are set forth in paragraph (a). 

Authorized combination and single 
packagings are listed in paragraphs (b) 
and (c). respectively. 

Section 173.214. This section 
addresses packagings which require 
approval by the Associate 
Administrator for Hazardous Materials 
Safety, and is adopted as proposed in 
Notice 87-4. 

Section 173.216. All distinctions 
between "commercial" asbestos and 
"waste" asbestos have been removed. 
Paragraph (b) has been deleted and 
paragraphs (c) and (d) are redesignated 
(b) and (c), respectively. The section is 


otherwise adopted as proposed in 
Notice 87-4. 

Sections 173.217 through 173.222. 
These sections are adopted essentially 
as proposed in Notice 87-4. In § 173.219. 
in the section heading and paragraph 
(a), the new description "Life-saving 
appliances" is consistent with a final 
rule published under Docket HM-166W 
and with the description in the ICAO 
Technical Instructions. 

Section 173.223. The addition of this 
section was proposed in Docket 11M- 
181D to set forth criteria for determining 
when temperature controls are needed. 
In response to comments received on 
Notice 90-12, the § 173.223 Table on 
Method of Determining Control and 
Emergency Temperature has been 
moved to § 173.21, and § 173.223 is 
removed and reserved. 

Section 173.224. This section is added 
to specify packaging and temperature 
controls for self-reactive materials in 
Division 4.1. The section is adopted as 
proposed in Docket HM-181D. The 
packagings permitted for self-reactive 
materials are restricted, with two 
exceptions, to fiberboard outer 
packagings and plastic inner 
packagings. Furthermore, certain of 
these materials require temperature 
control. The most effective means of 
presenting these requirements is in a 
special section which is organized into 
two tables. The self-reactive materials 
table in paragraph (b) specifies, by 
identification number, the permitted 
packaging method(s) and the control 
and emergency temperatures, as 
appropriate, for the material being 
shipped. The table of packing methods 
in paragraph (c) specifies, by packing 
method, the types of packagings and 
package quantity limits. It should be 
noted that although these packagings 
are not in the U.N. Recommendations at 
present. RSPA anticipates inclusion of 
similar provisions in the U.N. 
Recommendations in the near future. 

Section 173.225. The section is 
adopted essentially as proposed in 
Docket HM-181D. Typographical 
corrections have been made to the 
§ 173.225(c) Table and § 173.225(d)(1) 
Table. A new paragraph (e)(3)(v) is 
added to authorize Specification 57 
portable tanks for three organic 
peroxides that are currently authorized 
in 49 CFR. 

The packaging system for organic 
peroxides proposed in Notice 87-4 is 
withdrawn and replaced with a new 
system which has been incorporated 
into the U.N. Recommendations. 
Paragraph (a) states that packaging for 
organic peroxides must conform to the 
provisions of the section. Paragraph (b) 
sets forth an Organic Peroxides Table 


which specifies the technical name for 
specifically identified organic peroxides, 
the identification number which is used 
to select an appropriate generic proper 
shipping name from the § 172.101 Table, 
specifications for concentrations of the 
peroxide or constituents of solutions, 
packing methods that may be used, 
temperature controls, and additional 
special provisions. 

Paragraph (c) sets forth procedures for 
new organic peroxides and formulations 
of identified peroxides and samples. 

New organic peroxides and formulations 
of currently identified peroxides must be 
approved for transport under the 
provisions of § 173.128(c). Packaging is 
then prescribed, by generic type, in the 
Packing Method Table for Generic 
Types in paragraph (c)(3) of § 173.225. 
Paragraph (c)(4) contains provisions for 
shipping samples for testing or 
evaluation. Approval by the Associate 
Administrator for Hazardous Materials 
Safety is required only for those 
materials subject to the refrigeration 
requirements of £ 173.21(f) (3). 

Paragraph (d) sets forth two Tables of 
Packing Methods, for liquids and solids, 
respectively, specifying the types of 
packagings and quantity limits 
applicable to each packing method. 
Paragraph (e) specifies authorized bulk 
packagings for those organic peroxides 
for which bulk packagings are 
authorized in the Organic Peroxides 
Table in paragraph (b). Bulk packagings 
are authorized only for those organic 
peroxides which are Type F liquids, 
generally based on current packaging 
authorizations. The system is based on 
the hazard of the material as determined 
by the tests which are also used to 
assign it to a generic type. The greater 
the hazard posed by a chemical, the 
smaller the packaging in which it may 
be shipped. In this way. a weighted 
hazard (the product of the severity of 
the hazard multiplied by its quantity) is 
nearly constant for all of the generic 
types. For packing methods OP8A and 
OP8B, there is an additional 
consideration: for large amounts of 
either material, the structural integrity of 
the container may limit the quantity 
authorized per package. For example, an 
OP8A allows the contents of inner 
plastic drums and receptacles to weigh 
200 kg when in an outer fiber drum, but 
only 75 kg w'hen in an outer fiber box. 

Section 173.226. Three types of high- 
integrity non-bulk packagings are 
authorized in § 173.226 for Division 6.1 
Packing Group I liquids poisonous by 
inhalation that fall into Hazard Zone A 
of the inhalation toxicity Packing Group 
Borderline graph (see § 173.133). These 
liquids exhibit LC50 values of 200 parts 
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per million (ppm) or less. Paragraphs (a) 
and (b) authorize gas cylinders and 
drum-within-a-drum configurations, with 
both drums required to meet Packing 
Group I performance tests. Paragraph (c) 
authorizes U.N. standard combination 
packagings with an “inner packaging 
system” that must be capable of 
withstanding subpart M Packing Group I 
tests without benefit of the outer 
packaging. One commenter asked RSPA 
to exempt shippers of Hazard Zone A 
liquid samples in combination 
packagings containing sufficient 
absorbent cushioning and not exceeding 
one liter capacity from “POISON" 
labeling and placarding requirements. In 
this final rule, RSPA is employing a 
tougher hazard communication standard 
for materials poisonous by inhalation. 
Thus, the POISON label and placarding 
exceptions for small packagings do not 
apply to shipment of Hazard Zone A or 
B materials. The provisions in § 173.226 
have otherwise been adopted 
essentially as proposed in Notice 87-4. 

Section 173.227. This section 
authorizes packagings for Division 6.1 
Packing Group I liquids poisonous by 
inhalation that fall into Hazard Zone 8 
of the inhalation toxicity Packing Group 
Borderlines graph. These liquids exhibit 
LC50 values between 201 ppm and 1,000 
ppm. Paragraph (a) authorizes for 
Hazard Zone B materials the packaging 
system established m § 173.226 for 
Hazard Zone A materials. Paragraph (b) 
sets forth drum-within-a-drum 
configurations, with both drums 
required to withstand Packing Group I 
performance tests. Based on the merits 
of numerous comments, RSPA is 
establishing minimum thickness and 
inner drum capacity requirements for 
three categories of the drum-within-a- 
drum configuration in paragraph (b). 
These include configurations with inner 
drum capacities of 30 liters or less, 31 to 
120 liters and greater than 120 liters. 
Paragraph (c) permits the use of certain 
single packagings for Hazard Zone B 
materials if they are blocked and braced 
in a sealed transport vehicle moving 
from one origin to one destination 
without immediate pickup or delivery. 

A number of commenters to Notice 
07-4 contended that packagings 
approved by the Associate 
Administrator for Hazardous Materials 
Safety under Docket HM-196 for 
transporting liquid materials poisonous 
by inhalation are unjustifiably 
eliminated by Docket HM-181. They 
said proposals in §§ 173.226 and 173.227 
do not provide the needed flexibility to 
package these materials and that Docket 
HM-181 eliminates many special 
approvals that are currently required for 


Hazard Zone A or B liquids. One 
commenter explained that many 
chloroformate chemicals meeting 
inhalation toxicity criteria are shipped 
in packagings approved by the 
Associate Administrator for Hazardous 
Materials Safety. "Docket HM-181 will 
significantly change the packaging 
requirements for these chemicals." 

Other commenters added that proposals 
in Notice 87- 4 "are unnecessarily 
restrictive and are not consistent with 
practices demonstrated to be safe." 

They recommended that RSPA allow 
continued use of all Docket HM-196- 
approved packagings for materials 
poisonous by inhalation. 

Under Docket HM-196, RSPA 
permitted industry to use packages of 
lesser integrity on an interim basis 
because more appropriate packagings 
were generally unavailable. RSPA had 
no intent to maintain every Docket HM- 
196 approval in Docket HM-181. 
However, based on the merit of 
comments to Notice 87-4. at least for 
Hazard Zone B materials, RSPA is 
relaxing package thickness requirements 
to accommodate certain approval 
packagings. RSPA also is establishing a 
third category of the drum-within-a- 
drum configuration, authorizing inner 
packagings with capacities of 30 liters or 
less. Most packagings approved under 
Docket HM-196 are not authorized in 
this final rule because RSPA believes 
measures are required to provide 
additional crush protection and better 
puncture and fire resistance. Provisions 
in §§ 173.226 and 173.227 reflect RSPA’s 
philosophy that bulk and non-bulk 
package survivability is the most 
effective way to reduce risk in the 
transport of materials poisonous by 
inhalation. For these materials, 
additional measures must be taken to 
increase the level of package integrity. 
Commenters noted that there are no 
provisions in §§ 173.226 and 173.227 as 
proposed in Notice 87-4 for authorizing 
plastic, inside packaging for materials 
poisonous by inhalation not compatible 
with metal containers. They contended 
that lack of authorized plastic inner 
packaging in these sections is 
inconsistent with proposed §§ 173.24(e) 
and 178.608(d) requiring packages to be 
compatible with their ladings. 
Commenters advised RSPA to allow 
continued use of Docket HM- 196- 
approval plastic packagings like the 
Specification 34 (lHl) drum or 
composite 6ILA1 drum with plastic liner. 
RSPA recognizes these concerns and, 
based on experience gained under 
Docket HM-196 approvals, is 
authorizing the use of plastic non¬ 
removable head drum (lHl) as an inner 


packaging and the 6HA1 composite 
drum inside metal packaging for both 
Hazard Zones A and B materials. 

Sections 173.228 through 173.230. 

These sections are adopted essentially 
as proposed in Notice 87-4. In § 173.230, 
the description "small arms 
ammunition" is replaced by the new 
description "cartridges, small arms, and 
cartridges power devices" for 
consistency with the new descriptions 
for Class 1 materials. 

6. Subpart F: Bulk Packaging for 
Hazardous Materials Other Than Class 
1 and Class 7 

a. Bulk Packaging Authorization 

Several commenters to Notice 87-4 
took exception to RSPA’s creation of 
broad bulk packaging sections. The 
commenters believed this would allow 
the use of bulk packagings previously 
not authorized for a commodity and 
might have an adverse effect on safety. 
RSPA does not agree with the 
commenters and has retained the 
concept of broad bulk packaging 
sections in this final rule. The present 
bulk packaging authorizations in part 
173 have evolved haphazardly 
throughout the years. Certain 
authorizations for particular materials 
provide a complete array of bulk 
packagings (tank car tanks, cargo tanks, 
and portable tanks). In some sections, 
materials with similar transportation 
hazards have not been authorized for 
similar bulk packagings due to oversight 
or because industry did not petition the 
ICC or DOT to authorize them. In these 
cases safety is not the issue. Other 
sections, which reflect special permit or 
exemption experience, are very specific 
and only allow a limited array of bulk 
packagings when other types are just as 
suitable. Some sections authorize bulk 
packagings which are inappropriate for 
certain high hazard materials, such as 
for materials which are poisonous by 
inhalation. 

In this final rule, RSPA has developed 
a methodology whereby a particular 
hazardous material can be matched with 
a group of bulk packagings which 
provide roughly equivalent levels of 
packaging integrity (referred to as 
"equivalent packaging"). The matching 
of a material and a packaging is based 
on physical and chemical properties, 
hazard classification, secondary hazard 
assignment, and packing group. It is 
important to understand what is meant 
by equivalent bulk packagings and how 
this concept provides a means of easily 
matching a hazardous material with a 
package designed to safely contain the 
material in transportation. Utilizing this 
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concept, it is possible to arrange the 
currently authorized specification bulk 
packaging (including AAR tank cars and 
marine portable tanks (MPT)) into new 
regulatory sections. While there are 
inherent differences in the specifications 
for each packaging, these packagings 
can be grouped into categories that 
provide equivalent levels of packaging 
integrity. This concept begins by 
authorizing all bulk packagings for 
relatively low hazard materials and 
progressively eliminating those which 
are not suitable for the categories of 
hazardous materials which pose greater 
hazards. 

While there are inherent differences 
in the individual specifications, RSPA 
believes that if a hazardous material can 
be safely carried in one type of cargo 
tank by highway, for instance, the 
authorization should be extended to ail 
cargo tanks of similar or greater 
packaging integrity. A result of this type 
of packaging authorization is a general 
increase in the number of available 
authorized bulk packagings for a given 
material. For example, a shipper should 
be allowed to transport a flammable 
liquid in an MC 330 or MC 331 cargo 
tank rather than in an MC 306 cargo 
tank even though this may not be 
economical for all shippers. 

Equivalent packagings are assigned to 
a hazardous material based on the 
material's hazard class, secondary 
hazard, and packing group. These 
assignments reflect what is currently 
authorized in the HMR, as w T ell as up-to- 
date toxicity, compatibility and other 
material-specific information. The 
equivalent packaging sections will "fit” 
most hazardous materials listed in the 
current S 172.101 Table. Virtually all 
hazardous material entries would be 
accommodated by the general bulk 
packaging authorized in § § 173.240 
through 17&245. Additional material- 
specific tailoring of packaging 
authorizations, if necessary, is made 
through special bulk packaging notes in 
column 7 of the § 172.101 Table. These 
notes modify a particular packaging 
authorization based on material specific 
needs. 

b. Rail Issues 

Based on comments to Notice 87-4 
concerning rail issues. RSPA and FRA 
published Docket HM-181C, which 
addressed tank car tank issues. These 
issues related to materials extremely 
poisonous by inhalation, shelf couplers, 
open top rail cars, watertight hopper 
cars, AAR specification tank car tanks, 
tank test pressure, special commodity 
requirements, inappropriate packagings, 
hydrogen fluoride, phosphorous 
pentasulfide, pressure relief device 


capacity, head protection, 
grandfathering, bottom outlets, heaters, 
hydrogen peroxide, placarding, and 
implementation. Comments were also 
received in the following four areas, 
which were not addressed in Docket 
HM-181C. 

(1) Operating practices. RSPA and 
FRA have determined that 
recommended substantive changes to 
operating practices for rail shipments of 
hazardous materials are outside the 
scope of this final rule. One commenter 
suggested, for example, that railroad 
companies: 

(1) Carry out training programs for 
railroad employees in such areas as the 
properties of the materials shipped and 
car securement, 

(2) Provide training for emergency 
responders to deal with emergencies, 

(3) Set maximum speeds for trains 
carrying loaded tank cars containing 
certain highly toxic materials, 

(4) Require trains carrying certain 
highly toxic materials to hold track at 
meet and pass points, and 

(5) Require drug and alcohol testing of 
railroad employees engaged in the 
handling of hazardous materials. 

(2) Gaskets. Several commentcrs 
recommended that the current 
requirement for AAR Tank Car 
Committee approval of gaskets be 
deleted as the Committee is not expert 
on gaskets. RSPA and FRA agree, but 
are planning to make this change in a 
separate rulemaking. 

(3) Safety relief devices. For certain 
materials that are poisonous by 
inhalation, this final rule would require 
that single unit tank car tanks be 
equipped with thermal protection and 
increased safety relief valve capacity. 
Alternatively, the tank could be 
equipped with a smaller relief valve and 
extra thermal protection. Several 
commenters recommended that, for 
materials poisonous by inhalation, the 
use of large safety relief valves should 
be prohibited. RSPA and FRA believe 
that this issue should be addressed in 
Docket HM-175A. However. § 179.105- 
7(c) has been modified in this final rule 
to allow the use of alternative valve 
sizing until this issue is resolved under 
Docket HM-175A. 

(4) Bottom outlets. This final rule 
would generally prohibit the use of 
bottom outlets on tank car tanks 
carrying materials that are poisonous by 
inhalation, except that bottom outlets 
would be permitted for Division 2.3, 
Hazard Zone D materials. Bottom 
outlets would also be prohibited on tank 
car tanks transporting motor fuel anti¬ 
knock compounds. Several commenters 
recommended that there should also be 


prohibitions on bottom outlets 
transporting certain other materials. 
RSPA and FRA believe that this issue 
should be addressed in Docket HM- 
175A. 

Sections 173.240 through 173.244. 
Except for the following changes, these 
sections are adopted essentially as 
proposed in Notice 87-4 and Docket 
HM-181C. In §§ 173.240(a), 173.241(a), 
173.242(a), 173.243(a). and 173.244(a), 
Class DOT 107A and 113 tank car tanks 
are deleted from the list of bulk 
packagings authorized. Based on the 
final rule under Dockets HM-183 and 
HM-183A, authorizations for the DOT 
400 series cargo tanks have been added 
to these sections, as appropriate. In 
§ 173.242, "AAR Class 203W tank car 
tanks” is changed to "AAR Class 206W 
tank car tanks” to correct a 
typographical error. In §§ 173.242(a) and 
173.243(a), a requirement is added that 
Class DOT 103,104, and 111 tank car 
tanks used to transport flammable 
liquids must have manway closures so 
designed that pressure can be released 
automatically and safely in the process 
of removing the manway cover. This 
requirement is currently in §§ 173.119 
and 179.201-1 of the HMR. 

Section 173244 . Commenters noted 
that packaging standards proposed in 
Docket HM-181 for materials poisonous 
by inhalation are considerably more 
stringent than the packaging standards 
prescribed in the current HMR. The 
commenters recommended that RSPA 
continue to authorize existing DOT 
specification packagings which have 
proven safety records. RSPA agrees that 
the proposed packaging standards for 
materials poisonous by inhalation are 
considerably more stringent than the 
packaging standards prescribed in the 
current HMR, but believe that the 
toxicity of these commodities justify the 
more stringent standards. The tank car 
tanks required in this final rule are 
comparable to those presently required 
for Poison A materials and chlorine. 
Tliese tank cars are also fitted with 
head shields which are required for tank 
cars transporting flammable gases and 
ethylene oxide. However, for certain 
materials w hich are poisonous by 
inhalation, RSPA has added a new B 
note (B77) in Column 7 of the § 172.101 
Table which authorizes the Associate 
Administrator for Hazardous Materials 
Safety to approve other bulk packagings 
on an individual basis. 

Section 173245. In § 173.245. 
paragraph (a) is removed and reserved. 

Section 173.248. This section is 
removed. The bulk packaging 
requirements for ethylene oxide have 
been consolidated into § 173.323. which 
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now addresses both bulk and non-bulk 
packagings for ethylene oxide. 

Section 173349. This section 
prescribes bulk packagings for bromine 
and is adopted as proposed in Notice 
87-4. 

7. Subpart G: Gases. Preparations and 
Packagings 

Sections 17X300 through 173.308. 

These sections are adopted essentially 
as proposed in Notice 87-4. Section 
173.300 is removed because the 
definitions for gases appear in § 173.115. 
Sections 173.300a through 173.305 and 
§ 173.307 have not been changed. 

Section 173.306 is revised editorially and 
a new paragraph (h) is added containing 
consumer commodity provisions which 
are currently located in §§ 173.505 and 
173.1200. The latter sections are deleted. 
In § 173.308, the section reference in 
paragraph (a) is changed from 
“§ 173.21(e)" to "§ 173.21(1)“. 

Section 173.314. Paragraph (a) is 
revised to correct the section reference 
for definitions of gases. Paragraph (b)(6) 
is revised and paragraph (i)(2) is deleted 
to correct the inconsistency between 
those paragraphs. In paragraph (c), 
entries are added for ethyl amine and 
methyl bromide to correct inadvertent 
omissions and entries are added for 
poisonous gases, not specifically 
provided for, to clarify the requirements 
for those gases. Typographical errors in 
the entry for ammonia, anhydrous have 
been corrected. For dimethylamine and 
methylamine the reference to an 
obsolete note has been deleted. Also in 
paragraph (c). Note 4 is revised to 
require excess flow valves on sampling 
valves and gauging devices and 
openings on protective housing covers 
on single unit tank cars carrying 
liquefied flammable gas. This change is 
to correct an inadvertent omission in 
Notice 87-4 and is equivalent to the 
current requirements of §§ 179.102- 
3(a)(1), 179.102-3(a)(2), and 179.102- 
6(a)(2). Note 12 of paragraph (c) is 
revised to require excess flow valves for 
liquid discharge valves on chlorine tank 
car tanks. This change is to correct an 
inadvertent omission in Notice 87-4 and 
is equivalent to the current requirements 
of § 179.102-2(a)(3). The entry for 
nitrosyl chloride is amended to clarify 
the requirements for that commodity. 
Paragraph (i) is amended to authorize 
chlorodifiuoroe thane; 
chlorope n ta fluoroetha nc; 
chlorotrifluoromethane; 
dichlorodifluoromethane; 
difluoroethane; dimethylamine; 
dispersant gas, n.o.s. or refrigerant gas, 
n.o.s., classed as flammable gas; 
dispersant gas, n.o.s or refrigerant gas, 
n.o.s, classed as nonflammable gas; 


methylamine; and trimethylamine to 
have increased start-to-discharge safety 
relief valve settings. This change is to 
correct an inadvertent omission in 
Notice 87-4 and is equivalent to the 
current requirements of Note 29 of 
paragraph (c) of § 173.314. 

Section 173.315. The section is 
adopted as proposed in Notice 87-4. 
Paragraph (a)(2) is added to provide for 
the shipment of gases, other than those 
listed in the table in paragraph (a) (1), in 
cargo tanks and portable tanks meeting 
the specified minimum design pressure 
requirements. 

Sections 173.316 through 173.340. 

These sections are adopted essentially 
as proposed in Notice 87-4. Sections 
173.316 through 173.320 have not been 
changed. Subpart G is extended beyond 
§ 173.320 with the addition of ten new 
sections. These sections prescribe the 
authorized non-bulk packagings for 
specific gases, or categories of gases, as 
follows: fi 173.321, Ethylamine; § 173.322, 
Ethyl chloride; 8 173.323, Ethylene oxide; 
§ 173.324, Ethyl methyl ether; 8 173.334, 
Organic phosphates mixed with 
compressed gas; 5 173.335. Gas 
generator assemblies; 8 173.336. 

Nitrogen dioxide, nitrogen peroxide, and 
nitrogen tetroxide liquids; 8 173.337. 
Nitric oxide; 5 173.338. Tungsten 
hexafluoride; and 8 173.340, Tear gas 
devices. The bulk packaging 
requirements for Ethylene oxide, as 
proposed in Notice 87-4, are removed 
from 8 173.248 and consolidated into 
5 173.323. In § 173.323, paragraph (j) is 
added to continue the requirement that 
ethylene oxide tank car tanks be 
equipped with thermometer wells. 

8. Subpart H 

This subpart, which currently contains 
the definitions and packagings for 
poisonous materials and etiologic 
agents, is rendered obsolete by 
previously discussed changes and. 
therefore, is deleted. 

9. Subpart I: Radioactive Materials 

Requirements for radioactive 
materials remain essentially unchanged. 
As discussed in the preamble to 9ubpart 
C of part 172. description requirements 
have been changed to reflect the 
numerical hazard class. Class 7. and 
some shipping descriptions have been 
changed to conform with the U.N. 
Recommendations. Definitions and 
packagings have not been changed, 
except as mentioned in the changes to 
§ 173.417. References to IAEA Safety 
Series No. 6 have been modified to 
delete reference to the edition. Section 
171.7 has been modified to reference the 
1985 edition and the 1988 supplement of 
Safety Series No. 6. Therefore, until the 


compliance date of this rulemaking, or if 
modified by another rulemaking, 
radioactive materials may be exported 
in accordance with either the 1973 (as 
amended) or the 1985, as supplemented 
in 1988, edition of IAEA Safety Series 
No. 6. This issue, and other amendments 
to the HMR related to the 1985 edition of 
IAEA Safety Series No. 8 will be 
addressed under Docket HM-169A. 

Section 173.416. This section, adopted 
as proposed in Notice 87-4, is revised to 
correct section references to radioactive 
materials packaging specifications 
which have been redesignated. See the 
preamble to part 178 for discussion 
concerning redesignation of 
specifications. In addition, paragraph (c) 
has been modified because of the new 
edition of IAEA Safety Series No. 6. 

Section 173.417. This section, adopted 
as proposed in Notice 87-4. is revised to 
correct section references to 
redesignated packagings. Also, in 
subparagraph (a)(6) the reference to a 
specification 61 or 17H drum is changed 
to a 1A2 steel drum. Paragraphs (a)(5) 
and (b)(4) have been modified because 
of the new edition of IAEA Safety Series 
No. 6. 

Section 173.421-2. This section has 
been revised editorially to remove 
references to ORM-A, ORM-B and 
ORM-C and replace them with 
references to Class 9. 

Section 173.471. Paragraph (e) of this 
section has been removed because the 
Competent Authority is defined in 
§ 171.8. 

Section 173.473. The introductory 
paragraph of this section has been 
modified because of the new edition of 
IAEA Safety Series No. 6. 

10. Subparts J. K. L. M. N, end O 

These subparts, which address the 
definitions, preparation and packagings 
for ORM materials, are rendered 
obsolete and. therefore, have been 
deleted. 

11. Appendices to Part 173 

Appendix A. Appendix A has not 
been changed. 

Appendix B. Appendix B is revised 
editorially to correct section references 
and to change the word “polyethylene’* 
to “plastic” wherever it appears in the 
appendix. 

Appendix C. A base-level vibration 
test appears as new Appendix C. The 
test is essentially the same test which 
appears in the HMR in §§ 178.16 and 
178.19 for Specifications 35 and 34, 
respectively. As discussed in the 
preamble to § 173.24, this basic 
vibration test is applicable to all non- 
bulk packagings used for hazardous 
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materials. The test is neither 
sophisticated nor rigorous and is 
intended only to point out gross 
packaging deficiencies. 

Appendix D. Appendix D is added to 
provide a test method to determine the 
acceptability of dynamite for 
transportation. 

Appendix E. For ease of reference, the 
U.N. Recommendations’ classification 
schemes for Class 4 materials are listed 
in appendix E. These materials have a 
wide range of properties, and, therefore, 
the nature of the classification tests is 
commensurately diverse. The testing is 
based on the behavior of a material 
under conditions in standardized tests, 
which are intended to predict the 
behavior of a material when exposed to 
conditions which may be encountered 
during transportation (e.g., heat, fire, air, 
or water). If, under the conditions of 
exposure to these elements, the 
materials cause or exacerbate a 
hazardous condition, they are then 
assigned to the appropriate packing 
group. Specifically, this appendix 
contains tests and criteria for readily 
combustible solids, pyrophoric 
materials, self-heating materials, and 
materials which are dangerous when 
wet. The tests have been devised so that 
they are simple, have minimal 
equipment requirements, and are 
economical to conduct. Tests for wetted- 
explosives are not included in this 
rulemaking. For a material to be 
classified as a wetted-explosive, it must 
be subject to the tests prescribed in 
Docket HM-181A. If it qualifies as an 
explosive when dry, but does not so 
qualify when wetted, it is classed in 
Division 4.1 and assigned to Packing 
Group I. 

Currently, the United States is 
working with the UN to develop tests to 
classify self-reactive materials. 

However, until development of tests is 
completed, these materials will be 
classed based on comparisons with 
materials which are already considered 
to be self-reactive. In addition, there is 
no standard test for materials which can 
cause fire through friction. Because such 
materials (e.g., matches) have been 
intentionally designed with such a 
hazard, there is no need to determine if 
this hazard is present. 

Appendix F. The classification and 
determination of packing group for 
oxidizers are based on the simple tests 
in appendix F. A principle underlying 
the tests is that an oxidizer may 
stimulate combustion differently, 
depending on how much oxidizer is 
present in proportion to any combustible 
material. For this reason, two ratios of 
combustible material to oxidizer are 
used: 1 to 1 and 1 to 4. The contribution 


that an oxidizer makes toward 
accelerating the rate of combustion is 
evaluated relative to the contribution 
made by standards containing, in turn, 
ammonium persulfate, potassium 
perchlorate, or potassium bromate. As 
soon as a material is found in both 
ratios tested to be less hazardous on 
average than any standard, the test may 
be concluded. 

E-H: Parts 174 through 177: Carriers 
Requirements 

RSPA stated in Notice 87-4 that 
changes to the regulatory text in parts 
174,175,176 and 177 were not included 
due to time constraints. In order to 
harmonize current requirements for the 
acceptance and transportation of 
hazardous materials with those 
proposals set forth in Docket HM-181, 
revision of the modal regulations is 
necessary. RSPA believes if a final rule 
under Docket HM-181 was promulgated 
without corresponding modal revisions, 
the ensuing confusion could result in 
erroneous and uncoordinated 
application of the modal requirements. 
Therefore, on May 2,1990, RSPA 
published a supplemental notice under 
Docket HM-181B entitled Revision to 
Modal Regulations, which addressed 
parts 174,175, and 177. On May 21,1990, 
RSPA and the United States Coast 
Guard (USCG) published another 
supplemental notice, Transportation of 
Explosives by Vessel and 
Miscellaneous Amendments, under 
Docket HM-204. 

These notices proposed non¬ 
substantive revisions to the modal 
requirements in parts 174-177 for 
carriage by rail, air, vessel, and 
highway, respectively. The proposals 
specified both international and DOT 
equivalency for hazard classes 
(international numeric class ar»d 
division number and the corresponding 
DOT hazard class), quantities (metric 
measures and U.S. standard unit 
equivalents), packagings (packing 
groups and DOT specifications), and 
certain other conforming changes, such 
as in section references. In addition. 
Docket HM-181B proposed revision of 
the Segregation and Separation Charts 
set forth in § § 174.81(d) and 177.848(d) 
for the carriage of hazardous materials 
by rail and public highway, respectively. 
New explosives loading and storage 
tables were proposed a9 additions to 
174.81 and 177.848 for use when different 
classification groups of Class 1 
(explosive) materials are transported in 
the same rail car or transport vehicle. 

Docket HM-204 proposed to amend 
the regulations pertaining to the 
handling, stowage, and transport of 
explosives by vessel to align those 


regulations with international 
regulations. In particular, Docket HM- 
204 proposed to consolidate the 
requirements applicable to the carriage 
of military explosives by vessel that 
were previously found in 46 CFR part 
146 with the provisions for transporting 
commercial explosives by vessel in the 
HMR. The purpose of Docket HM-204 
was to simplify, clarify, and remove 
duplicative requirements for the 
transport of explosives by vessel. The 
intended effect of these amendments is 
to make the regulations pertaining to 
explosives easier to use and enforce and 
to facilitate international commerce. 

RSPA received 23 comments to 
Docket HM-181B from chemical 
manufacturers, carriers, and from 
associations representing both chemical 
companies and carriers. Almost two- 
thirds of the commenters addressed only 
the proposed Segregation Tables for 
Hazardous Materials in §§ 174.81 and 
177.848. General comments addressed 
the reclassification of anhydrous 
ammonia, chlorine, and sulphur dioxide 
which is beyond the scope of this 
docket. Many commenters expressed 
concern that the proposed tables would 
result in increase product handling, with 
adverse economic consequences, and 
increased risk of a hazardous materials 
incident. Economic data was supplied 
by one commenter which estimated 
regulated industry cost per day to 
accommodate the proposed separation 
requirement between Class 3 materials 
and Class 8 (corrosive) liquids. Based on 
that information and the overwhelming 
opposition expressed by commenters to 
the proposal, RSPA has withdrawn the 
proposed segregation requirement 
between Class 3 materials and Class 8 
(corrosive) materials. 

Other commenters questioned why 
the proposed segregation tables did not 
address Division 6.1 liquids (PG 11 or III) 
materials, Division 6.2 (etiologic or 
infectious substances), or Class 8 
(corrosive) solid materials. A statement 
in the instruction for the tables has been 
included to clarify that the absence of a 
hazard class or division indicates that 
no restrictions apply. 

Misconceptions regarding segregation 
table applicability were expressed by 
several commenters. Limited quantities 
excepted from labeling do not require 
segregation in accordance with the 
tables. Consumer commodities do not 
require segregation because consumer 
commodities do not require labels. This 
is consistent with current segregation 
requirements because only labeled 
quantities are effected. 

Commenters addressed the 
segregation of hazardous materials 
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within mulii-compartmented cargo tanks 
with concern because the requirement 
as proposed was viewed as a relaxation 
of the requirement in § 173.33 under 
Docket HM-183. It was not RSPA’s 
intent to propose a relaxation to that 
segregation requirement. Language has 
been adjusted to retain consistency with 
§ 173.33. 

Several commenters expressed 
concern regarding the distance 
separation and palletization concept for 
certain hazard classes. RSPA agrees 
that distance should not be the only 
criteria applicable to the separation of 
hazardous materials. Therefore, 
additional language has been added to 
allow for separation in a manner that, in 
the event of leakage from packages 
under conditions normally incident to 
transportation, commingling of 
hazardous materials would not occur. 

A few commenters believed that 
RSPA was attempting to expand its 
jurisdiction regarding the storage of 
explosives. RSPA historically has had 
jurisdiction over the storage of 
explosives incident to transportation. 
Nothing in this final rule expands that 
jurisdiction. 

Substantive issues other than the 
segregation tables that were raised by 
commenters to Docket HM-181B 
included the need for some method of 
identifying materials poisonous by 
inhalation in Hazard Zone A, which are 
subject to additional restrictions such as 
rail shipping paper notations, switching 
and train positioning requirements, as 
well as rail and highway segregation. 
RSPA agrees and has added a 
requirement to § 173J203(m) (3) that 
requires the notation of the appropriate 
hazard zone on a shipping paper for a 
material poisonous by inhalation. 

Several commenters to Docket HM- 
181B expressed their concern that a 
Division 6.1. PG III material in a package 
bearing a KEEP AWAY FROM FOOD 
label is not excepted from the 
prohibition from loading with foodstuffs. 
Many materials that require the KEEP 
AWAY FROM FOOD label have not 
been previously regulated by rail and 
highway, and commenters stated that an 
additional requirement would impose 
operational and financial hardships on 
carriers, especially the LTL and small 
package operations. RSPA believes that 
these materials must be separated from 
foodstuffs, but a total prohibition from 
being loaded on the same motor vehicle 
or car with foodstuffs is not necessary. 
Therefore, a separation requirement for 
materials bearing the KEEP AWAY 
FROM FOOD label is being added to 
§§ 174.380,174.480, 174.580, 174.680. 
175.630 and 177.841. 


RSPA received seven comments to 
Docket HM-204. Discussion of specific 
comments can be found under the 
applicable sections below. Elsewhere in 
this issue of the Federal Register, the 
reader will find the final rule published 
under Docket HM-204A which, in, 
conjunction with this final rule, revokes 
the military explosive regulations in 46 
CFR part 146. 

Commenters stated that the proposed 
conversion of some of the customary 
unit measurements to metric or SI units 
throughout parts 174-177 creates 
confusion or difficulties. As provided in 
§ 171.6, RSPA has adopted the SI unit as 
the regulatory standard and has 
included the customary unit for 
information only. Where practicable, 
RSPA has attempted to indicate an SI 
measurement that imposes the least 
restriction without compromising safety. 

Throughout parts 174-177, the 
international numeric hazard class and 
division number, SI unit measures, and 
placard names are added where 
appropriate. References to DOT 
packagings are replaced w r ith references 
to U.N. standard packagings. Hazardous 
materials descriptions are revised to 
align with the revised $ 172.101 Table. 

All references to non-bulk packagings 
that are no longer authorized, such as 
carbons, are removed. Section 
references have been redesignated, and 
references to hazard warning labels 
changed to reflect the correct 
international hazard classification. The 
phrase “etiologic agent” is replaced with 
“etiologic or infectious substances”. 
Based on comments to the supplemental 
notices, RSPA has adopted seme 
suggestions for editorial corrections or 
slight changes in terminology. These 
revisions are made throughout parts 
174-177 and are not specifically 
discussed further. 

E. Part 174: Carriage by Rail 

Section 174.25. The Table in 
paragraph (a) is revised from that 
proposed in Docket HM-181B by adding 
separate entries for materials poisonous 
by inhalation in Hazard Zone A; 
separating Class 4 materials into 
Divisions 4.1.4.2. and 4.3; indicating 
when square background placards are 
required; and adding information for 
Class 9 materials, combustible liquids. 
ORM-D materials, and mixed loads of 
hazardous materials which are 
authorized to be placarded 
DANGEROUS. In addition, the 
measurement shown in paragraph 
(a)(2)(i) has been changed from ”1 cm 
(0.4 inches)” as proposed in Docket HM- 
181B, to read ”9 mm (0.4 inches)”. 

Section 174.67. In paragraph (k), the SI 
unit ”1 meter (3.3 feet)” proposed in 


Docket HM-1B1B for wrench handles s 
changed to ”0.9 meter (3 feet)” in 
response to information provided by rail 
commenters that 36” and ”48” wrench 
handles are used but 39” wrench 
handles are noL 

Section 174.81. To maintain 
consistency with the IMDG Code, 
several commenters recommended using 
the stowage and segregation 
requirements in § 171.12 instead of the 
proposed requirements of paragraph (d) 
of this section and §§ 176.83 and 176.144. 
Thus, paragraph (b) requires that 
hazardous materials must be stowed 
and segregated in accordance with 
§ 171.12 when a rail car is to be 
transported by vessel, other than ferry 
vessel. 

Commenters questioned why the 
proposed segregation table had no 
provisions for Division 6.1 (poisonous) 
liquid and solid materials of Packing 
Croups II and III, materials in Division 
6.2 (etiologic or infectious substances), 
and Class 8 (corrosive) solid materials. 
None of these hazard classes are 
regulated under existing segregation 
requirements. Therefore, a statement 
that the absence of any hazard class or 
division, or a blank space in the 
segregation tabic indicating that no 
restrictions apply, has been added to the 
instructions for the segregation table. 

In an attempt to further align the 
segregation table with the stowage and 
segregation requirements of the IMDG 
Code, RSPA requires Division 2.3 
(poisonous gas) materials in Hazard 
Zone A and other than Hazard Zone A, 
and Division 6.1 PG I (poisonous) 
materials in Hazard Zone A be 
segregated from other hazardous 
materials. No other poisons require 
segregation. The segregation 
requirements for Division 6.1 PG I 
(poisonous) materials in Hazard Zone A 
are now the same, with one exception, 
as those for Division 2.3 (poisonous gas) 
materials in Hazard Zone A because of 
their similar hazards. Division 6.1 PC I 
(poisonous) materials in Hazard Zone A 
require separation from Division 2.1 
(flammable gas) materials however, 
Division 2.3 (poisonous gas) materials in 
Hazard Zone A require segregation from 
Division 2.1 (flammable gas) materials. 

Many commenters opposed the 
separation of Class 3 (flammable liquid) 
materials from Class 8 (corrosive) liquid 
materials. The rationale behind tins 
separation requirement was based on 
the reclassification of certain hazardous 
materials, such as nitric acid and 
perchloric acid, from Division 5.1 
(oxidizer) materials to Class 8 
(corrosive) materials. However, RSPA 
agrees that separation and palletization 
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could impose an economic hardship that 
may not enhance transportation safety. 
Therefore, RSPA withdraws the 
proposed requirement to separate Class 
3 (flammable liquid) materials from 
Class 8 (corrosive) liquid materials. The 
prohibition against loading Class 8 
(corrosive) materials above Class 4 
(flammable solid) materials or Division 
5.1 (oxidizer) materials is retained in 
paragraph (e)(2) to correct an oversight 
in Docket NM-181B. 

In paragraphs (e)(5)(i) and (ii), Note A 
clarifies the provisions previously 
contained in footnote (5), and Note B 
includes a new horizontal distance 
requirement for materials identified in 
the segregation table with the letter “O”. 
Again, several commenters opposed this 
requirement stating it poses an 
economic hardship to the regulated 
industry which cannot be justified by 
any increase in transportation safety. 
RSPA agrees and will allow the use of 
other methods of segregation to insure 
that the contents of a leaking package 
will not commingle with other 
hazardous materials under conditions 
normally incident to transportation. One 
commenter pointed out that subsidiary 
risk labeling was not addressed in the 
segregation requirements proposed 
under Docket HM-181B. RSPA agrees 
that issue of subsidiary hazard classes 
must be addressed. Therefore, 
paragraph (e)(6) is revised to include 
provisions for subsidiary hazard classes 
consistent with § 176.83 (a)(6) and (a)(8) 
under Docket IlM-204. When the 
segregation requirements for the 
secondary hazard are more restrictive 
than those of the primary hazard, the 
secondary hazard segregation 
requirements apply. 

Several commenters opposed use of 
the word “handled” as it relates to the 
transportation of Class I (explosive) 
materials. RSPA selected the word 
“handled” as an alternative for the word 
“treated”, as used in the U.N. 
Recommendations in section 4.6.3(b). 
RSPA agrees that the word “handled” is 
unnecessary, and it is removed 
throughout paragraphs (h) and (i). 

Sections 174.82 through 174.93. 

General train handling, switching, and 
positioning requirements have been 
consolidated into subpart D. A new 
train positioning chart in § 174.85 
incorporates current requirements of 
§§ 174.86 through 174.93. 

Section 174.83. The section is adopted 
essentially as proposed in Docket HM- 
181B except that introductory text and a 
provision for the testing of hand brakes 
are added in paragraph (a). 

Section 174.85. The section, including 
the train positioning table, is adopted 
essentially as proposed in Docket HM- 


181B, except for the following changes: 
(1) A new paragraph (d)(3) has been 
added to address articulated intermodel 
cars, based on suggestions of several 
commenters; (2) the references to PG I 
for Division 2.3 materials are deleted; 
and (3) the incorrect reference to Class 7 
(corrosive) materials has been corrected 
to read “Class 7 (radioactive) 
materials”. 

Section 174.101. The section is 
adopted essentially as proposed in 
Docket HM-181B, except the SI unit is 
changed from 225 kg to 226 kg (500 lbs) 
to provide a less restrictive weight limit 
for the loading of Class 1 (explosive) 
materials. 

Section 174.290. The section has been 
rewritten to clarify references to 
materials extremely poisonous by 
inhalation when shipped by, for, or to 
DOD. 

Section 174.330. In addition to the 
change proposed in Docket HM-181B, 
the section is revised to require 
separation of a Class 3 (flammable 
liquid) material in a package bearing a 
KEEP AWAY FROM FOOD label from 
foodstuffs in the same car. 

Section 174.430. In addition to the 
change proposed in Docket HM-181B, 
the section is revised to require 
separation of a Class 4 (flammable 
solid) material in a package bearing a 
KEEP AWAY FROM FOOD label from 
foodstuffs in the same car. 

Section 174.580. In addition to the 
change proposed in Docket HM-181B, 
the section is revised to require 
separation of a Division 5.1 (oxidizer) 
material in a package bearing a KEEP 
AWAY FROM FOOD label from 
foodstuffs in the same car. 

Section 174.600. The section has been 
rewritten to clarify the reference to 
materials extremely poisonous by 
inhalation and to add a reference to 
§ 174.290. 

Section 174.680. In addition to the 
change proposed in Docket HM-181B, 
the section is revised to require 
separation of package bearing a KEEP 
AWAY FROM FOOD label from 
foodstuffs in the same car. 

Section 174.750. In addition to the 
changes proposed in Docket HM-181B, 
the last sentence in paragraph (b) is 
deleted, as the referenced Bureau of 
Explosives pamphlets are obsolete. 

F. Part 175: Carriage By Aircraft 

Section 175.10. Commenters 
addressing the changes proposed in 
Docket HM-181 to § 175.10 objected to 
the proposed metric change from the 
current limit of 75 ounces to the 
proposed limit of 2.2 kg or 2.2 L for 
personal medical or toilet articles 
carried in a passenger’s or a 


crewmember’s baggage. These 
commenters stated that the proposed 
limits are greater than those authorized 
in the ICAO Technical Instructions and 
would present an unnecessary double 
standard for international traveler*. 
RSPA agrees and has adopted the limits 
of 2 kilograms or 2 liters permitted under 
the ICAO Technical Instructions. 

Other revisions to the proposed 
changes include the addition of a 
dropped parenthesis in (a)(8); the Class 
9 reference to dry ice was determined to 
be unnecessary and is deleted; and the 
smoking distance is revised to read “(10 
feet)”, as the customary unit is shown 
for information purposes only and need 
not be an exact equivalent. 

Section 175.25. The adoption of SI 
units as the regulatory standard led to 
the Docket HM-181B proposals in 
§ 175.25 that the 75 ounce total for small 
quantities shown on passenger notices 
in airports be revised to read “2.2 kg 
(77.6 ounces)”. Commenters to this 
proposal requested a two to three-year 
transition period for implementation of 
this change, as “many thousands, 
perhaps tens of thousands of signs will 
need to be replaced”. RSPA believes 
that replacing many thousands of signs 
simply to indicate the SI unit is not 
necessary at this time, and is 
withdrawing the proposal in § 175.25 
until such time as other changes to the 
passenger notices are proposed. 

Section 175.30. The section is adopted 
essentially as proposed in Docket IiM- 
181B, except that in paragraph (d)(2). the 
reference to Class 9 for carbon dioxide, 
solid is removed, as RSPA agrees with 
commenters that it is unnecessary. 

Section 175.320. The section is 
adopted essentially as proposed in 
Docket HM-1Q1B, except that in 
paragraphs (b)(9) and (c)(4)(iii), the 
smoking distance is revised to read ”15 
meters (50 feet)”, as the customary unit 
is shown for information only and, 
therefore, does not need to be an exact 
equivalent. 

Section 175.630. In paragraph (a), the 
INFECTIOUS SUBSTANCE label was 
proposed in Docket HM-181B to replace 
the ETIOLOG1C AGENT label. 

However. RSPA now believes that the 
ETIOLOGIC AGENT label should be 
retained, in addition to the INFECTIOUS 
SUBSTANCE label, until such time as it 
is determined to be obsolete. The KEEP 
AWAY FROM FOOD label is also 
added to the list of labels in paragraph 
(a). 

G. Part 176: Carriage By Vessel 

Section 176.2. Section 176.2, which is 
being adopted essentially as proposed 
under Docket HM-204, is added to 
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include definitions of terms that are 
used extensively in part 176. Words and 
terms defined include “Cantline", 

“Cargo net", "Closed freight container", 
“Commandant (G-MTH)", 
“Compartment", "CSC safety approval 
plate", "Deck structure". "Draft", 
“Dunnage", "Explosives anchorage". 
“Explosive article". "Explosives 
handling facility", "Explosive 
substance". "Handling". "Hold". "In 
containers or the like", "Incompatible 
materials", “Landing mat". "Machinery 
spaces of category A", “Magazine", 
“Master of the Vessel", "Open freight 
container", "Overstowed". "Pallet", 
"Palletized unit", "Pie plate", “Portable 
magazine", "Readily combustible 
material", "Responsible person", "Safe 
working load", "Skilled person", 
“Skipboard", "Splice". "Transport unit", 
and "Tray". 

One commenter requested that the list 
of definitions be revised to include 
"barge" and "lighter." Barge is defined 
in 5 171.8. The term "lighter" was used 
only once in part 176 and in this final 
rule it has been changed to “barge". In 
Notice 87-4. RSPA proposed to define 
"clear of living quarters" in § 176.83. In 
this final rule, this definition has been 
relocated into this section. 

Section 176.3. In § 176.3, paragraph 
(b), which is being adopted essentially 
as proposed under Docket HM-204. is 
revised to remove the reference to 
§ 176.5(c) and to refer the reader to 
§ 173.54, Forbidden Explosives. Readers 
of the current regulations will notice 
that § 176.5(c) is a reserved section 
which contains no regulatory text. The 
revision of 5 176.3 removes the 
inappropriate reference to § 176.5(c). 

Section 176.4. Section 176.4, which is 
being adopted essentially as proposed 
under Docket HM-204. is added to 
transfer the port security regulations of 
46 CFR 148.20-7 to the HMR. One 
commenter recommended that, "if the 
basic theme of Docket HM-204 is to 
consolidate existing regulations 
pertaining to the transport of explosive 
by vessel," the applicable provisions of 
33 CFR parts 6.109,110,125,126. and 
160 be incorporated into this section. It 
is impossible for RSPA to comply with 
this recommendation. The 33 CFR 
provisions in question are waterfront 
safety, port security and navigation 
regulations promulgated by the U.S. 
Coast Guard under statutes other than 
the HMTA. The commenter’s 
recommendation is far beyond the 
intended scope of Docket HM-204. 

Section 176.5. As proposed under 
Docket HM-204, paragraph (e) of § 176.5 
is removed. This section referred to the 
military explosives requirements of 46 
CFR part 146. Under Docket HM-204A, 


which appears elsewhere in this issue of 
the Federal Register. RSPA and the 
USCG have revoked the regulations 
governing the transportation of military 
explosives by vessel. 46 CFR part 146. 
After the compliance date of this final 
rule, the transport of military-type 
explosives will be subject to the 
regulations in this final rule. Military 
type explosives will no longer be treated 
as separate class of explosives distinct 
from other types of explosives, but will 
be handled and stowed according to 
their hazard divisions and compatibility 
groups. Where necessary, special 
handling or stowage requirements for 
individual articles appear in the 
5 172.101 Table or in part 176. 

Section 176.11. In S 176.11. paragraphs 
(a), (c). and (f). which, except as 
discussed below, are adopted 
essentially as proposed under Docket 
HM-204, are revised to clarify the use of 
the IMDG code for transportation by 
vessel. 

Three commenters took issue with this 
section, which refers the reader to 
§ 171.12 for the conditions and 
limitations on the use of the IMDG 
Code. Section 171.12, as proposed under 
Notice 87-4 and Docket HM-181A, 
would have disallowed the use of the 
IMDG Code for Class 1 (explosive 
materials). Commenters requested that 
RSPA amend this section to allow the 
use of the IMDG Code for Class 1 
materials. RSPA concurs with the 
commenters and has amended § 171.12 
accordingly. However, Class 1 materials 
will still be required to be approved in 
accordance with § 173.56. In addition, 

§ 176.11(a) is written as it appeared in 
the HMR as revised October 1,1989, 
with the exception that paragraph (a) 

(1), which has been removed, and 
paragraph (a)(2)(i) from which the words 
"Explosive A and B" have been 
removed. Readers are advised however, 
that part 176 subpart G contains 
regulations on matters such as Coast 
Guard permits and cargo handling, on 
which the IMDG Code is silent. Those 
regulations must be observed when 
explosives are loaded, handled, or 
unloaded in U.S. ports. 

Section 176.30. In 5 176.30, which is 
being adopted essentially as proposed 
under Docket HM-204, the reference to 
§ 172.102 is removed from paragraph (a) 
(3). 

Section 176.54. Section 176.54, which 
is being adopted essentially as proposed 
under Docket HM-204, is revised by 
changing the section heading to include 
power-actuated tools. In addition, 
paragraph (b)(1) is modified to refer to 
the Captain of the Port's (COTP) 
authority in 33 CFR 126.15(c), and 
paragraph (b)(2) is revised to require 


notification of the nearest COTP before 
any repairs are made. 

Section 176.57. Throughout § 176.57, 
which is being adopted essentially as 
proposed under Docket HM-204, the 
phrase "qualified person" is replaced by 
"responsible person". 

Section 176.58. Section 176.58, which 
is being adopted essentially as proposed 
under Docket HM-204, is revised to 
include more detailed requirements for 
preparing a vessel for loading hazardous 
materials. The regulations will now 
require that all decks, gangways, 
hatches, and cargo ports over or through 
which hazardous materials must be 
passed or handled in loading or 
unloading must be free of all loose 
material before cargo handling 
operations begin. The revisions do not 
allow any debris that might create a fire 
hazard or a hazardous condition for 
persons engaged in loading or unloading 
operations and also prohibit the 
stowage of hatch beams and hatch 
covers in locations that would interfere 
with cargo handling. 

Section 176.65. Section 176.65 has 
been revised in this final rule to clarify 
that the COIR may authorize alternative 
segregation procedures in addition to 
alternative stowage locations and 
handling and stowage procedures. 

Sections 176.69 and 176.74. In § 176.69. 
paragraph (d) and (e). which is being 
adopted essentially as proposed under 
Docket HM-204, are added to outline 
additional general stowage requirements 
for hazardous materials. 

Another commenter recommended 
that this section be revised to include a 
new subparagraph stating that "loading 
and stowage of military ammunition and 
explosives aboard breakbulk merchant 
vessels will performed in accordance 
with Army TM 55~607/Navy NAVSEA 
OP 3221." RSPA views this proposal and 
others which would perpetuate a 
separate regulatory regime only for 
military explosives as contrary to the 
stated intent of Docket HM-204. 

The IMDG Code, compliance with 
which is authorized under § 176.11 and 
with which the regulations in this final 
rule are intended to harmonize, provides 
requirements for the stowage and 
segregation of military, as well as 
nonmilitary, explosives and covers 
export, import, and domestic transport 
by both breakbulk and container 
vessels. RSPA reminds the commenter 
of the nearly two-year transition period 
which should provide them ample time 
to make the necessary adjustments to 
the new system. Further, there is nothing 
in this final rule which would impede 
the commenter from developing and 
applying their own instructions and 
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manuals for handling, stowing, and 
securing explosive cargoes which 
exceed the requirements of this Final 
Rule, as long as those instructions and 
manuals do not conflict with the 
regulatory requirements. 

Section 176.76 . Section 176.76, which 
is being adopted essentially as proposed 
under Docket HM-204, is revised to 
eliminate the requirements for USCG 
approval for freight containers 
containing Division 1.1 or 1.2 (Class A 
explosives) materials. The USCG 
approval provisions are incorporated 
into the requirements of §5 170.17a 
176.172, and 170.194. In addition, the 
requirements of paragraph (a)(9) for 
loading solids on top of liquids are 
removed as are the requirements of 
paragraph (c.) limiting railroad vehicles 
to transport only on board a trainship, 
railroad car ferry, or a carfloat 

Section 176.76. Section 176.78, which 
is being adopted essentially as proposed 
under Docket HM-204, is revised to 
provide for the use of certain specified 
forklift trucks for handling Class 1 
(explosives) materials. Generally, Series 
EE or EX electric trucks as defined in 
Underwriters Laboratories (UL) 

Standard UL583 may be used in all 
situations. UL Series GS. LPS, D, or DS 
may be used only under conditions 
acceptable to the COTP. For safety 
reasons, forklifts used to handle small or 
unstable loads are being required to 
have backrests sufficient to prevent 
leads from falling towards the mast of 
the truck and onto the driver. Paragraph 
(t) is revised to make the provisions for 
the storage of industrial truck fuel 
c<msistent with the Ships Stores 
regulations in 46 CFR part 147. 

Section 176.63. Section 176.83, which, 
except as discussed below, is being 
adopted essentially as proposed under 
Docket HM-204, is revised to harmonize 
the U.S. stowage and segregation 
requirements and charts with the IMDG 
Code stowage and segregation 
requirements. The LMDG Code at 
present does not contain provisions for 
the stowage and segregation of 
explosive materials in Division 1.6. In 
Table 176.83(a). the requirements for 
Division 1.4 will also apply to Division 
1.6. Two new tables containing the 
segregation requirements for freight 
containers on board container ships and 
transport vehicles on traiierships "roll¬ 
on/roll-off' (RO/RO) vessels have been 
added to this section. 

One commenter pointed out that 
paragraph 15.2.3.1 of the General 
Introduction to the IMDG Code allows 
materials for which “away from** 
segregation is required to be stowed in 
the same freight container with the 
approval of the competent authority. 


The commenter believes that there are 
circumstances where such materials can 
be safely stowed in the same container 
and that these situations should be dealt 
with by the Coast Guard on a case by 
case basis not subject to RSPA*s 
exemption process. The commenter goes 
on to recommend accomplishing this by 
adding to paragraph (b) of this section 
the words; "However, hazardous 
materials required to be segregated 
'away from* may be carried in the same 
transport unit with the approval of the 
Commandant (G-MTH).’* 

For several reasons, RSPA has not 
accepted the commenter’s 
recommendation. The exception noted 
in the IMDG Code can only be 
a uthorized by the Competent Authority. 
In this final rule, RSPA has defined the 
Competent Authority as the Associate 
Administrator for Hazardous Materials 
Safety. Therefore, the commenters 
recommendations would be in conflict 
with this definition. In addition, the 
commenter’* recommended addition 
would negate the principles of shipboard 
segregation. RSPA suspects that, if this 
addition were adopted, many shippers 
w ould pack their freight containers 
following the less stringent highway 
segregation rules, and then, on arrival of 
their shipment at a port, request that 
Coast Guard waive the shipboard 
segregation rules. Second, the 
commenter’s proposal would necessitate 
the creation of procedures by which a 
shipper could obtain a Coast Guard 
approval. Finally, the DOT exemption 
process, which are issued by the 
Associate Administrator for Hazardous 
Materials Safety, has been long 
established for the purpose of providing 
w aivers of the IIMR. 49 CFR part 107, 
subpart B contains adequate procedures 
for obtaining exemptions on either an 
emergency or priority basis which 
shippers having legitimate problems 
packing their freight containers are free 
to take advantage of. 

One commenter recommended that 
this section be revised to allow 
ammonium nitrate, Division 5.1 to be 
stowed with Class 1 (explosive) 
materials. The recommended revision is 
not necessary; the stowage of 
ammonium nitrate, fertilizers, and 
mixtures of Division 5.1 in the same 
hold, compartment, or freight container 
with Class 1 materials is permitted 
under § 176.410(e). 

In table § 176.83(f), the segregation 
requirements for open versus open 
containers under deck for which 
"separated from** fore and aft separation 
is specified has been revised to read 
"one bulkhead" in place of "one 
container space**. 


Section 176.64. In § 176.84, paragraph 
(c). which, except as discussed below, is 
being adopted essentially as proposed 
under Docket HM-204, is added to 
provide provisions for the stowage of 
Class 1 (explosives) materials. Specific 
provisions are added to provide for the 
shipment of small quantities of Class 1 
(explosives) materials in compatibility 
groups other than A, H. J, K. and L. This 
section contains a chart that lists the 
notes found in Column 10B of the 
§ 172.101 Table and their meaning. 

Paragraph (c) of this section has been 
extensively revised due to the change in 
manner in which vessel stowage 
requirements are stated in Column 10 of 
the § 172.101 Table. In particular, 
paragraphs (c)(1) and (c)(2) have been 
removed Also, explosives stowage 
notes 24E through 28E are added to the 
table in paragraph (c)(4). 

Section 176.96. Section 176.96, which 
is being adopted essentially as proposed 
under Docket HM-204, is revised to read 
"Barges used to transport hazardous 
materials must be constructed of steel" 
instead of the present wording, "Only 
barges constructed of steel may be used 
to transport hazardous materials.*' 

Section 176.98. In § 176.98, which is 
being adopted essentially as proposed 
under Docket HM-204, the words 
"column (7)" are amended to read 
"Column (10)**. 

Section 176.100. One commenter to 
Docket HM-204 proposed that this 
section be revised to specify what the 
carrier must provide the COTP to obtain 
a permit and to clarify under what 
circumstances a COTP would entertain 
an exception to this requirement. RSPA 
agrees with the commenter. This section 
has been revised to refer to 33 CFR 
126.19, which sets forth such procedures. 

Section 176.102. Section 170.102. 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to authorize the COTP to assign a 
USCG detail to supervise the loading 
and unloading of Class 1 (explosives) 
materials. This requirement has been a 
long-standing provision for military 
Class 1 (explosives) materials but, apart 
from the COTP’s broad authority under 
33 CFR part 126, it is a new requirement 
for nonmilitary Class 1 (explosives) 
materials. 

Section 176.104. Section 176.104, 
which is being adopted essentially as 
proposed under Docket NM-204, is 
added to consolidate the loading and 
unloading requirements for nonmilitary 
Class 1 (explosives) found in current 
§ 176.105 with those for military Class 1 
(explosives) materials. This 
consolidation will essentially mean no 
change in the requirements for 
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nonmilitary Class 1 (explosives) 
materials, but many detailed 
requirements for military Class 1 
(explosives) are eliminated. Current 
§ 176.105 has been removed. One 
commenter felt that this section should 
address the responsibility for ensuring 
the adequacy and condition of the ship’s 
cargo working gear, and recommended 
that this section be revised to direct that 
the vessel’s master or other person in 
charge of the vessel be responsible for 
inspection and certifying the safe 
operating condition of cargo handling 
equipment. RSPA agrees in principle 
with this comment. Rather than revising 
this section, however, a new section (c) 
has been added to § 176.108 requiring 
the “responsible person’* to inspect 
cargo-handling equipment before it is 
used to handle Class 1 (explosive) 
materials to ensure that it is suitable for 
its purpose and in safe operating 
condition. 

Section 176.108. Section 176.108. 
which, except as discussed below, is 
being adopted essentially as proposed 
under Docket NM-204, is added to 
define the responsibilities of the 
responsible person in charge of the 
loading, unloading, stowage and 
handling operations for Class 1 
(explosives) materials aboard a vessel. 

Four commenters requested that the 
definition of “responsible person” be 
clarified. One commenter suggested that 
the responsible person be the master of 
the vessel or other person in charge of 
the vessel. The definition of responsible 
person in § 176.2 is taken directly from 
the IMDG Code; however, RSPA agrees 
that the definition is unclear as to who 
“empowers" the responsible person and, 
therefore, has revised the definition by 
adding the phrase “by the master of a 
vessel” following the word 
“empowered”. This allows the master to 
appoint any suitably trained ship’s 
officer or crewmember as the 
“responsible person,” but would not 
preclude masters from empowering 
themselves if they so choose. 

Section 176.112. Section 176.112, 
which is being adopted essentially as 
proposed under Docket HM-204. is 
added to state the applicable stowage 
requirements for Division 1.4 (Class C 
explosives), compatibility group S 
materials. Because of the limited 
hazards associated with items in this 
category, their stowage is allowed with 
all other Class 1 (explosives) materials 
except those in compatibility groups A 
or L. 

Section 176.116. Section 176.116. 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to include many of the 
requirements for stowage conditions for 


Class 1 (explosives) materials that are 
found in the IMDG Code. The section 
requires the stowage of Class 1 
(explosives) materials in a cool, dry 
location and Class A steel bulkheads 
are required between Class 1 
(explosives) materials stowage and 
accommodation spaces. In addition, 
machinery space bulkheads must be 
insulated to a “Class A-60" standard. 

One commenter proposed that a new 
paragraph, comparable to 46 CFR 
146.29-63, be added to this section to 
account for the stowage and dunnaging 
of ammunition and containers of 
military explosives “in bulk". This 
commenter further recommended that 
there be a reference to the securement 
procedures for stowing military 
explosives on board breakbulk 
merchant vessels detailed in Army 
technical manual 55-607/Navy 
publication NAVSEA OP 3221. RSPA’s 
response to this comment may be found 
under the discussion of § 176.69. 

The same commenter felt that 
paragraph (e)(1) of this section placed 
an “unreasonable burden” on the 
carriers, agents, and responsible 
officials by requiring them to search 46 
CFR chapter I for more stringent (vessel 
structure] requirements. The commenter 
recommended that the paragraph be 
changed to include “more definitive 
language” thereby precluding the need 
to refer the operator to 46 CFR Chapter 
1. RSPA has several responses to this 
comment. First, part 176 is not intended 
to, and cannot be. a comprehensive 
manual of vessel design, navigation, 
cargo handling and stowage, and port 
facility operations. Second, the language 
used in this paragraph, and similar 
language in subparagraph 5.3.4.1 of the 
Introduction to Class 1 of IMDG Code, 
exist in order to alert a reader that 
merely complying with the provisions 
stated therein does not relieve the 
vessel from complying with applicable 
structural requirements of the Safety of 
Life at Sea Convention (SOLAS) as 
embodied in 46 CFR Chapter I. In all 
cases of conflict between the HMR and 
46 CFR Chapter I, the 46 CFR 
regulations, if more stringent, must 
prevail. Finally, RSPA does not think it 
unreasonable to expect that a competent 
vessel owner or operator would know 
whether a vessel met SOLAS and/or 46 
CFR Chapter I and was suitable for the 
carriage of explosives before accepting 
such a cargo. 

Proposed paragraph (a)(2) of this 
section was included in Docket HM-204 
by error. The requirement for flash- 
arresting screens in ventilation shafts of 
holds containing explosives would have 
been expensive and impracticable, and 
is not consistent with either the IMDG 


Code or the Safety of Life at Sea 
Convention. This paragraph has not 
been included in this Final Rule. 

Section 176.118. Section 176.118, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to specify the requirements for 
electrical equipment and cables 
installed in compartments where Class 1 
(explosives) materials are carried. This 
section permits the use of energized 
electrical circuits in explosive storage 
locations if certain conditions are met. 

Section 176.120. Section 176.120, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to include lightning protection 
requirements for ships carrying Class 1 
(explosives) materials. The requirements 
for the cleaning of decks, hatches, and 
gangways that are currently found in 
§ 176.120 are covered by revised 
§ 176.58. The requirements of present 
§ 176.120(b) concerning the closing of 
hatches are relocated to § 176.182(h). 

Section 176.122. Section 176.122, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to list the requirements for 
explosive stowage under deck. 
Generally, explosive stowage under 
deck is allowed as described in 
§§ 176.124 through 176.136. 

Section 176.124. Section 176.124, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added for “ordinary” stowage 
provisions. New “ordinary” stowage 
replaces present stowage provisions for 
nonmilitary Class 1 (explosives) 
materials not requiring magazine 
stowage and present “ammunition 
stowage” provisions for military Class 1 
(explosives) materials. 

Section 176.128. Section 176.128, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to list the general stowage 
requirements for explosive substances. 
Generally, all explosive substances, 
with some limited exceptions for 
compatibility groups G, L, or S, require 
magazine stowage. Depending on their 
characteristics, Class 1 (explosives) 
materials are required to be stowed in 
one of three different types of magazines 
designated by the letters A, B. and C. 

Section 176.130. Section 176.130, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
revised to reflect the design, 
construction, and location requirements 
for Magazine Stowage Type A as well 
as the requirements for the stowage of 
Class 1 (explosives) materials therein. 
The requirements for securing, blocking 
and bracing Class 1 (explosives) 
materials that are currently found in 
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5 176.130 are relocated to § 176.69, 
where they will apply to all hazardous 
materials. The stowage requirements for 
kegs of black powder in the present 
paragraph (c) of this section are not 
consistent with the IMDG Code and 
have been removed. 

One commenter felt that the 
information provided in Docket HM-204 
for Type A magazine construction was 
* too broad" and did not provide enough 
detail to assist operating personnel in 
constructing such magazines. The 
rcmmenter recommended incorporating 
details expressed in 46 CFR 140.29-71 
through 146.29-63. RSPA's response to 
this comment may be found under the 
discussion of $ 170.69. 

Section 176.132. Section 176.132, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to reflect the design, construction, 
and location requirements for Magazine 
Stowage Type B on vessels. The section 
also addresses the requirements for 
explosive stowage within a Type B area. 

Section 176.133. Section 176.133, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to reflect the design, construction, 
end location requirements for Magazine 
S»owage Type C on vessels. 

Section 176.134 . Section 176.134, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to allow the use of closed 
transport vehicles as magazine stowage 
locations if they meet the requirements 
of the appropriate magazine stowage 
type. Additional requirements for the 
use of transport vehicles as explosive 
stowage locations are now found in 
§ 176.168. 

Section 176.136. Section 176.136, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to address special stowage 
provisions for Class 1 (explosives) 
materials that present unique hazards. 
Special stowage requirements are 
included for Class 1 (explosives) that 
have smoke hazards (compatibility 
groups G or H), are toxic (compatibility 
group K), or are materials that could 
have a chemical reaction when in 
contact with water (compatibility group 
L). 

Section 176.137. Section 176.137, 
which is being adopted essentially as 
proposed under Docket HM-204. is 
added to contain the requirements for 
the design and fabrication of portable 
magazines meeting the requirements of 
the Bureau of Alcohol, Tobacco, and 
Firearms; and authorize COTFs. instead 
of Commandant (G-MTH-1), to approve 
oversize portable magazines. 

Section 176.138. Section 176.138, 
which is being adopted essentially as 


proposed under Docket HM-204. is 
revised to include the requirements for 
the on-deck stowage of Class 1 
(explosives) materials. This section 
requires that Class 1 (explosives) 
materials stowed on deck to be at least 
6 m (20 feet) away from any fire, 
machinery exhaust, galley uptake, or 
other potential sources of ignition. The 
section also requires any on-deck 
explosive stowage to be clear of 
w alkways, fire hydrants, means of 
access, or any facility necessary for the 
safe working operations of the vessel. 
The construction requirements for 
magazines that are currently found in 
§ 176.138 have been moved to 
§ § 176.128 through 176.133. 

One commenter felt that Docket HM- 
204 did not adequately account for 
procedures to be used for on deck 
stowage of breakbulk military cargo, 
and recommended that in the Final Rule 
liiis section be changed to reflect the 
language of 46 CFR 146.29-57. RSPA’s 
response to this comment may be found 
under the discussion of 8 176.69. 

Section 176.140. Section 176.140, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to list the requirements for the 
segregation of Class I (explosives) 
materials in relation to bulk cargoes of 
hazardous materials. For specific 
instructions, reference is made to the 
General Introduction of the IMDG Code. 

Section 176.142. Section 176.142, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to address the stowage 
requirements for certain hazardous 
materials of extreme flammability. 
These exceptions are listed as 
paragraphs (b) and (c) of § 176.142. 

Section 176.144. Section 176.144, 
which, except as discussed below, is 
being adopted essentially as proposed 
under Docket HM-204. is added to 
include provisions for mixed stowage in 
the same compartment, container, or 
transport vehicle of explosives in 
different compatibility groups. Table 
176.144(a) contains compatibility 
requirements for Class 1 (explosives) 
materials in compatibility group N 
which are not currently found in the 
IMDG Code. The requirements for the 
ventilation of magazines that are 
currently found in 5 176.144 are not 
consistent with the IMDG Code and 
have been removed. 

One commenter pointed out that the 
heading of Table 176.144(a) means that 
incompatible explosives may not be 
stowed in adjacent compartments. This 
represents a significant and costly 
change in the commenter's allocation of 
space on vessels. The commenter 
recommends that RSPA conduct a 


"stowage hazard safety analysis" to 
weigh the risks associated with adjacent 
versus non-adjacent compartment 
stowage. No such analysis is needed. 
The inclusion of the word "adjacent" in 
Docket HM-204 was in error and has 
been deleted in this final rule. The same 
commenter was concerned that Table 
178.144(a) permits the "commingling" of 
compatibility group G explosives with 
those in Groups C. D. and E. The 
commenter believes this constitutes a 
distinct departure from what is currently 
deemed to be safe stowage conditions. 
The commenter recommends that the 
Table be revised to continue the 
requirement to stow explosives in 
compatibility group G separate from 
explosives in compatibility groups C. D, 
and E. RSPA does not accept this 
comment. Compatibility Group G in the 
main comprises not only fireworks and 
pyrotechnic items, but also explosive 
articles the primary hazard of which is 
the release of smoke or tear-producing 
agents. Fireworks, i.e. UN numbers 0333. 
0334, 0335, and 0336, are a hazard in 
transportation because their 
manufacture and quality control are 
often substandard. This is not usually 
the case with other manufactured 
articles, particularly those of a 
munitions nature. These articles, RSPA 
believes, can be safely transported with 
articles in Compatibility Groups C, D, 
and E. 

One commenter proposed that a new 
section be added as § 178.139 to address 
procedures for stowage of breakbulk 
explosives on board barges. The 
commenter was particularly concerned 
because of their dependence on barges, 
both as a means of transferring 
explosives cargoes to and from vessels 
at explosives anchorages and as 
shipbome transport units. The 
commenter proposed the regulations be 
amended to provide "clear direction" for 
the stowage of explosives on board the 
same barge, and to allow the use of 
sandbags as a substitute for permanent 
steel bulkheads on a barge. RSPA points 
out to the commenter that § § 176.83(h), 
176.144,176.145, and 176.174 all apply to 
the carriage of explosives by barge. To 
partially clarify the application of these 
regulations, the clause "Except as 
provided in 176.145," has been added to 
the First sentence of paragraph (a) of 
§ 176.144. Also, a new paragraph (f) has 
been added to § 176.144 which allows 
sandbag barriers to used to separate 
explosives stowed on deck on a barge 
when it is impracticable to provide the 6 
m (20 feet) separation required by 
176.144(e). This provision applies only to 
barges used to transfer explosives 
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cargoes between a waterfront facility 
and a vessel. 

Section 176.145. Section 176.145. 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to include provisions for stowing 
Class 1 (explosives) materials on board 
small vessels having only a single hold 
when certain segregation provisions of 
§ 176.83 cannot be met. 

Section 176.146. Section 176.146. 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to include new provisions for the 
segregation of Class 1 (explosives) 
materials from nonhazardous materials. 

Section 176.147. The requirements for 
metal stowage lockers for fireworks that 
are currently found in § 176.147 are not 
consistent with the IMDG Code stowage 
requirements and have been removed. 

Section 176.148. Section 176.148. 
which is being adopted essentially as 
proposed under Docket HM-204. is 
added to allow the use of electric lights 
as the only form of artificial lighting 
permitted when loading and unloading 
Class 1 (explosives) materials. 

Section 176.150. Section 176.150, 
which, except as discussed below, is 
being adopted essentially as proposed 
under Docket HM-204, is revised to 
include provisions for the use and 
deenergization of sources of 
electromagnetic radiation (radio 
transmitters, radars) during Class 1 
(explosives) materials handling 
operations. In addition, the section 
permits low-power VHP transmitters to 
be used and adds stowage requirements 
for items which are sensitive to 
electromagnetic radiation. The design 
and fabrication requirements for 
portable magazines that are currently 
found in § 176.150 have been relocated 
to § 176.137. 

One commenter requested that the 
word “energized*’ in the next-to-last line 
of paragraph (a) be changed to 
"deenergized.” In Docket NM-204, the 
word “not** was inadvertently omitted 
between “are" and “to be energized.” 
This error has been corrected in the 
Final Rule. 

Section 176.154. Section 176.154, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to prohibit the loading or 
unloading of Class 1 (explosives) 
materials aboard a vessel while 
bunkering (fueling) is in progress. 
Bunkering also is not permitted while 
the hatches of cargo spaces containing 
Class 1 (explosives) materials are open. 
The only allowable exceptions to these 
requirements are for the stowage of 
Class 1 (explosives) materials in 
compatibility group S or with prior 
permission of the COTP. 


Section 176.156. Section 176.156, 
which is being adopted essentially as 
proposed under Docket HM-204. is 
revised to require that defective, 
leaking, or damaged packages of Class 1 
(explosive) material must be handled in 
accordance with the emergency 
response communication regulations 
issued under Docket HM-126C. The 
requirements for the stowage of Class 1 
(explosives) materials with combustible 
liquids currently found in § 176.156 are 
redundant to the segregation 
requirements of § 176.83 and have been 
removed. 

One commenter requested that, in 
paragraph (b) of this section, “may be 
moved” be changed to “may not be 
moved.” It now reads "No deteriorated 
package of explosive may be 
moved . . If this comment were 
adopted, the double negative thus 
created would negate this prohibition. 

Section 176.160. Section 176.160, 
which is being adopted essentially as 
proposed under Docket HM-204. is 
added to specify requirements for 
loading and unloading Class 1 
(explosives) materials during 
rainstorms. This section requires that 
care must be taken to prevent packages 
containing Class 1 (explosives) 
materials from becoming wet. 

Section 176.162. Section 176.162, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to list security requirements and 
to restrict entry by unauthorized persons 
into spaces containing Class 1 
(explosives) materials. This requirement 
is new for nonmilitary Class 1 
(explosives) materials although similar 
provisions presently exist for military 
Class 1 (explosives) materials in 46 CFR. 

Section 176.164. Section 176.164, 
which is being adopted essentially as 
proposed under Docket HM-204. is 
added to include fire prevention 
provisions that are similar to those now 
in force for nonmilitary Class 1 
(explosives) materials. Many existing 
detailed requirements for military Class 
1 (explosives) materials have been 
eliminated. 

Section 176.166. Section 176.166, 
which is being adopted essentially as 
proposed under Docket HM-204. is 
added to list the requirements for 
carrying Class 1 (explosives) materials 
on passenger vessels. The proposed 
requirements of this section revise 
current regulations regarding explosive 
transport on passenger ships in order to 
be consistent with Amendment 25 of the 
IMDG Code. Generally, Division 1.4S 
(Class C explosives) materials, 
explosive articles for lifesaving 
purposes, and Class 1 (explosives) 
materials in compatibility groups C, D, 


E, and G if the net explosive mass 
(weight) does not exceed 10 kilogram (22 
pounds) per vessel, are authorized to be 
carried on a passenger vessel. In 
addition, materials in compatibility 
group B are allowed if the net explosive 
mass (weight) does not exceed 5 
kilograms (11 pounds). 

Perceiving an “ambiguity” 
surrounding the transport of Class 1 
(explosive) materials by passenger 
vessel, one commenter recommended 
amending the § 172.101 Table and 
§ 176.166 to explain clearly the 
circumstances under which those 
materials may be carried aboard 
passenger vessels. In the correction 
document published to Docket HM- 
181A (June 15.1990; 55 FR 24350), RSPA 
proposed to revise the method by which 
stowage requirements are presented in 
the table. As revised, Column 10A of the 
§ 172.101 Table is consistent with 
§ 176.166. It should be noted further that 
more Class 1 items than as previously 
provided are permitted to be carried on 
passenger vessels. In addition, the 
revision of the table has made proposed 
paragraph (c)(1) of § 176.84 unnecessary', 
so RSPA has removed that paragraph 
from this final rule. 

Section 176.168. Section 176.168, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to include new provisions 
governing the carriage of Class 1 
(explosives) materials in motor vehicles 
aboard RO/RO vessels. Transport 
vehicles carrying Class 1 (explosives) 
materials are required to be structurally 
serviceable as defined in § 176.172(a)(2) 
and need to be in compliance with the 
loading and unloading requirements of 
§§ 177.834 and 177.835. In addition, all 
explosive-laden transport vehicles are 
required to be secured to the ship in 
such a manner to prevent the movement 
of the vehicle during the sea passage. 

Section 176.170. Section 176.170, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to include the requirements for 
the transport of Class 1 (explosives) 
materials in freight containers. The 
provisions of § § 176.170 and 176.172 
eliminate the present requirements of 
§ 176.76 (a) and 46 CFR 146.29-11 (c)(16) 
for Commandant, USCG approval of 
freight containers containing Division 
1.1 or 1.2 (Class A explosives) materials. 
In addition, § 176.170 also covers 
loading and stowage provisions for 
freight containers. 

Three commenters objected to 
restricting to 5000 kg (11,023 lbs) the net 
weight explosive weight of Class 1 
materials that could be carried in a 20 
foot freight container. The restriction on 
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net explosive weight in this section 
applies only to freight containers 
exceeding 20 feet in length (a 40 foot 
container, for example). A 20 foot 
container may be loaded with Class 1 
materials with no restrictions cn net 
mass (weight). 

One commenter requested a definition 
of “close-boarded floor" as used in 
paragraph (c) of this section. In this final 
rule, paragraph (c) has been revised in 
part to read: . . must have a floor 
consisting of tightly-fitted wooden 
boards, plywood, or equivalent non- 
metallic material. . . 

Section 176.172. Section 176.172, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to specify the structural 
serviceability requirements for freight 
containers and transport vehicles that 
are used for stowage of Class 1 
(explosives) materials aboard ship. 
Sections 176.172,176.170 and 176.192 
eliminate the approval requirements for 
freight containers that are found in 
§ 176.76(a) and 46 CFR 146.29-ll(c)(16). 
The definition of the term “splice" as 
used in regard to freight containers is 
also included. In addition, § 176.172(c) 
contains a requirement for a written 
statement to accompany shipments of 
Class 1 (explosives) materials in freight 
containers or vehicles aboard vessels 
certifying that the freight containers or 
motor vehicles meet the structural 
serviceability requirements of 
§ 176.172(a). 

Citing the development of repair 
techniques and standards by the global 
freight container industry, one 
commenter urged RSPA to change the 
structural serviceability criteria for 
freight containers used to transport 
Class 1 (explosive) materials as follows: 

a. Allow inserts of equal or greater 
strength than the original components 
on main structural members other than 
corner posts without limits, provided 
that each insert is at least six inches in 
length, and where within six inches of 
the corner casting, the insert extends to 
the corner casting. 

b. Allow not more than one insert on a 
corner post. 

c. Allow protrusions not exceeding 
one inch on the interior walls and floor. 

RSPA rejects this proposal. The 
structural serviceability criteria in this 
section are taken from the U.N. 
Recommendations and the IMDG Code. 
The commenter’s proposed criteria are 
less stringent and are used in the 
industry for all containers regardless of 
their service or intended cargo. The 
philosophy behind the criteria in this 
final rule is that containers used to 
transport potentially highly hazardous 
explosives should be superior in their 


condition to the general run of 
containers. RSPA believes that only 
containers which are the best of the 
available pool should be used in 
explosives service. 

Section 176.174. Section 176.174, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to include the requirements for 
the transport of Class 1 (explosives) 
materials in shipbome barges. 

Generally, all types of Class 1 
(explosives) materials are allowed to be 
transported in shipbome barges except 
that Class 1 (explosives) materials in 
compatibility group G or H are required 
to be stowed in steel portable magazines 
or freight containers, and Class 1 
(explosives) materials in compatibility 
groups K or L are required to be stowed 
in steel portable magazines. 

Section 176.176. Section 176.176, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to require vessels to display 
signals while loading or unloading Class 
1 (explosives) materials. These 
requirements are the same as those 
currently required for military Class 1 
(explosives) materials, but are new 
requirements for the vessel 
transportation of nonmilitary Class 1 
(explosives) materials. 

Section 176.178. Section 176.178, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to specify the requirements for 
the proper use of mooring lines on 
vessels transporting Class 1 (explosives) 
materials. The requirements are similar 
to those currently contained in 46 CFR 
for military Class 1 (explosives) 
materials but are new for nonmilitary 
Class 1 (explosives) materials. 

Section 176.180. Section 176.180, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to require manning of an 
explosive-laden vessel while in port. 

This section requires a sufficient crew 
on board at all times necessary to 
maintain a proper watch and to operate 
the propulsion and firefighting 
equipment in case of an emergency. 

Section 176.182. Section 176.182, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to include general operating 
requirements for safety in port. This 
section includes provisions concerning 
lighting, smoking, and the use of drugs 
or alcohol that are currently found in 
§5 176.167,176.171, and 176.173. 
Requirements concerning operations 
during adverse weather conditions are 
also included in § 176.182. Current 
§§ 176.167,176.171, and 176.173 are 
removed. 


Section 176.184. Section 176.184, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to prohibit the handling of Class 1 
(explosives) materials in compatibility 
group L in any port area without the 
special permission of the COTP. Group L 
explosives are also subject to any 
special handling precautions specified 
by the COTP. 

Section 176.190. Section 176.190. 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to require a vessel to leave port 
as soon as possible after the loading of 
Class 1 (explosives) materials is 
completed. 

Section 176.192. Section 176.192, 
which is being adopted essentially as 
proposed under Docket HM-204. is 
added to provide provisions concerning 
freight container handling equipment. 
These provisions are the same as those 
issued under Commandant, USCG 
approval procedures for Division 1.1 and 
1.2 (Class A explosives) materials 
shipped in freight containers, except 
certain inspection and approval 
provisions of the approval which are 
covered by U.S. Occupational Safety 
and Health Administration (OSHA) 
regulations are omitted. The provisions 
of §§ 176.192,176.170 and 176.172 
eliminate the requirements in § 176.76(a) 
and 46 CFR 146.29-ll(c) (16) for 
Commandant, USCG approval of freight 
containers. 

Section 176.194. Section 176.194, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
added to include the regulations that are 
currently found in § 176.177 and 46 CFR 
146.29-53. This section remains 
unchanged from current provisions with 
the exception of § 176.194(m). Section 
176.194(m) is revised to include current 
requirements for fire extinguishing 
equipment. Current § 176.177 is 
removed. 

Section 176.225. The text of § 176.225, 
which is being adopted essentially as 
proposed under Docket HM-204, for the 
stowage of chlorine is revised to 
specifically prohibit the stowage of 
chlorine with copper or brass leaf sheets 
or finely divided organic material. 
Prohibitions against the stowage of 
chlorine with metallic sodium or 
potassium, turpentine, ammonia, coal 
gas, hydrogen, or acetylene are covered 
by changes in the stowage and 
segregation tables in § 176.83. 

Section 176.305. 176.331 and 176.340. 
Section 176.340(a)(2)(ix), which is being 
adopted essentially as proposed under 
Docket HM-204, is revised to clarify that 
the lon-DOT specification portable 
tanks authorized under this section must 
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be periodically retested as presently 
required for DOT specification 57 
portable tanks. Other changes include 
the deletion of the reference to "bulk 
asbestos" in § 176.305(b) (2) (ii) and the 
addition of a provision in § 176.331 that 
requires flammable liquids with 
CORROSIVE or KEEP AWAY FROM 
FOOD labels to be stowed away from 
foodstuffs. 

Section 176.320. One commenter 
requested RSPA to define "nonsparking 
type" flashlight. RSPA refers the 
commenter to Underwriters 
Laboratories Standard UL 783 or 
American Society for Testing and 
Materials Specification F 1014—86. In this 
final rule, the words "of a nonsparking 
type" have been changed to "suitable 
for use in hazardous locations where 
fire or explosion hazards may exist." 

Section 176.400. In § 176.400. which is 
being adopted essentially as proposed 
under Docket HM-204, new provisions 
are added to require Class 4 and 
Division 5.2 (organic peroxide) materials 
to be stowed away from heat or ignition 
sources. 

Section 176.405. In § 176.405. which is 
being adopted essentially as proposed 
under Docket HM-204, the term "broom 
clean" is removed. 

Sections 176.410 and 176.415. In 
§ 176.410. which, except as noted below, 
is being adopted essentially as proposed 
under Docket HM-204. the names of 
materials listed in paragraph (a) are 
changed to their proper shipping names 
as listed in the revised § 172.101 Table. 

In § 176.415. which, except as noted 
below, is being adopted essentially as 
proposed under Docket HM-204, the 
names of the materials to which this 
section applies are revised throughout to 
be consistent with proper shipping 
names as listed in the § 172.101 Table. 

One commenter requested deletion of 
the references in §§ 176.410 and 176.415 
to UN 0222 and UN 0223 (ammonium 
nitrate (Division 1.1D) and ammonium 
nitrate fertilizer (Division 1.1D), 
respectively). The reason given was 
"possible misinterpretation and 
confusion with regulatory agencies, 
especially on a state or local basis." 
RSPA has removed both of these entries 
for two different reasons. Ammonium 
nitrate fertilizer (1.1D; UN 0223) has 
been removed because RSPA concurs 
with the commenters. The reader is 
referred to the discussion of subpart C 
of part 173 for further discussion of this 
issue. Ammonium nitrate (1.1D; UN 
0222) has been removed to remove a 
inconsistency that could develop with 
the permitting requirements of § 

176.100. Therefore, UN 0222 will be 
subject to the permitting requirements of 
§ 176.100. 


Section 176.419. In § 176.419. which is 
being adopted essentially as proposed 
under Docket HM-204. new provisions 
are added that require packages of 
Class 4 and Class 5 materials bearing 
CORROSIVE or KEEP AWAY FROM 
FOOD labels to be stowed away from 
foodstuffs. 

Section 176.600. In § 176.600. 
paragraphs (c) and (d). which are being 
adopted essentially as proposed under 
Docket HM-204, are added stating the 
requirement that materials labeled with 
the KEEP AWAY FROM FOOD label 
must be stowed away from foodstuffs 
and packages bearing the FLAMMABLE 
LIQUID or FLAMMABLE GAS label 
must be stowed away from sources of 
heat and ignition. 

One commenter noted that, while 
Section 18 of the General Introduction of 
the IMDG Code excepts limited 
quantities of Division 6.1 (poisonous) 
materials from labelling requirements, 
no similar exception is provided under 
proposed § 173.153. Therefore, limited 
quantity packages of Division 6.1 
materials will be subject to the 
requirements of § 176.600 regarding 
segregation from foodstuffs because of 
the Division 6.1 labels on the packages. 
This, the commenter pointed out, is 
contrary to the IMDG Code. To correct 
this perceived deficiency the commenter 
suggests that an exception be added to 
§ 173.153 to provide that limited 
quantities of Division 6.1 would, except 
for transport by air. not be required to 
be labelled. 

RSPA rejects this proposal. First, the 
package limitations for "limited 
quantities" of Division 6.1 (poisonous) 
materials in the IMDG Code is much 
more restrictive than the limited 
quantity provisions in § 173.153. 
Adoption of the commenters proposal 
would require further change in 
5 173.153 which was not proposed in 
Notice 87-4 or in any of the other 
supplemental NPRMs. In a future 
rulemaking, RSPA intends to examine 
this issue further and is therefore not 
adopting the commenters proposal at 
this time. 

Sections 176.600. Section 176.800, 
which is being adopted essentially as 
proposed under Docket HM-204, is 
revised to align the section with the 
IMDG Code by specifying the stowage 
requirements for packages of Class 8 
(corrosive material) material which also 
bear POISON or FLAMMABLE LIQUID 
labels. 

Subpart O Heading. The heading of 
subpart O, which is being adopted 
essentially as proposed under Docket 
HM-204, is revised to read "Detailed 
Requirements for Cotton and Vegetable 
Fibers, Motor Vehicles, and Asbestos" 


to more adequately describe the 
requirements found in subpart O. Under 
the IMDG Code and the numerical 
classifications used throughout this final 
rule, cotton and other fibers are in either 
Division 4.1,4.2 or Class 9. In a future 
rulemaking, the rules applying to cotton 
and other fibers may be relocated to 
subpart J of part 176. 

Section 176.900. In § 176.900. which is 
being adopted essentially as proposed 
under Docket HM-204. the section 
heading is changed to show that this 
section contains packaging as well as 
stowage requirements for cotton and 
other vegetable fibers. Paragraphs (i) 
and (1) are not consistent with the 
segregation requirements of § 176.83 and 
have been removed. 

Section 176902. This section is not 
consistent with the stowage and 
segregation requirements for cotton in 
the § 172.101 Table and § 176.83. As 
proposed under Docket HM-204, this 
section is removed. 

Section 176.904. The requirements of 
this section are not consistent with the 
segregation requirements in proposed 
§ 176.83 for cotton (Division 4.1, 4.2 or 
Class 9) and sodium nitrate (Division 
5.1). As proposed under Docket HM-204. 
this section is removed. 

H. Part 177; Carriage By Public 
Highway 

Section 177.818. The water capacity 
limit per package for flammable 
cryogenic liquids is measured in liters 
and decreased from 125 gallons to 450 
liters (119 gallons) for consistency with 
the definitions in 5 171.8 for bulk and 
non-bulk packagings. 

Section 177.839. The section is 
adopted essentially as proposed in 
Docket HM-181B, with the word 
"package" to replace the word 
"container" throughout the section. 

Section 177.840. The water capacity 
limit per package for flammable 
cryogenic liquids is measured in liters 
and decreased from 125 gallons to 450 
liters (119 gallons) for consistency with 
the definitions in § 171.8 for bulk and 
non-bulk packagings. 

Section 177.841. The section is 
adopted essentially as proposed in 
Docket HM-181B, except that paragraph 
(e) is rewritten to require separation of a 
package bearing a KEEP AWAY FROM 
FOOD label from foodstuffs in the same 
motor vehicle, and the references to tear 
gas substances are deleted. 

Section 177.848. To maintain 
consistency with the IMDG Code, 
several commenters recommended using 
the stowage and segregation 
requirements in § 171.12 instead of the 
proposed requirements of paragraph (d) 
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of this section and §§ 176.83 and 176.144. 
Thus, paragraph (b) requires that 
hazardous materials must be stowed 
and segregated in accordance with 
§ 171.12 when a rail car is to be 
transported by vessel, other than ferry 
vessel. 

RSPA has changed the proposed 
language in § 177.848(a)(2) to prohibit 
two or more materials from being 
transported in the same cargo tank 
motor vehicle if they combine 
chemically to produce an explosion, 
excessive increase in pressure, release 
of toxic vapors or other unsafe 
conditions. This section requires that 
hazardous materials within a multi- 
compartmented cargo tank be 
segregated in accordance with § 173.33. 

Commenters questioned why the 
proposed segregation table had no 
provisions for Division 6.1 (poisonous) 
liquid and solid materials of Packing 
Groups II and III, materials in Division 
6.2 (etiologic or infectious substances), 
and Class 8 (corrosive) solid materials. 
None of these hazard classes are 
regulated under existing segregation 
requirements. Therefore, a statement 
that the absence of any hazard class or 
division, or a blank space in the 
segregation table indicating that no 
restrictions apply, has been added to the 
instructions for the segregation table. 

In an attempt to further align the 
segregation table with the stowage and 
segregation requirements of the IMDG 
Code, RSPA requires Division 2.3 
(poisonous gas) materials in Hazard 
Zone A and other than Hazard Zone A, 
and Division 6.1 PG I (poisonous) 
materials in Hazard Zone A be 
segregated from other hazardous 
materials. No other poisons require 
segregation. The segregation 
requirements for Division 6.1 PG I 
(poisonous) materials in Hazard Zone A 
are now the same, with one exception, 
as those for Division 2.3 (poisonous gas) 
materials in Hazard Zone A because of 
their similar hazards. Division 6.1 PG I 
(poisonous) materials in Hazard Zone A 
require separation from Division 2.1 
(flammable gas) materials however, 
Division 2.3 (poisonous gas) materials in 
Hazard Zone A require segregation from 
Division 2.1 (flammable gas) materials. 

Many commenters opposed the 
separation of Class 3 (flammable liquid) 
materials from Class 8 (corrosive) liquid 
materials. The rationale behind this 
separation requirement was based on 
the reclassification of certain hazardous 
materials, such as nitric acid and 
perchloric acid, from Division 5.1 
(oxidizer) materials to Class 8 
(corrosive) materials. However, RSPA 
agrees that separation and palletization 
could impose an economic hardship that 


may not enhance transportation safety. 
Therefore, RSPA withdraws the 
proposed requirement to separate Clas3 
3 (flammable liquid) materials from 
Class 8 (corrosive) liquid materials. The 
prohibition against loading Class 8 
(corrosive) materials above Class 4 
(flammable solid) materials or Division 

5.1 (oxidizer) materials is retained in 
paragraph (e)(2) to correct an oversight 
in Docket HM-181B. 

In paragraphs (e)(5) (i) and (ii), Note A 
clarifies the provisions previously 
contained in footnote (5), and Note B 
includes a new horizontal distance 
requirement for materials identified in 
the segregation table with the letter “O”. 
Again, several commenters opposed this 
requirement stating it poses an 
economic hardship to the regulated 
industry which cannot be justified by 
any increase in transportation safety. 
RSPA agrees and will allow the use of 
other methods of segregation to insure 
that the contents of a leaking package 
will not commingle with other 
hazardous materials under conditions 
normally incident to transportation. One 
commenter pointed out that subsidiary 
risk labeling was not addressed in the 
segregation requirements proposed 
under Docket HM-181B. RSPA agrees 
that issue of subsidiary hazard classes 
must be addressed. Therefore, 
paragraph (e)(6) is revised to include 
provisions for subsidiary hazard classes 
consistent with § 176.83 (a)(6) and (a)(8) 
under Docket HM-204. When the 
segregation requirements for the 
secondary hazard are more restrictive 
than those of the primary hazard, the 
secondary hazard segregation 
requirements apply. 

Several commenters opposed use of 
the word “handled* 1 a3 it relates to the 
transportation of Class 1 (explosive) 
materials. RSPA selected the word 
“handled” as an alternative for the word 
“treated”, as used in the U.N. 
Recommendations in section 4.6.3(b). 
RSPA agrees that the word “handled” is 
unnecessary, and it is removed 
throughout paragraphs (h) and (i). 

To correct an oversight in Docket 
HM-181B, RSPA is adding numbers (4) 
and (5) to the Compatibility Table for 
Class 1 (explosive) Materials. Number 
(4) refers the reader to existing 
§ 177.835(g) for the transportation of 
detonators with other Class 1 
(explosive) materials. Number (5) directs 
the reader to segregate Division 1.4S 
fireworks from Division 1.1 and Division 

1.2 (Class A explosive) materials. Both 
numbers reiterate existing requirements 
in 49 CFR part 177. 


I. Port 178: Specifications for 
Packagings 

Part 178 contains the requirements for 
the design, construction, testing, 
certification, and marking of packagings. 
Part 178 is adopted essentially as it was 
proposed in Notice 87-4, except for 
certain changes made in response to 
comments received. One hundred 
specifications for non-bulk packagings 
are eliminated and twenty packaging 
standards based on the U.N. 
Recommendations are added. 
Performance tests generally based on 
the U.N. Recommendations are also 
added. The title to part 178 is changed to 
reference “packagings” rather than 
“shipping containers”. A number of 
subparts have been removed and 
reserved. 

Commenters to Notice 87-4 
recommended that self-certification of 
packages by packaging manufacturers 
or shippers should remain a standard 
practice in the U.S. under performance 
standards, and that package testing and 
certification by independent agencies 
(herein referred to as third party 
certification agencies) should be a 
voluntary option. Several commenters 
pointed out, however, that European 
governments and industry are distrustful 
of U.S. self-certification because in 
Europe, packages generally are certified 
based on testing by government- 
approved laboratories. One commenter 
indicated that European officials will 
accept self-certified U.S. packages only 
if they believe procedures are properly 
performed. Thus, to give validity to 
testing and certification practices as the 
U.S. moves to performance standards, 
commenters strongly urged RSPA to set 
Federal standards for testing and 
certification. 

One commenter stated that self- 
certification has worked well in the U.S., 
but under performance standards, third- 
party certification agencies will figun 
more prominently. The commenter 
recommended that a mechanism be 
established to ensure that laboratories, 
whether in-house or third party, are 
capable of satisfactorily performing the 
testing and certification process. 

Another commenter noted that 
requirements for type of tests, test 
equipment capabilities and level of 
technician training to perform tests were 
not addressed in Notice 87-4. 

Other commenters were divided over 
the need, if any, for third-party testing. 
Several commenters stated that when 
testing is deemed to be necessary, it 
should only be done by qualified and 
fully staffed third-party testing 
laboratories. Another commenter stated 
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that use of commercial laboratories is 
not realistic due to the small number of 
third party certification agencies and the 
lead time required to conduct the 
volume of tests that will be required 
under a performance standards system. 
The commenter contended that delays 
in shipments due to a requirement for 
testing at commercial laboratories 
would be very costly. 

A commenter recommended several 
DOT and industry arrangements to 
accomplish a suitable scheme of 
package testing and certification under 
performance standards. The commenter 
recommended that RSPA consult with 
the National Safe Transit Association 
(NSTA) or other industry sources in 
developing detailed certification 
standards. The commenter further stated 
that RSPA could contract with NSTA to 
certify third-party certification agencies 
and manufacturer or shipper in-house 
self-certification procedures, or 
recognize NSTA certification. RSPA 
could also publish certification 
standards in the final rule. 

U.S. third-party certification agencies 
undergo an approval process, including 
a checklist of equipment on hand, 
employee training, and recordkeeping, 
as specified in § 107.402(b) prior to being 
approved by DOT. Also, as part of the 
approval process, the applicant is 
required to perform actual testing to be 
witnessed by a DOT representative. 

This approval process is designed to 
assess the applicant's capability to test 
and certify packagings in accordance 
with the U.N. Recommendations and the 
HMR. RSPA considers the present 
system to be adequate, and no changes 
to the approval process are made in this 
final rule. 

In recognition of the past safety 
history of self-certified packagings. 

RSPA believes that self-certification 
should continue to be an option. RSPA's 
approach in more clearly establishing 
manufacturer and shipper 
responsibilities in §§ 173.22 and 178.1 is 
based on the expectation that self- 
certification will continue. 

RSPA did not propose, or adopt in this 
final rule, detailed procedures for self- 
certification. or third party certification, 
such as documentation, equipment 
capabilities and employee 
qualifications. RSPA believes it is not 
appropriate to issue detailed standards 
in this final rule. 

Section 178.2. Section 178.0-2 is 
redesignated as § 178.2 and addresses 
the responsibilities of persons who 
manufacture packagings in accordance 
with the standards in part 178. 

Paragraph (a) addresses the 
applicability of part 178. Paragraph (b) 
sets forth the responsibility of the 


packaging manufacturer to comply with 
all applicable provisions of part 178. 
Paragraphs (a) and (b) are adopted 
essentially as proposed in Notice 87-4. 
Paragraph (c). which was proposed as 
paragraph (d) in Notice 87-4, requires 
that manufacturers notify, in writing, 
persons to whom packagings are 
transferred of any specification 
requirements which have not been met 
at the time of transfer and of any actions 
which need to be taken to comply with 
specification requirements. The 
notification requirement is broadened in 
this final rule to require that subsequent 
distributors, as well as manufacturers, 
provide the written notification. Copies 
of the notifications must be retained by 
the manufacturer and each transferee of 
the packaging for at least one year. 

RSPA considers this notification 
especially important in this final rule 
where performance-oriented packaging 
standards would replace specification 
packagings. Shippers perform many 
functions normally considered as part of 
manufacturing (e.g. assembling 
combination packagings or closing 
drums). It is essential that persons 
performing these functions have the 
information necessary to ensure that 
packages, as assembled, meet all 
specification requirements. 

Paragraph (c) as proposed in Notice 
87-4 addressed a manufacturer's 
responsibility to comply with subpart B 
of part 173. This proposal is not adopted 
in this final rule. See the discussion 
under Shipper and Manufacturer 
Responsibilities. Paragraphs (d) and (e) 
in Notice 87-4 are adopted as proposed. 

Section 178.3. Section 178.0-3 is 
redesignated as § 178.3; the specification 
marking requirements are relocated to 
§ 178.3, as proposed in Notice 87-4, and 
this section addresses all specification 
markings. Paragraph (a) requires that 
packagings be marked to identify the 
standard or specification to which the 
packaging is manufactured, and with the 
name and address or symbol of the 
manufacturer or approval agency 
certifying compliance with the 
specification or standard. A letter height 
of at least 6 mm (0.2 inches) is specified 
for packagings having a capacity of less 
than or equal to 30 L (7.9 gallons) for 
liquids or 30 kg (G8 pounds) for solids 
and a letter height of at least 12 mm 
(0.47 inches) is specified for other 
packagings. Notice 87-4 was not clear 
regarding the proper size of the required 
"UN” symbol (the letters "u" and "n" 
enclosed within a circle), specifying only 
that "letters and numerals" must meet 
the minimum height requirements. RSPA 
believes that the "UN" symbol as a 
whole should meet the minimum height 
requirements. Therefore § 178.3(a)(4) 


specifies that letters, numerals, and "the 
United Nations symbol" must be at least 
a certain height. In all cases, the 
markings must be legible. 

Paragraph (b)(2) of this section 
requires that the name and address or 
symbol of "the manufacturer" (as 
defined in § 171.8) be entered on 
packagings. for consistency with 
§ 178.503 and the revised definition of a 
manufacturer. 

Subparts A through K: Non-Bulk 
Specification Packagings 

1. Subpart A. Seven specifications for 
carboys and two specifications for 
polyethylene drums are removed and 
subpart A is reserved. 

2. Subpart B. Specifications 2P and 2Q 
are inner receptacles for compressed 
gases and are retained in this subpart. 
Specification 2R is an inner packaging 
for radioactive materials. It is relocated 
to subpart K and redesignated as 

§ 178.360. The remaining specifications 
are removed from this subpart. 

3. Subpart C. Subpart C contains 
specifications for cylinders and is not 
affected by this final rule. 

4. Subpart D. Four of the 
specifications in subpart D (Specs. 6L, 
6M. 20PF and 21PF) are packagings for 
radioactive materials. They are moved 
to subpart K and redesignated as 

§§ 178.352,178.354.178.356 and 178.358, 
respectively. The remaining 
specifications are removed and the 
subpart is removed and reserved. 

5. Subpart E. Two specifications in 
subpart E. 20WC and 21WC. are used 
for radioactive materials and are 
redesignated and moved to subpan K. 
The remaining specifications are 
removed and subpart E is removed and 
reserved. 

6. Subpart F. Subpart F is removed 
and reserved. 

7. Subpart G. Subpart G is removed 
and reserved. 

8. Subpart 11 In § 178.270-11, pressure 
relief device requirements for IM101 and 
IM102 intermodal tanks are revised 
editorially to address pressure relief 
settings in terms of tank test pressure 
instead of maximum allowable working 
pressure (MAWP). 

9. Subpart K. Radioactive materials 
packagings from the aforementioned 
subparts are relocated to subpart K. No 
other changes are made to the subpart. 

10. Subpart L; non-bulk performance- 
oriented packaging standards. A new 
subpart L is added to part 178, generally 
as proposed in Notice 87-4. containing 
marking requirements and packaging 
standards for non-bulk packagings 
based on chapter 9 of the U.N. 
Recommendations. 
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Section 178.500. Section 178.500 
contains a general statement of scope 
and purpose and refers the user to 
§ 171.8 for definitions of packaging 
terms. This section is adopted as 
proposed in Notice 87-4. 

Section 178.502. Section 178.502 sets 
forth the identification codes for 
packagings as used in the U.N. 
Recommendations. For example. "4" 
designates a box and “G” designates 
fiberboard. Therefore. “4G“ is the 
identification code for a fiberboard box. 
This section is adopted as proposed in 
Notice 87-4. 

Section 178.503. Section 178.503 sets 
forth requirements for marking 
packages. In general, markings for the 
U.N. standards consist of the following 
ten elements: 

(1) The UN symbol. 

(2) The package identification code. 

(3) A letter designating the packing 
group or groups for which the packaging 
design type has been performance 
tested. 

(4) The specific gravity for liquids or 
the maximum gross mass for solids. 

(5) For packagings intended to contain 
solids or inner packagings. the letter 
**S“. or for single or composite 
packagings intended to contain liquids, 
the hydrostatic test pressure at which 
the packaging is rated. 

(6) The last two digits of the year of 
manufacture. 

(7) The letters “USA”. 

(8) The name and address or symbol 
of the manufacturer or approval agency 
certifying compliance. 

(9) For packagings tested in 
accordance with § 178.601 fg)(2). the 
letters “SP“. 

(10) For metal or plastic drums and 
jerricans intended for reuse, the 
thickness (in millimeters) of the 
packaging materia). 

In addition, reconditioned packagings 
are marked with the following: 

(1) The name of the country in which 
the reconditioning is performed. 

(2) The name and address or symbol 
of the reconditioner. 

(3) The month and last two digits of 
the year of reconditioning. 

(4) The letter “R”. 

(5) If leakproofness tested, the letter 
•|/\ 

The information required by this 
section, such as packing group 
designation and hydrostatic test 
pressure rating, is believed necessary 
for the shipper to be able to select a 
packaging appropriate for a specific 
hazardous material based on the 
characteristics of that material. 
Paragraph (a)(9), which was not 
proposed in Notice 87-4, requires that 
the letters “SP” be marked on a 


packaging after the name and address or 
symbol of the packaging manufacturer, 
for a packaging which is certified under 
the selective testing provisions of 
§ 178.601(g)(2). A marking proposed as 
paragraph (a)(10) in Notice 87-4, for 
marking the tare weight in kilograms on 
drums intended for nitric acid, is not 
adopted in this Final rule. Marking of 
drums used for nitric acid is addressed 
in $ 173.158. 

A requirement proposed in paragraph 
(b) of Notice 07-4, that certain of the 
required markings be applied in a 
permanent manner (e.g. by embossment) 
is withdrawn from this final rule. RSPA 
recognizes that some markings may be 
applied to a packaging at the lime of 
reconditioning, and it may be 
impractical for these markings to be 
applied in a permanent manner at that 
time. In this final rule, all markings must 
be “durable” and “clearly visible”, in 
accordance with § 178.503(a). 

Since the publication of Notice 87-4 a 
number of questions have been raised 
regarding the marking specified in 
§ 178.503(a)(5). Commenters asked, for 
combination packagings containing 
inner packagings which have been 
hydrostatically tested (for air 
shipments), whether the packaging 
should be marked with an ”S” to 
indicate inner packagings, or the 
hydrostatic pressure to which the inner 
packagings have been tested. Inner 
packagings are excepted from the 
hydrostatic pressure test; however, for 
shipments by aircraft, the inner 
packagings must be capable of 
withstanding an internal pressure. The 
ICAO Technical Instructions clearly 
specify that combination packagings be 
marked with an ”S” to indicate inner 
packagings, rather than with a 
hydrostatic pressure. Because in this 
final rule the hydrostatic pressure test is 
not specifically required for the inner 
packagings of combination packaging3, 
and for consistency with the ICAO 
Technical Instructions, § 178.503(a)(5) 
specifies that combination packagings 
containing inner packagings are marked 
with an ”S”. 

Many questions have been raised 
since the publication of Notice 87-4 
regarding whose name or symbol should 
appear on packagings as part of the 
package marking. Notice 87—1 contained 
a proposal, in § 178.503(a)(8J. that the 
name and address or symbol “of the 
person applying the marks” required by 
the section be applied as part of the 
marking. Notice 87-4 defined a 
packaging “manufacturer” as a person 
who applies to a packaging a DOT 
specification marking or a U.N. mark. In 
many cases the person who actually 
constructs a packaging and places the 


marks on the packaging is not the 
person who is certifying compliance 
with the DOT or U.N. requirements. 
Also, when a third party certification 
agency performs the testing and 
provides certification of a packaging 
design, the third party agency rarely 
applies markings to packagings. RSPA 
believes that the name or symbol of the 
person taking responsibility for 
certification of a packaging should 
appear as part of the markings required 
by § 178.503. 

As proposed in Notice 87-4 and 
adopted in this final rule, § 178.503(a) 
contains a requirement that the 
“manufacturer” mark each package in 
the prescribed manner. The definition of 
“manufacturer” in this final rule is 
based on RSPA's belief that the person 
who is certifying compliance of the 
packaging to the applicable standards 
should be responsible for marking the 
package. A “manufacturer”, as defined 
in § 171.8, is a person who certifies 
compliance of a packaging with a DOT 
standard or a U.N. standard, including a 
person who applies, or directs the 
application of, a DOT specification 
marking or a U.N. mark to a packaging. 
The package markings prescribed by 
§ 178.503 identify the person certifying 
compliance with the packaging, and not 
necessarily the person who constructs 
the packaging or the person who applies 
the markings. Section 178.503(a)(8) 
specifies that the name or symbol of ihe 
manufacturer or the approval agency 
certifying compliance with the U.N. 
standard must appear as part of the 
package marking. Therefore, if a 
packaging is certified by a third party 
certification agency, that agency’s name 
or symbol appears on the packaging. 

When a third party agency is 
approved by DOT to perform 
certifications of U.N. packagings, the 
agency is issued a third-party designator 
consisting of a “ + ” followed by two 
letters. The DOT approval instructs the 
third party agency to provide a four digit 
number (a test numlier) as part of each 
certification to identify the packaging 
that was tested, and in addition, to have 
the third party designator and test 
number marked on packagings certified 
by that test series. This identifier takes 
the place of the name and address of the 
manufacturer when third party 
certification is utilized. However, 
through this mark, the packaging 
manufacturer can be identified. The test 
number assigned to each packaging is 
unique to a single packaging and 
manufacturer. The packaging 
manufacturer's or shipper’s name may 
appear on a third-party certified 
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packaging in addition to the third party 
agency identifier. 

A packaging manufacturer or shipper 
may choose not to apply the third party 
mark, even if the packaging is tested by 
a third party certification agency. 
However, if the third party mark is not 
applied, there would be no indication on 
the package that it has been tested by a 
third party testing laboratory. 
Responsibility for conformance of the 
packaging to U.N. standards then rests 
with the manufacturer or shipper whose 
name or symbol appears on the package. 

Sections 178.504 through 178.528 — 
General Sections 178.504 through 
178.523 contain the standards for the 20 
performance packagings. These 
standards specify the general 
requirements for materials, construction 
and capacity of packagings. They are 
more general than the previous 
specifications and give manufacturers 
wide latitude in designing and 
constructing packagings. The sections 
are adopted essentially as proposed in 
Notice 87-4; however, §§ 178.504, 

178.505.178.506,178.509, and 178.511 
contain references to the minimum 
thickness and marking requirements for 
reuse found in §§ 173.28(a)(4) and 
178.503(a)(10) to inform packaging 
manufacturers that certain additional 
requirements apply to packagings 
intended for reuse. 

Section 178.516. Section 178.516 
contains the standards for fiberboard 
boxes. As proposed in Notice 87-4, 

§ 178.516 stated in paragraph (b)(1) that 
“fiberboard shall be cut, creased 
without scoring, and slotted." A 
commenter asked whether the 
prohibition against “scoring" meant that 
impressions could not be made in the 
fiberboard to facilitate folding. The 
recognized meaning of a “score" in the 
U.S., as defined in the Fibre Box 
Handbook of the Fibre Box Association, 
is “an impression or crease in 
corrugated or solid fiberboard to locate 
and facilitate folding." The U.N. defines 
“scoring" as cutting through part of the 
thickness of the fiberboard. It is cutting 
through the thickness of the fiberboard 
which is intended to be prohibited by 
§ 178.516. Therefore, this section of the 
final rule states that “fiberboard shall be 
cut, creased without cutting through any 
thickness of fiberboard. and slotted." 

11. Subpart M; testing of non-bulk 
packagings . In place of the previous 
hodgepodge of package testing and 
record retention requirements, subpart 
M of part 178 of this final rule 
standardizes requirements for all of the 
performance-oriented non-bulk 
packagings in subpart L. 

Section 178. 601. In § 178.601, general 
requirements for testing and test record 


retention are prescribed. Several 
commenters objected to the wording 
proposed in § 178.601(a) of Notice 87-^t, 
which stated that each packaging must 

. . be capable of successfully passing 
the prescribed tests and of conforming 
to the requirements of § 173.24 of this 
subchapter at all times while in 
transportation." The proposed 
paragraph also stated that the 
requirements are minimum 
requirements. These commenters said 
that the paragraph as proposed is 
unrealistic and inconsistent with the 
intent of the regulations. They suggested 
the paragraph be rewritten to delete 
mention of “minimum requirements" 
and to state that each packaging must 
be . . capable of successfully passing 
the prescribed tests applicable to 
normal conditions of transportation." 
They contended that as written, the 
paragraph means that if any failure of a 
packaging occurs at any time during 
transportation, the packaging has failed 
to comply with the requirements of the 
subchapter. 

As was discussed in the preamble to 
Notice 87-4, failure of a test may 
constitute prima facie evidence of 
noncompliance with the subchapter. 
Enforcement action could be taken upon 
receipt of test results from a testing 
facility or after testing conducted at a 
manufacturing or shipping location. 

Such actions would be preceded by 
thorough investigation (possibly, by 
additional testing) to determine what 
caused the failure, whether a violation 
occurred, who committed it, and what 
the appropriate sanction should be. In 
practice, RSPA does not anticipate 
testing other than new packagings in the 
transportation system. Packagings that 
would normally be selected for testing 
for enforcement purposes would be 
packagings that were not obviously 
damaged during transportation, with no 
obvious defects. RSPA does not expect 
that packagings which have been 
damaged during transportation will be 
capable of withstanding the prescribed 
performance tests. Rather, RSPA 
expects that packagings will be capable 
of withstanding the normal 
transportation environment without 
leakage of hazardous materials 
contents. Therefore, RSPA does not 
believe it is necessary to revise 
§ 178.601(a), and the paragraph is 
adopted in this final rule as proposed in 
Notice 87-4. 

Paragraph (b) establishes the 
packaging manufacturer’s and shipper’s 
responsibilities for ensuring that each 
packaging is capable of passing the 
prescribed tests. As proposed in Notice 
87-4 and adopted in this final rule, 
paragraph (b) states that when assembly 


functions, including final closure, are 
performed by the person offering a 
hazardous material for transportation, it 
is the responsibility of that person, as 
well as the manufacturer, to ensure that 
each package is capable of passing the 
prescribed tests. 

A question was raised regarding 
whether the tests required by subpart M 
of part 178 must be performed 
separately for each location where 
packagings are produced, or if one set of 
performance tests may be used to 
qualify all packagings produced by a 
single manufacturer at multiple 
locations. RSPA believes that the 
performance tests may be conducted at 
a single facility to qualify all identical 
packagings produced by the same 
manufacturer at multiple locations. This 
is the policy in other parts of the world, 
and RSPA believes that to adopt a more 
stringent policy would put U.S. industry 
at a disadvantage. However, if testing is 
not performed at each location where 
packagings are manufactured, the 
manufacturer must take steps, through 
testing or other quality control 
measures, to ensure that each packaging 
is capable of successfully passing the 
prescribed tests, in accordance with 
§ 178.601(a). 

“Design qualification testing", 
“periodic retesting", and “production 
testing" are defined in § 178.601(c). 

What constitutes a “different" 
packaging is also defined. Paragraphs 
(d) and (e) establish the required 
frequency of design qualification and 
periodic testing. Design qualification 
tests are required at the start of 
production for each new and different 
packaging. Periodic retests are required 
“at intervals established by the 
manufacturer of sufficient frequency to 
ensure that all packagings are capable 
of passing the prescribed tests", but at a 
minimum frequency. Notice 87-4 
proposed that each packaging design 
type be tested at the start of production 
and at intervals established by the 
manufacturer, but at least once every 12 
months. An annual retest is less 
frequent than previous production 
testing requirements for DOT 
specification steel and plastic drums. 
However, there were many DOT 
specification packagings and packagings 
authorized by DOT that required no 
testing. 

A number of commenters objected to 
proposed § 178.601(c) and stated that 
annual testing of packagings will be 
time-consuming and expensive, costing 
the packaging manufacturing industry 
millions of dollars for no apparent 
benefit. Further, they noted that 
producers and users of packagings 
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which had been exempt from testing 
requirements would not only have to 
conduct tests at the start of production, 
but also conduct retesting every 12 
months. Many commenters to 
§ 178.601(c) stated that if there has been 
no change in packaging documentation, 
processing, quality control procedures, 
material requirements, specifications, 
and no failures in transportation, there 
is no need for packaging retesting. These 
commenters said that retesting should 
be done only to accommodate design 
changes or to satisfy RSPA concerns. 
One suggested alternative to the 
proposed periodic testing requirement 
was to state, as NSTA procedures do, 
that "any time a change is made in a 
packaging which differs from that which 
is already certified, a recertification test 
must be performed." 

Commenters noted that the proposed 
annual retest requirement is particularly 
burdensome as it relates to combination 
packagings. These commenters stated 
that annual retesting of all variations of 
combination packagings would place an 
undue burden on the industry. With 
many modifications made to these 
combination packagings to 
accommodate varying shipping needs, 
the number of packagings requiring 
periodic testing would become so large 
as to be unmanageable. A commenter 
recommended that, to ease the burden, 
retesting be required every two or three 
years. Several commenters 
recommended that S 178.601(c) be 
revised to establish retesting 
requirements for single and composite 
packagings, and require that 
combination packagings be retested 
only if a change is made to the 
packaging. 

RSPA believes that a distinction must 
be made between performance testing 
for certification of a packaging design, 
and performance testing as a production 
quality control check. A packaging 
design type must be shown to be 
capable of withstanding the prescribed 
performance tests at the start of initial 
production. RSPA also believes that the 
packaging manufacturer must institute 
quality control procedures to ensure that 
packagings are constructed that will 
consistently pass the required 
performance tests. RSPA docs not 
believe that testing sample production 
packagings once in each 12-month 
period is adequate to ensure that all 
packagings are capable of meeting the 
required testing standards. Because 
each packaging must meet certain 
minimum standards, and testing the 
limited number of samples specified in 
this final rule is not a statistically valid 
way to ensure that each packaging 


meets those standards, the manufacturer 
may need to take other steps to ensure 
that each packaging meets the minimum 
standards. These other steps may mean 
testing an increased number of samples 
or testing samples to higher levels, such 
as increased drop heights and increased 
internal pressures. Or. manufacturers 
may need to employ other means of 
quality assurance during the 
manufacturing process to ensure that 
each packaging is capable of 
withstanding the prescribed tests. 

In this final rule, "design qualification 
testing" and "periodic retesting" arc 
defined in 178.601(c) to distinguish 
between the two concepts. Design 
qualification tests must be done only at 
the original start of production and any 
time a change is made to the packaging. 
Certain alternative test methods have 
been authorized for periodic and 
production testing, so that the cost to 
perform these periodic tests can be 
reduced. The definitions in no way 
relieve a packaging manufacturer of the 
responsibility for maintaining quality 
control during production of packagings. 

RSPA believes that an annual testing 
frequency for single packagings is a 
relaxation of testing requirements for 
many types of packagings previously 
manufactured under a DOT 
specification. Further, RSPA believes 
that a good quality control program must 
include packaging testing much more 
frequently than once every 12 months, or 
other effective quality control measures 
during production. No quality control 
measures are established in this final 
rule. Therefore, § 176.601(e) requires that 
single and composite packagings be 
tested at a sufficient frequency to ensure 
that all packagings are capable of 
passing the prescribed tests, but not less 
than once every 12 months. In other 
words, testing must be performed every 
365 days; it cannot be performed in June 
1991 and then not repeated until July 
1992. 

RSPA recognizes the difficulties that 
third party agencies, as well as those 
who choose to self-certify, might face in 
keeping up with annual retesting of 
combination packagings. RSPA also 
recognizes that combination packagings 
are not produced in the same manner as 
single packagings, and the number of 
variations in combination packagings is 
very large. Paragraphs (g)(1) and (2) of 
§ 178.601 authorize certain modifications 
to a tested package without further 
testing. These authorized modifications 
reduce the number of packagings 
requiring testing. The required periodic 
retesting frequency for combination 
packagings is two years in this final 
rule. This extended period for retesting 


further reduces the burden of testing on 
combination packaging manufacturers 
and users. It should be noted that a 
combination packaging may be tested to 
a “worst case" scenario—in other 
words, a packaging may be tested to 
Packing Group I levels, for a materia! 
with the highest expected specific 
gravity. That packaging could then be 
used for materials in a packing group 
with a lesser hazard, and for materials 
with an equal or lower specific gravity. 
Packagings tested in this manner would 
create more versatile packagings, reduce 
the number of different packaging 
designs necessary, and therefore reduce 
the amount of testing necessary. The 
design qualification tests and periodic 
retests may be performed by the 
manufacturer or by an independent 
testing agency. 

Paragraph (f) clarifies test sample 
requirements. Paragraph (g) contains 
provisions for the selective testing of 
packagings that differ only in minor 
respects from the tested type, such as 
packagings which are produced with 
small reductions in dimensions. Some 
specific variations to combination 
packagings which are authorized 
without further testing of the package 
are included as paragraphs (g) (1) and 
(2). Paragraph (g)(3) contains a provision 
authorizing the Associate Administrator 
for Hazardous Materials Safety to 
approve the selective testing of 
packagings that differ only in minor 
respects from a tested type, other than 
those specifically outlined in paragraphs 
(g) (1) and (2). 

Notice 87-4 proposed, in paragraph 
(e), to provide relief from testing of 
packagings which vary only slightly 
from a previously tested design. The 
ICAO Technical Instructions and the 
IMDG Code contain similar provisions 
but offer little guidance on what can be 
considered a minor variation. 
Commenters expressed concern about 
the amount of testing of combination 
packages that would be required under 
the proposed rule. These commenters 
asked that the final rule clarify the kinds 
of variations in packagings which would 
be considered "minor" and would, 
therefore, not require testing of the 
modified packaging. Commenters also 
expressed concern about required 
testing of packages which may be 
offered only on a one-time basis. They 
said that under the provisions of Notice 
87-4, for certain unique shipments or 
emergency shipments, the shipper would 
be required to test a number of samples 
of the proposed packaging, while only 
one package or a small number of 
packagings might ever be shipped. 

These commenters recommended that 
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some provisions be added to the final 
rule to permit use of combination 
packages which have not been tested, 
provided the outer packaging has been 
tested fora “worst case" scenario. 

RSPA issued a Notice of Competent 
Authority Ruling on March 22.1990, 
advising the industry that the U.S. 
Competent Authority was limiting 
required testing of combination 
paokagings that differ only in certain 
minor respects from the tested design 
type, in accordance with certain 
provisions agreed to by the U.N. 
Subcommittee. The Notice of Competent 
Authority Ruling also authorized the 
assembly and transportation of inner 
packagings of any type, for solids or 
liquids, without testing of each 
packaging configuration, when the outer 
packaging has been tested to some very 
specific, restrictive levels. The 
provisions published in the March 22. 
1990 Notice are adopted in this final 
rule, with some modifications, as 
paragraphs (g) (1) and (2). 

Paragraph (hj, which was not 
proposed in Notice 87-4, authorizes the 
use of packagings which do not meet the 
specifications in § § 178.504-178.523, or 
which are tested by methods other than 
those specified in Subpart M of Part 178, 
if the packaging is approved by the 
Associate Administrator for Hazardous 
Materials Safety. Packages approved 
under this provision must be shown to 
be equally effective, and the test 
methods used must be equivalent. Ibis 
provision is similar to paragraph 9.3.13 
of the U.N. Recommendations. 

Paragraph (i) authorizes the Associate 
Administrator for Hazardous Materials 
Safety to require proof, through testing, 
that packagings meet specified 
requirements. It is envisioned that this 
testing will be performed by the 
manufacturer (with RSPA personnel or 
an independent inspector witnessing 
tests), by an independent testing agency, 
or by RSPA personnel. The paragraph is 
adopted essentially as proposed in 
paragraph (f) of Notice 87-4. 

Paragraph (j) states that if an inner 
treatment or coating of a packaging is 
required for safety reasons, the 
manufacturer shall design the packaging 
so that the treatment or coating retains 
its protective properties after 
withstanding the performance tests. The 
U.N. Recommendations contain a 
similar provision at'Paragraph 9.7.1.8. 
Several commenters to Notice 87-4 
stated that it is unreasonable to expect 
an inner coating or liner to withstand 
the performance tests and retain its 
protective properties. RSPA believes 
that where an inner treatment or coating 
t3 required for safety reasons, it is 
important that the inner treatment or 


coating retain its protective properties 
during transportation. As the 
performance tests are designed to 
represent, to a certain extent, the 
potential transportation environment, 
RSPA believes it is important that an 
inner treatment or coating, if required 
for safety reasons, retain its protective 
properties after testing. Therefore, 
paragraph (j) is adopted as proposed in 
paragraph (g) of Notice 87-4. 

Paragraph (k) (paragraph (h) in Notice 
87—4) contains requirements for 
retention of test records. Retention of 
samples is not required for any 
packaging. Manufacturers are required 
to keep records of design qualification 
tests and periodic retests, and to make 
these records available for inspection by 
a representative of the Department upon 
request. The format of these records is 
left to the discretion of the individual 
manufacturer however, paragraph (k) 
lists certain information which must be 
included in the test reports. The 
paragraph clarifies that test records 
must be maintained at each facility 
where packagings are manufactured, 
and at each facility where packaging 
tests are conducted. 

A separate issue with regard to 
retesting has been raised by the DOT- 
approved third-party certification 
agencies. These agencies have asked 
whether a packaging design which has 
been certified by a third-party agency 
must be retested at the required 
frequency by the third-party agency that 
did the original design qualification 
testing. These agencies indicated that 
they would not be capable of handling 
the volume of testing which would be 
required if they must perform annual 
retesting in addition to the original 
design certification. However, some of 
the third-party agencies have also 
expressed a reluctance to have their 
identifying marks retained on a 
packaging that someone else has taken 
responsibility for testing. One third- 
party agency stated that the retest 
should be considered a production test 
which may be conducted by the 
packaging manufacturer, and the third- 
party agency should be called upon only 
for original design certification, and for 
a new certification when a change is 
made to the packaging. 

The approvals issued by DOT for U.N. 
third-party certification agencies require 
that an identifier, consisting of a 
symbol followed by two letters and a 
four digit number, be marked on all 
certifications. This identifier takes the 
place of the manufacturer’s name and 
address. However, this third-party mark 
indicates only that the third-party 
certification agency is certifying that the 
design type they tested is capable of 


withstanding the prescribed 
performance tests. The third-party mark 
does not mean that the third-party 
agency is responsible for ensuring that 
each packaging manufactured after they 
have certified the design type is capable 
of withstanding the prescribed tests. The 
actual manufacturer of the packaging 
can be identified through the test 
number marked on the packaging in 
association with the third-party 
designator. The packaging manufacturer, 
or shipper, by continuing to place the 
U.N. markings on packagings, is 
certifying that each packaging is 
constructed in the same manner as the 
originally tested and certified packaging, 
and that each packaging is capable of 
withstanding the prescribed 
performance tests. 

In this final rule, RSPA is maintaining 
the option of self-certification, both for 
original design qualification testing and 
for periodic retesting. If a packaging 
design is originally tested and certified 
by a third-party certification agency, the 
periodic retesting requirement may be 
satisfied by the packaging manufacturer 
or shipper. There must be an 
understanding on the part of the 
packaging manufacturer or shipper that 
the original packaging certification is 
only maintained if the packagings 
continue to be constructed and 
assembled in the same manner, if 
retesting is performed at the required 
frequency, and adequate quality control 
is exercised to ensure that each 
packaging produced is capable of 
withstanding prescribed performance 
tests. 

Several commenters to Notice 87-^4 
raised another issue related to the 
periodic testing of packagings. These 
commenters pointed out that certain 
packagings manufactured from 
“expensive” materials, such as stainless 
steel, nickel, and monel, were previously 
exempted from periodic testing 
requirements. They stated that these 
containers are used in small numbers, 
and test samples represent very high 
cost in relation to production. The 
commenters were referring to DOT 
Specification 5 and 5C stainless steel 
drums, DOT Specification 5K nickel 
drums, and DOT Specification 5M monel 
drums. These drums were not required 
to be periodically tested during 
production if containers satisfactorily 
met prescribed tests at the start of 
original production, and the tested 
samples were retained for at least a 
year. DOT, in incorporating the 
exceptions from periodic hydrostatic 
pressure and drop testing, recognized 
that to require frequent, destructive 
testing of these “expensive" containers. 
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would result in an undue financial 
burden on the manufacturers of these 
specialty containers. 

RSPA believes that some exceptions 
from periodic testing would not conflict 
with current U.N. Recommendations, 
because the U.N. Recommendations 
leave the question of periodic testing 
frequency to the discretion of the 
competent authority. Neither the ICAO 
Technical Instructions nor the U.N. 
Recommendations contain a 
specification for a metal drum other 
than steel or aluminum, although the 
general packing requirements and codes 
for designating types of packagings 
provide for one. RSPA does not believe 
that a complete exception from retesting 
will ensure, in the absence of detailed 
design specifications, that all containers 
produced are capable of withstanding 
the prescribed tests. RSPA recognizes 
that some exceptions from periodic 
retesting are needed for production of 
these containers to be economically 
sound. In this final rule, samples of 
containers made from stainless steel, 
monel, or nickel must be tested at least 
once in each 12-month period. However, 
for the periodic retest on these 
containers, only two sample drums must 
be used for performance of the drop test, 
one for each orientation. Also, only one 
sample is required for the hydrostatic 
pressure test and the stacking test. The 
exceptions for the use of fewer test 
samples are contained in the specific 
sections relating to the hydrostatic 
pressure, stacking, and drop tests. If the 
same container is used for more than 
one test, even fewer samples can be 
used. It should be noted that § 178.601(f) 
requires that each packaging intended to 
contain liquids be leakproofness-tested 
in accordance with § 178.604. 

Section 178.602. Section 178.602 
contains general requirements for filling 
and conditioning packages in 
preparation for testing. As proposed in 
Notice 87-4. § 178.602(c) would have 
required that if the materials to be 
transported are replaced for test 
purposes, the material used must be of 
the same or higher specific gravity, and 
their other physical properties (e.g. 
viscosity) must correspond as closely as 
possible. Many commenters urged RSPA 
to permit the use of water or a water 
and antifreeze mixture for testing in lieu 
of the actual hazardous material. These 
commenters stated that a less viscous 
material would actually create a more 
stringent drop test, since the dynamics 
of the less viscous material would create 
a greater surge effect inside the 
packaging. 

The drop testing section. § 178.603. 
provides a way to test with water, even 


if the material to be shipped has a 
higher specific gravity, as long as the 
drop height is increased by a specified 
factor. The provision is consistent with 
paragraph 9.7.3.4 of the U.N. 
Recommendations, which gives the 
factors by which a drop height must be 
increased when water is used for the 
drop test in place of a material with a 
higher specific gravity. However, 

§ 178.602(c) of Notice 87-4 did not 
provide for the use of water for testing 
as a substitute for materials with higher 
specific gravity. Paragraph 9.7.2.2 of the 
U.N. Recommendations specifically 
authorizes the use of water for drop 
testing. It was RSPA's intention to 
authorize the use of water for drop 
testing, provided the drop height used 
for the test is determined in accordance 
with § 178.603(d)(2). Therefore, 

§ 178.602(c) of this final rule authorizes 
the use of water for the drop test. 

A number of comments were received 
with regard to the conditioning 
requirements for paper and fiberboard 
packagings in proposed § 178.602(d) of 
Notice 87-4. That paragraph proposed 
that paper and fiberboard packagings be 
conditioned to standard temperature 
and humidity prior to design 
qualification testing. Periodic testing 
could be conducted at ambient 
conditions. One commenter urged RSPA 
to reconsider the requirement to 
condition paper and fiberboard 
packagings to standard temperature and 
relative humidity prior to testing. This 
commenter recommended that testing be 
authorized at ambient conditions for 
design qualification testing as well as 
periodic testing. This commenter stated 
that testing at ambient conditions would 
ensure that packagings are capable of 
withstanding the testing at standard 
conditions, since ambient conditions 
would generally produce a more 
stringent test. The commenter contended 
that to require conditioning of paper and 
fiberboard packagings prior to testing 
would effectively eliminate self- 
certification of these packagings. 
However, a number of commenters 
suggested that RSPA apply the 
conditioning requirements to periodic 
retesting as well as design qualification 
testing of paper and fiberboard 
packagings. 

RSPA believes that standard 
conditions of temperature and relative 
humidity are necessary in testing paper 
and fiberboard packagings to ensure 
that the results obtained are consistent 
with testing done on similar packagings. 
Test results can vary dramatically with 
differences in relative humidity. RSPA 
has not received sufficient information 
concerning the variations in the 


performance of paper and fiberboard 
packagings, as a result of temperature 
and relative humidity changes, to 
warrant elimination of the conditioning 
requirements for design qualification 
testing. The design qualification tests 
are used as a base-line determination of 
the adequacy of a packaging for 
transportation of a given hazardous 
material. Conditioning requirements 
establish a consistency between test 
results. Therefore, the conditioning 
requirements for paper and fiberboard 
packagings are retained in this final 
rule. 

Several commenters to § 178.602(d) 
stated that the specified temperature 
and relative humidity ranges are 
unreasonable. These commenters stated 
that if the temperature varies by as 
much as the specified + /— 2 °C. the 
relative humidity will vary more than 
the specified range ( + / — 2%). The 
commenters suggested that RSPA either 
expand the relative humidity range or 
simply establish a lower limit on 
relative humidity, with no upper limit. 
They indicated that testing chambers 
are available which can maintain the 
specified conditions, but that these 
chambers are expensive and most self- 
certifying facilities do not currently have 
the chambers. 

RSPA believes that the temperature 
and relative humidity conditions 
proposed in Notice 87-4 are attainable. 
These conditions are those that are 
specified in the U.N. Recommendations. 
RSPA acknowledges that the specified 
tolerances may be difficult to maintain, 
but has insufficient information to 
suggest that the conditions are 
unreasonable. The temperature and 
relative humidity conditions specified 
for paper and fiberboard packagings 
adopted in this final rule are the same as 
proposed in Notice 87-4. However. 

RSPA understands the commenters* 
concerns in this area, and invites the 
industry to provide information on 
experience with the conditioning 
requirements, as well as information on 
variations in the performance of paper 
and fiberboard packagings resulting 
from temperature and relative humidity 
changes. RSPA recently brought the 
issue of conditioning to the attention of 
the U.N. Subcommittee, and expects 
discussion of the issue at future 
Subcommittee meetings. 

Sections 178.603 through 178.608— 
General. Sections 178.603 through 
178.608 contain requirements for the 
drop test, leakproofness test, hydrostatic 
pressure test, stacking test, cooperage 
test, and vibration standard. These tests, 
based mostly on the U.N. 
Recommendations, apply to all of the 
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performance-oriented packagings in 
subpart L. It is believed that the 
performance tests, in conjunction with 
the enhanced provisions in §§ 173.24 
and 173.24a, will ensure a level of 
packaging integrity equivalent to, or 
better thm, that provided by previous 
DOT specifications for non-bulk 
packagings. The leakproofness test must 
be performed on all packagings intended 
to contain liquids, except for the inner 
packagings of combination packagings. 
The drop test, hydrostatic pressure test 
and stacking test are performed on 
representative samples of packagings. in 
accordance with the provisions of the 
specific test and the general test 
requirements of §§ 178.601 and 178.602. 
Proposed § 178.608 of Notice 87-4, which 
prescribed a chemical compatibility test 
for plastic receptacles, is withdrawn end 
replaced in the same section with a 
base-level vibration standard. 

Section 170,603. Section 178.603 
contains the requirements for drop 
testing. Based on comments to Notice 
B7-4, RSPA is reducing the number of 
test samples required for the periodic 
retesting of stainless steel, monel, and 
nickel packagings. For these containers, 
few er samples are required for 
performance of the tests due to the cost 
of constructing and destructively testing 
these packagings in relation to the 
number of packagings produced. A 
provision in paragraph (b) of this section 
waives the requirement for conditioning 
a paper or fiberboard packaging in 
accordance with § 178.602(d) if the 
packaging is conditioned in accordance 
with 8 178.603(b) (temperature reduced 
to —18 *C). This provision is consistent 
with paragraph 9.7.3.2 of the U.N. 
Recommendations. 

Section 178.604. Section 178.604 
contains requirements for leakproofness 
testing, and is adopted generally as 
proposed in Notice 87-4. Paragraph 
(a)(ii) contains a provision which 
authorizes the testing of the inner 
receptacle of a composite packaging 
without the outer packaging, provided 
the results of the test are not affected. 

As proposed in Notice 87-4, paragraph 
(d) authorizes, in lieu of the specified 
leakproofness test method, "other 
methods, at least equally effective,** if 
approved by the Associate 
Administrator for Hazardous Materials 
Safety. Coramcnters to Notice 87-4 
suggested that, in lieu <of a requirement 
for approval of alternative 
leakproofness test methods, some of the 
methods which have been previously 
approved under DOT regulations, and 
which are in widespread use in the U.S. 
md Europe, should be specifically 


included in part 178. The alternative 
leakproofness tests proposed were: 

(1) Application of soap suds over the 
exterior; 

(2) Application of a water and oil 
mixture over the exterior; 

(3) The helium method in a vacuum 
chamber and 

(4) Pressure differential. 

One commenter proposed a specific 
pressure differential test procedure. 

The tests proposed in Notice 87-4 
represent the standards established 
internationally by the Committee of 
Experts on the Transport of Dangerous 
Goods. The tests were designed to be 
simple, easily repeatable tests which 
could be conducted anywhere in the 
world with limited equipment. 

Paragraph 9.7.4.3 of the U.N. 
Recommendations authorizes: "other 
methods at least equally effective" Tor 
the performance of the leakproofness 
test. 

RSPA believes that the U.N. 
Recommendations provide for some 
discretion on the part of the competent 
authority in authorizing alternative, 
equivalent testing methods. As the U.S. 
competent authority, the Associate 
Administrator for Hazardous Materials 
Safety has some discretion in permitting 
alternative leakproofness tests, provided 
these alternatives are "at least equally 
effective". Many DOT specifications for 
drums authorize alternative leakage test 
methods if approved by the Associate 
Administrator for Hazardous Materials 
Safety. Under this approval system, 
helium tests, pressure differential tests, 
and tests using the application of soap 
suds over portions of the exterior of the 
drum have been authorized. RSPA 
believes that the helium test and the 
pressure differential test are methods 
which are<at least as effective as the 
"full submersion" test, provided the 
equipment used is sensitive and 
accurate enough to detect leakage. 

RSPA also believes that application of 
so&p suds or a water end oil mixture 
over all exterior seams and welds of a 
packaging is as effective as the full 
submersion test. Therefore, this final 
rule authorizes the helium test, the 
pressure differential test, and the 
application of soap suds or a water and 
oil mixture over exterior seams and 
welds as alternatives to the "full 
submersion" test. The alternative test 
methods are incorporated into appendix 
B to part 178. 

RSPA has not received sufficient 
information to indicate that any other 
methods of leakproofness testing, such 
as the application of soap suds over 
portions of the drum exterior, are at 
least as effective as the '‘full 


submersion" test. However, a provision 
for approval of other methods of 
leakproofness testing is included in 
§ 178.604(d). RSPA may consider other 
methods of leakproofness testing under 
the approval process if adequate 
information is presented to show that 
the alternative method is at least as 
effective as the specified test. 

Section 178.605. Section 178.605 
contains requirements for hydrostatic 
pressure testing. A reducednumber of 
samples is authorized for periodic 
retesting of paokagings constructed of 
stainless steel, monel, or nickel. Notice 
87-4 proposed that the hydrostatic 
pressure test be performed on all inner 
packagings of combination packagings 
intended for transportation by aircraft. 
The HMR previously required only that 
packagings intended for transportation 
by aircraft be "capable of withstanding" 
specified internal pressures. Similarly, 
the ICAO Technical Instructions exempt 
inner packagings of combination 
packagings from hydrostatic pressure 
testing, but require that these inner 
packagings be capable of withstanding 
internal pressure. For consistency with 
the ICAO requirements, and as 
recommended by commenters, § T78.605 
in this final rule states that the 
hydrostatic pressure test is not required 
for inner packagings of combination 
packagings intended for transportation 
by aircraft. However, these inner 
packagings must be capable of 
withstanding intemalpressures in 
accordance with $ 173.27(c). 

Section 178.606. Section 178.606 
contains the requirements for a stacking 
test. Notice 87-4 proposed to provide for 
"alternative test methods which yield 
equivalent results’* for the stacking test, 
if approved by the Associate 
Administrator for Hazardous Materials 
Safety. Many commenters urged RSPA 
to allow the use of dynamic 
compression testing as an alternative to 
the stacking test, for the original design 
testing or for the periodic retest. One 
commenter stated that the stacking test 
procedure proposed in Notice 87-4 
would be particularly burdensome to the 
plastic drum industry. As proposed in 
Notice 87-4, § 178.606(c), plastic 
containers would be subjected to the 
stacking test at an elevated temperature 
for 28 days. Further. Notice 87-4 
proposed that the performance tests be 
repeated at least once in each 12-month 
period. Commenters, citing DOT 
specifications for fiber drums which 
authorize dynamic compression testing, 
presented specific recommendations for 
the required procedure and loads to be 
applied. ASTM D 642 wa6 recommended 
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as a possible dynamic compression 
testing procedure. 

RSPA does not believe that a 
packaging tested with alternative tests 
(other than the leakproofness test) may 
be certified as a U.N. packaging without 
a special marking to indicate that the 
packaging deviates from the U.N. 
Recommendations. Paragraph 9.4.4 of 
the U.N. Recommendations provides for 
a marking of ”W” to signify that the 
packaging is manufactured to a 
specification differing from, but 
equivalent to, those in Section 9.6. This 
marking is not widely used in Europe for 
packagings tested using alternative 
testing methods. Because no specific 
provision is provided in the U.N. 
Recommendations for alternatives to the 
stacking test, RSPA does not believe it is 
appropriate to authorize alternative 
stacking test methods for the design 
qualification testing. Packaging design 
types which are tested in accordance 
with the U.N. Recommendations are 
assured of being acceptable 
internationally as well as for domestic 
use. However, RSPA accepts a 
commenter’s suggestion that dynamic 
compression testing be authorized for 
the annual retest. 

Commenters suggesting the use of 
dynamic compression testing as an 
alternative to the stacking test proposed 
some specific procedures for conducting 
the test. A commenter suggested that the 
required test load for dynamic 
compression testing be 1.5 times the 
required static compression load 
(stacking weight). Another commenter 
proposed an equation for determining 
the required load for dynamic 
compression versus a static stacking 
load. 

In this final rule, RSPA is authorizing 
the use of dynamic compression testing 
as an alternative to the stacking test for 
the periodic retest required by 
g 178.601(e). Section 178.606 contains 
provisions for the use of dynamic 
compression testing. The test method 
specified is similar to that proposed by 
commenters and the procedure 
previously specified for DOT 
Specification 21C fiber drums. Some 
aspects of ASTM Standard D 642 are 
incorporated into the test procedure. 

The dynamic compression test may be 
performed at ambient temperature for 
plastic drums and jerricans. RSPA 
believes that the factor by which the 
load is increased for dynamic 
compression testing is large enough to 
account for differences between testing 
at ambient temperature and testing at 
elevated temperatures. 

Section 178.607. Section 178.607 
contains a cooperage test for bung-type 


wooden barrels, and is adopted as 
proposed in Notice 87-4. 

Section 178.608. Section 178.608 
contains a base level vibration standard. 
Proposed § 178.608 of Notice 87-4 
contained a chemical compatibility test 
for plastic receptacles. Based on 
comments to Notice 87-4, the chemical 
compatibility test has been moved to 
part 173 as a shipper’s responsibility 
rather than a packaging manufacturer’s 
responsibility. Conversely, the 
requirement to ensure that all non-bulk 
packagings be capable of withstanding a 
vibration test, proposed in 
§ 173.24a(a)(5). is added to in § 178.608 
as a packaging manufacturer’s 
responsibility. The base-level vibration 
standard is as it was proposed in Notice 
87-4 in appendix C to part 173. For 
further discussion of the vibration 
standard, refer to the preamble 
discussion to § 173.24a. 

Section 178.609. A new § 178.609 is 
added. This section contains test 
requirements for packagings for 
infectious substances. These test 
requirements were taken from the Sixth 
revised edition of the U.N. 
Recommendations. 

Appendix B. A new appendix to part 
178 contains alternate leakproofness test 
methods, including a helium test, a 
pressure differential test, and the 
application of soap suds or a water and 
oil mixture over the exterior of the 
packaging. 

/. Part 179: Specifications for Tank Cars 

Section 179.14. The proposal in Notice 
87-4 to revise § 179.14 is withdrawn, 
since those changes were promulgated 
in the final rule for Docket HM-166W. 

Section 179.101-1. One commenter 
recommended that the requirement that 
Class DOT 112 and 114 tank car tanks 
have an exterior finish coat of white 
paint if the tanks are equipped with 
thermal protection or insulation be 
deleted. RSPA and FRA agree that there 
is no need for such a finish coat on 
tanks that are equipped with insulation 
and have modified footnote 4 
accordingly. Also footnotes 4 and 13 
have been consolidated into a revised 
footnote 4. 

Section 179.105. In § 179.105(c). ’’tank 
car tank” is changed to ’’insulated tank 
car tank” and ’’section A8.01” is 
amended to ’’section A8.00” to correct 
typographical errors. In addition, tank 
car tanks carrying any commodity arc 
permitted to use the alternative valve 
sizing option of § 179.105(c). 

Section 179.200-18. Section 179.200- 
18(b) is revised to be consistent with 
§ 173.31(a)(15) and to clarify that tank 
car tanks equipped with safety vents 
may be used to transport combustible 


liquids, Class 9 materials, Other 
Regulated Materials, and non-regulated 
materials. 

Section 179.201-1. The table in 
§ 179.201-1 is revised by deleting all 
references to obsolete paragraphs. 

XIII. Administrative Notices 

A. Executive Order 12291 

This final rule has been reviewed 
under the criteria specified in § 1(b) of 
Executive Order 12291 and is 
determined not to be a major rule. 
However, it is a significant rule under 
the regulatory procedures of the 
Department of Transportation (44 FR 
11034). This final rule does not require a 
Regulatory Impact Analysis, or an 
environmental impact statement under 
the National Environmental Policy Act 
(42 U.S.C. 4321 et seq.) A regulatory 
evaluation is available for review in the 
Docket. 

B. Executive Order 12612 

This final rule has been reviewed in 
accordance with Executive Order 12612 
(“Federalism”). It has no substantial 
direct effect on the States, on the current 
Federal-State relationship, or the current 
distribution of power and 
responsibilities among levels of 
government. Thus this final rule 
contains no policies that have 
Federalism implications, as defined in 
Executive Order 12612, and no 
Federalism Assessment is required. 

C. Impact on Small Entities 

A study prepared in 1985 by RSPA’s 
Transportation Systems Center, entitled 
Regulatory Evaluation of Performance- 
Oriented Packaging Standards for 
Fiberboard Boxes and Metal Drums , 
examined those segments of industry 
where HM-181 would seem to have the 
greatest impact: Fiberboard boxes, 
metal drums (including the 
reconditioning industry), and 
exemptions reductions. Included in that 
study was an analysis of the impacts of 
performance-priented packaging 
standards on small businesses. The 
conclusion of that analysis is 
summarized as follows: 

The impact of performance standards on 
the manufacturers of packaging and 
containers would not be significant, because 
only a small fraction of their output is used 
for hazardous materials, and only a portion of 
their hazmat packaging would be affected. 
Moreover, there is no reason to expect that 
significant changes in their production 
processes would be required. The primary 
burden of performance standards would be 
borne by chemical companies that ship 
hazardous materials in glass jars, bottles and 
jugs. Although a substantial number of these 
companies may be small entities, it is highly 





Federal Register / Vol. 55, No. 246 / Friday, December 21, 1990 / Rules and Regulations 52465 


unlikely that performance standards would 
increase their costs very significantly, 
because the cost of compliance would 
represent a very small fraction of their total 
costs. For shippers of hazardous materials in 
metal drums, cost savings would be realized 
through the use of thinner gauge drums. 
Finally, the operations of drum reconditioners 
would be virtually unaffected. 

There are other costs which were not 
addressed in the study. These include 
the costs of retraining personnel in a 
new regulatory system. On the other 
hand, there are savings for both large 
and small firms which were not 
considered. A reduction in the types of 
packagings that must be carried in 
inventory, or simplification of 
requirements applicable to international 
transport for firms that do import or 
export business in hazardous materials, 
are examples of such savings. 
Simplifying the regulations would have 
a positive impact on small, 
unsophisticated businesses for whom 
regulatory compliance with complex 
requirements is particularly 
burdensome. 

Based on limited information 
concerning size and nature of entities 
likely affected, I certify that this final 
rule will not have a significant economic 
impact on a substantial number of small 
entities under the criteria of the 
Regulatory Flexibility Act. 

D. Paperwork Reduction Act 

Information collection requirements 
contained in this final rule have been 
submitted for approval to the Office of 
Management and Budget (OMB) under 
the provisions of the Paperwork 
Reduction Act of 1980 (Public Law 96- 
511). 

List of Subjects 
49 CFR Part 107 

Administrative practice and 
procedure, Hazardous materials 
transportation, Packaging and 
containers, Penalties. Reporting and 
recordkeeping requirements. 

49 CFR Part 171 

Exports, Hazardous materials 
transportation, Hazardous waste, 
Imports. Incorporation by reference. 
Reporting and recordkeeping 
requirements. 


49 CFR Part 172 

Hazardous materials transportation, 
Hazardous waste, Labeling, Packaging 
and containers, Reporting and 
recordkeeping requirements. 

49 CFR Part 173 

Hazardous materials transportation. 
Packaging and containers, Radioactive 
materials. Reporting and recordkeeping 
requirements, Uranium. 

49 CFR Part 174 

Hazardous materials transportation, 
Radioactive materials. Railroad safety. 

49 CFR Part 175 

Air carriers. Hazardous materials 
transportation. Radioactive materials, 
Reporting and recordkeeping 
requirements. 

49 CFR Port 176 

Hazardous materials transportation, 
Maritime carriers. Radioactive 
materials, Reporting and recordkeeping 
requirements. 

49 CFR Part 177 

Hazardous materials transportation, 
Motor carriers. Radioactive materials, 
Reporting and recordkeeping 
requirements. 

49 CFR Part 178 

Hazardous materials transportation, 
Motor vehicle safety, Packaging and 
containers, Reporting and recordkeeping 
requirements. 

49 CFR Part 179 

Hazardous materials transportation, 
Railroad safety. Reporting and 
recordkeeping requirements. 

In consideration of the foregoing, 49 
CFR parts 107,171,172,173,174,175, 

178,177,178, and 179 are amended as 
follows: 

PART 107—HAZARDOUS MATERIALS 
PROGRAM PROCEDURES 

1. The authority citation for part 107 
continues to read as follows: 

Authority: 49 App. U.S.C. 1421(c): 49 App. 
U.S.C. 1802,1806,1808-1811; 49 CFR 1.45 and 
1.53 and app. A of part 1. Public Law 89-670 
(49 U.S.C. 1653(d), 1655). 

§ 107.101 [Amended] 

2. In § 107.101, the introductory text is 
amended by removing the reference 
“chapter, 46 CFR part 64 or part 146" 


and inserting in its place the reference 
“chapter, or 46 CFR part 64". 

§ 107.103 I Amended! 

3. In § 107.103, paragraph (a) is 
amended by removing the reference “46 
CFR part 64 or part 146" and inserting in 
its place the reference “or 46 CFR part 
64". 

§107.113 (Amended] 

4. In § 107.113, paragraph (a) is 
amended by removing the reference “46 
CFR part 64 or part 146" and inserting in 
its place the reference “or 46 CFR part 
64". 

§ 107.201 [Amended] 

5. In § 107.201, paragraph (c) is 
amended by removing the words “and 
46 CFR part 146“. 

5a. A new subpart G is added to part 
107 as follows: 

Subpail G —OMB Control Numbers Under 
the Paperwork Reduction Act 

107.601 Purpose and scope. 

107.603 OMB control numbers. 

Subpart G—OMB Control Numbers 
Under the Paperwork Reduction Act 

§ 107.601 Purpose and scope. 

This subpart collects and displays the 
control numbers assigned to the HMR 
collections of information by the Office 
of Management and Budget (OMB) 
under the Paperwork Reduction Act of 
1980. The section complies with the 
requirements of 5 CFR 1320.7(f), 1320.12, 
1320.13 and 1320.14 (OMB regulations 
implementing the Paperwork Reduction 
Act of 1980) for the display of control 
numbers assigned by OMB to collections 
of information of the HMR. 

§ 107.603 OMB control numbers. 

(a) The table in paragraph (c) of this 
section sets forth the control numbers 
assigned to collection of information in 
the HMR by the Office of Management 
and Budget (OMB) under the Paperwork 
Reduction Act of 1980. 

(b) Column 1 lists the OMB control 
number assigned to the HMR collections 
of information. Column 2 contains the 
Report Title of the approved collection 
of information. Column 3 lists the part(s) 
or section(s) in 49 CFR identified or 
described in the collection of 
information. 

(c) Table. 


Current 

OM8 

control No. 

Title 

Title 49 CFR part or section where identified and described 

2137-0014 

Cargo Tank Specification Requirements. 

§§ 107.503, 178.320, 178.337. 178.338. 178.345, 180.417, 180.409. 

§§ 173.24, 173.32, 173.32a, 173.32b, 173.32d. 

2137-0018 

Portable Tank Inspection and Testing. 
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Current 

OMB 

control No. 


Title 


Title 49 CFR part or section where identified and described 


2137-0022 

2137-0034 


2137-0039 

2137-0051 

2137-0510 


2135-0542 

2137-0557 


2137-0559 


2137-0572 

2137-0575 

2137-0580 


Recordkeeping and Information Collection for Cylinders... 
Hazardous Matenal Shipping Papers----- 


Hazardous Materials Incident Report ...--- 

Rulemaking and Exemption Petitions___ 

RAM Transportation Requirements---- 


Cryogenic Liquids Requirements- 

Approvals lor Hazardous Materials.... 


Rail Carriers and Tank Car Tank Requirements__ 


Testing Requirements for Packaging_—... 

Bulk Packaging Marking Requirements-----. 

Emergency Response Communication Standards.—. 


§§ 173.34. 173.303(d) 

Part 172. §§ 172.7(a)(1). 173.22(a)(1). 173 56 (b)(1). (d)(1). (e)(2). 173.150(f)(3H«). 
174.10(C). 174.12. 174.25. 174.26(c). 174.114. 175.30. 17535. 175703. 1769, 176.24. 
176.27. 176.30. 176.31, 176.36. 176.89. 176.90, 176.95. 

§§171.15, 171.16. 

Part 107. subpart B. §§ 106 31. 107.5, 107.7. 107.103 (b)(11). (d). 

§§173.22 (c). (d). 173.417 (a)(5), (b) (3). (4). 173.471 (a), (d). (f). 173.472, 173.476(a). 
173.416(b). 173.473(a). 173 476(b). 173.473 (d). (e). 173.478(a). 173.417(b)(4). 173.477. 
173.478. 173.415(a). 173.457(b). 173.414(d). 177.825 (a). (<f> 

§§ 177.816. 177.818. 177.840(h). 173.33(dX1)(«>. 

§§ 107 402. 107.404. 107.300a. 173.300b. 173.51 (a), (b). 173.56 (a)(2). (b) (1). (2). (4). 
(c). (f). (9). (0. (j)(3). 173.63(c). 173.171 (a), (c). 173.180(a). 173.340 (a), (b). (c)(4). 
173.336, 172.102(c)(869). 173.21. 173.159(f). 173.3a. 173.4(a)(11). 173.24<e)(3)(»M). 
173.128(c)(4), 173.225 (b)(4). (c). 173.245(b). 173.334(d). 173 7. 173 806. 176.340. 
173.305, 173.315. 173.319, 173.334. 173.185(a)(h) (1). (2). (3)C«). 173.214, 178 601(g). 
178606(c). 178608(b)(5). 179.14(b). 172.101 (k)<2)(3). 

§§ 173.31(a)(4), 173.31 (c)(8). (d). 173.31(d)(4). Table Footnote (i). 173.332(d). 

173.336(b)(4). 173.366(a). 173273(a)(4). 173.247(a)(14). 173.10, 174.9. 174 20. 174.50, 
174.61(c), 174.63(d) (1). (2). 174 81 Table Note b. 177 8484(a) TaWe Note b. 
174.114(a). 174.104 (c). (e). (0. 

§§ 178.601(1), 170.0-2(0 
§§ 172.332, 172.336. 

Part 172, subpart G. 


PART 171—GENERAL INFORMATION, 
REGULATIONS, AND DEFINITIONS 

6. The authority citation for part 171 
continues to read as follows; 

Authority: 49 App. U.S.C. 1803. 1804,1805. 
1808; 49 CFR part 1. 

7. In § 171.3, paragraph (e) preceding 
Note 1 is removed, and Notes 1 and 2 
are revised to read as follows: 

§ 171.3 Hazardous waste. 

• • * * * 

Note 1: EPA requires shippers (generators) 
and carriers (transporters) of hazardous 
wastes that have identification numbers 
which must be displayed on hazardous waste 
manifests. See 40 CFR parts 262 and 263. 
(Identification number application forms may 
be obtained from EPA regional offices.) 

Note 2: In 40 CFR part 263. the EPA sets 
forth requirements for the cleanup of releases 
of hazardous wastes. 

6. Section 171.6 is added to read as 
follows: 

§ 171.6 Units of measure. 

(a) General. To ensure compatibility 
with international transportation 
standards, most units of measure in this 
subchapter are expressed using the 
International System of Units ("SI" or 
metric). Where SI units appear, they are 
the regulatory standard. U.S. standard 
or customary units, which appear in 
parentheses following the SI units, are 
for information only and are not 
intended to be the regulatory standard. 

(b) Abbreviations for SI units of 
measure generally used throughout this 
subchapter are as shown in paragraph 

(c) of this section. Customary units 
shown throughout this subchapter are 
generally not abbreviated. 


(c) Conversion values. (1) Conversion 
values are provided in the following 
table and are based on values provided 
in ASTM E 380-89, ‘‘Standard for Metric 
Practice." 

(2) If an exact conversion is needed, 
the following method should be used. 


Table of Conversion Factors for Si 
Units 


Column 1 

Column 2 

Column 3 

Length. 

1 cm = 3.937008E 

1 in-2.540000E 


-01 in. 

+ 00 cm 


1 m 3.280840 ft... 

1 ft=3 048000E 



—01 m 

Thickness... 

1 

1 in- 2.540000E 


mm=3.937008E 
-02 in. 

+ 01 mm 

Mas9 

1 kg - 2.204622E 

1 lb - 4.535924E 

(weight). 

+ 00 1b. 

-01 kg 


1 gr = 3.527397E 

1 OZ = 2.834952E 


-02 oz. 

+ 01 gr 

Pressure. 

1 

1 psi = 6.894757E 


kPa = 1.450377E 
-01 psi 

+ 00 kPa 

Volume 

1 1-2.641720E 

1 gal—3.785412E 

(liquid). 

-01 gal. 

+ 001 


1 ml 3.381402E 

1 


-02 oz. 

oz -2.957353EE 


1 m* —3.531466E 

+01 ml 


+ 01 ft*. 

1 ft 3 = 2.8316856 



-02 m 3 

Density- 

1 kg/ 

1 lb/ 


m a —6.242797E 

ft s = 1.601846E 


-02 Ib/ft 3 . 

+ 01 kg/m 3 


Abbreviations for Units of Measure 
are as Follows 


Unrt of measure 

Abbreviation 

(SI) 


rroilimetef 

mm 

centimeter.......... 

cm 

meter. 

m 


9 


Abbreviations for Units of Measure 
are as Follows— Continued 


Unit of measure 

Abbreviation 

kilogram..... 

“9 

kPa 

kiloPascaf...„.. 

liter.. 

L 

miHikter______.._ 

ml 

cubic meter_______ 

m* 

(U.S.) 

inch. . ... 

in 

foot...—... 

ft 

ounce.. 

oz 

pound. 

lb 

pounds per square inch.... 

psi 

gallon.. 

gal 

cubic feet.... 

ft 3 



9. Section 171.7 is revised to read as 
follows: 

§ 171.7 Reference material. 

(a) Matter incorporation by 
reference —(1) General. There is 
incorporated, by reference in parts 170- 
189 of this subchapter, matter referred to 
that is not specifically set forth. This 
matter is hereby made a part of the 
regulations in parts 170-189 of this 
subchapter. Hie matter subject to 
change is incorporated only as it is in 
effect on the date of issuance of the 
regulation referring to that matter. The 
material listed in paragraph (a)(3) has 
been approved for incorporation by 
reference by the Director of the Federal 
Register. Material is incorporated as it 
exists on the date of the approval and a 
notice of any change in the material will 
be published in the Federal Register. 
Matters referenced by footnote are 
included as part of the regulations of 
this subchaptcr. 
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(2) Accessibility of materials. All 
incorporated matter is available for 
inspection at: 

(i) The Dockets Branch, room 8419, 
NASSIF Building, 400 7th Street, SW.. 
Washington, DC 20590; and 


(ii) The Office of the Federal Register, 
room 8401,1100 L Street, NW„ 
Washington, DC. 

(3) Table of material incorporated by 
reference. The following Table sets forth 
material incorporated by reference. The 
first column lists the name and address 
of the organization from which the 


material is available and the name of 
the material. The second column lists 
the section(s) of this subchapter, other 
than § 171.7, in which the matter is 
referenced. The second column is 
presented for information only and may 
not be all inclusive. 


Source and name of material 


The Aluminum Association, 

420 Lexington Avenue. New York. NY 10017 

Aluminum Standards and Data. Seventh Edition, June 19ft?...— 

American National Standards Institute, Inc.. 

1430 Broadway. New York, NY 10018 

ANSI B9.1-89. Safety Code for Mechanical Refiigeration.......... 

ANSI B 16.5-77, Steel Pipe Flanges. Flanged Fittings... 

ANSI N14.1 Standard for Packaging of Uranium Hexafluoride for Transport, 1971, 1982 and 1987 Editions. 
American Pyrotechnics Association iAPA), 

P O. Box 213, Chestertown. MD 21620 

APA Standard 87-1, Standard for Construction and Approval for Transportation of Fireworks and Novelties. 

September 1987 Edition. 

American Society of Mechanical Engineers, 

United Engineering Center, 354 47th Street. New York. NY 10017 
A3ME Code. Sections II (Parts A and B), V. VIII. (Division 1) and IX of 1986 Edition of American Society of 
Mechanical Engineers Boiler and Pressure Vessel Code and Addenda through December 31. 1985. 

A3ME Code, Section V (FR Nondestructive Examination). 1977... 

ASME Cede, Section IX (FR Welding and Brazing Qualification). 1977 and Addendum (1979).—. 

American Society for Testing and Materials. 

1916 Race Street, Philadelphia, PA 19103 

Noncurrent ASTM Standards are available from; Engineering Societies Library, 354 E. 47th Street, 
New York, NY 10017 

ASTM A 20-81 Standard Specification for General Requirements for Steel Plates for Pressure Vessels. 
Revision C. 

ASTM A 47-68 Malleable Iron Castings.....~.. 

ASTM A 53-69a Welded and Seamless Steel Pipe.....-.. 

ASTM A 178-70 Electric Resistance Welded Carton Steel Boiler Tubes......~. 

ASTM A 192-69 Seamless Carbon Steel Boiler Tubes for High Pressure -Service-- 

ASTM A 240-82 Standard Specification for Heat-Resisting Chromium and Chromium-Nickel Stainless 
Steel Plate. Sheet and Strip for Fusion-Welded Unfired Pressure Vessels. Revision A. 

ASTM A 242-81 Standard Specification for High-Strength Low-Ailoy Structural Steel--- 

Recommended Practices for Detecting Susceptibility to Intergranular Attack in Stainless 


Seamless and Welded Austenitic Stainless Steel Tubing for General Service- 

Pressure Vessel Plates, Carbon Steel. Low and Intermediate-Tensile Strength. 

Steel Plates for Pressure Vessels for Service at Low Temperatures-..... 

Pressure Vessel Plates. Alloy Steel, Manganese-Molybdenum and Manganese-Molybde- 

Seamless and Welded Austenitic Stainless Steel Pipe...-... 

Seamless and Welded Steel Pipe for Low-Temperature Service........ 

Standard Methods and Definition for Mechanical Testing of Steel Products... 

Ultrasonic Testing and Inspection of Heavy Steel Forging... 

Standard Specification for High-Strength Low-Alloy Structural Manganese Vanadium 


ASTM A 262-68 
Steels. 

ASTM A 269-69 
ASTM A 205-78 
ASTM A 300-58 
ASTM A 302-78 
num Nickel 
ASTM A 312-70a 
ASTM A 333-67 
ASTM A 370-77 
ASTM A 388-67 
ASTM A 441-81 
Steel. 

ASTM A 514-81 Standard Specification for High-Yield Strength Quenched and Tempered Alloy Steol 
Plate. Suitable for Welding. 

ASTM A 515-69 Carbon Steel Plates for Pressure Vessels for Intermediate and Higher Temperature 
Service. 

ASTM A 516-79b Standard Specification for Pressure Vessel Plates, Carbon Steol. for Moderate and 
Low or-Temperature Service. 

ASTM A 537-80 Standard Specification for Pressure Vessel Plates. Heat-Treated. Carbon-Manganese- 
Silicon Steel. 

ASTM A 572-82 Standard Specification for High-Strength Low-Alloy Columbian-Vanadium Steels of 
Structural Quality. 

ASTM A 588-81 Standard Specification for High-Strength Low-Alloy Structural Steel with 50 Ksi Minimum 
Yield Point to 4 in. Thick. 

ASTM A 606-75 Standard Specification for Steel Sheet and Strip Hot-Rolled and Cold-Rolled, High- 
Strength, Low-Alloy, with Improved Atmospheric Corrosion Resistance. 1975 (Reapproved 1981). 

ASTM A 612-72a High Strength Steel Plates for Pressure Vessels for Moderate and Lower Temperature 
Service. 

ASTM A 633-79a Standard Specification for Normalized High-Strength Low-Alloy Structural Steel, 1979 
Edition. 

ASTM A 715-81 Standard Specification for Steel Sheet and Strip. Hot-Rotlod. High-Strength. Low-Alloy 
with Improved Formats ity, 1981. 

ASTM B 90-69 Magnesium Alloy Sheet and Plate_... 

ASTM B 161-70 Nickel Seamless Pipe and Tube. 1970. 

ASTM B 162-69 Nickel Plate, Sheet, and Strip.. 

ASTM B 209-69 Aluminum Alloy Sheet and Plate_ 

ASTM B 210-70 Aluminum Alloy Drawn Stainless Tables (FR B210-68(78)). 


49 CFR reference 


178.65-5 


173.306 

178.345; 178 360 
173.417; 173.420 


173.56 


173.32; 173.306; 173 315; 177.814; 178.245; 178.251; 
178.255; 178.270; 178.337; 178.338; 178.340; 

178.342; 178.343; 179.400; 180.407 
180.407 

178.245; 178.270; 178.337; 178.338 


178.337; 179.102-17 

179.200 

179.12-2 

179.12-2 

179.12-2 

178.358; 179.100; 179.200; 179.201; 179.220; 179.400 

179.100 

179.200 

179.12-2 

179.100; 179200; 179220; 179.300 
178 337 

179.100; 179.200; 179.220 

179.12-2 

178.45 

179.102-4, and 179.102-17 

178.45 

178.338 

178.338 

179.100; 179.200; 179.220; 179.300 

178.337; 179.100; 179.102; 179.200; 179.220 

179.100; 179.102 

178.338. 179.100 

179.100; 178 338 

178.338 

178.337 

178.338 

178.338 

178.251 

179.12-2 

179.200 

179.100; 179.200; 179.220 
179.12-2 
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Source and name of material 


49 CFR reference 


ASTM B 221-76 Aluminum Alloy Extruded Bars, Rods, Shapes and Tubes ---- 

ASTM B 241-76 Standard Specification for AHjminum-Alloy Seamless Pipe and Seamless Extruded Tube .. 

ASTM B 557-84 Tension Testing Wrought and Cast Aluminum and Magnesium-Alloy Products -- 

ASTM B 580-79 Standard Specification for Anodte Oxide Coatings on Aluminum, 1979 --- 

ASTM D 56-79 Standard Method of Test for Flash Point by Tag Closed Tester -- 

ASTM D 93-80 Standard Method of Test for Flash Point by Ponsky Martens Closed Tester --..- 

ASTM D 445-88 Kinematic Viscosity of Transparent and Opaque Liquids (and the Calculation of Dynamic 
Viscosity). 

ASTM D 1200-88 
ASTM D 1838-64 
ASTM D 3278-78 
ASTM D 4359-84 
ASTM E 8-89 


Viscosity by Ford Viscosity Cup.. 


Copper Strip Corrosion by Liquefied Petroleum (LP) Gases 
Flash Point of Liquids by Setaflash Closed Tester 


Standard Test Method for Determining Whether a Material 
Tension Testing of Metallic Materials ..—... 


a Liquid or a Solid. 


ASTM E 23-60 Notched Bar Impact Testing of Metallic Materials .—.-.. 

ASTM E 681-85 Standard Test Method for Concentration Limits of Flammability of Chemicals ... 

ASTM G 23-69 Standard Recommended Practice for Operating Light-and-Water Exposure Apparatus 
(Carbon-Arc Type) for Exposure of Nonmetallic Materials 
ASTM G 26-70 Standard Recommended Practice for Operating Light-and-Water Exposure Apparatus 
(Xenon-Arc-Type) for Exposure of Nonmetallic Materials. 

American Water Works Association, 

1010 Vermont Avenue. NW.. Suite 810, Washington, DC 20005 

AWWA Standard C207-55, Steel Pipe Flanges, 1955 .~.-. 

American Welding Society, 

550 N. W. Le Jeune Road, Miami. Florida 33126 

AWS Code B 3.0; Standard Qualification Procedure; 1972 (FRB 3.0-41, rev. May 1973) .. 

AWS Code D 1.0; Code for Welding in Building Construction (FR 0 1.0-66) —~—...... 

Association of American Railroads. 

American Railroads Building, 50 F Street, NW.. Washington, DC 20001 

AAR Specifications lor Design, Fabrication and Construction of Freight Cars. Volume 1. 1988 --- 

AAR Specification for Tank Cars. Specification M-1002, 1908 ...-.— 

AAR Specification for Tank Cars, Specification M-1002. Section C—Part Ml, September 1988 . 


179.12-2 

179.12-2 

178.251 

173.316. 173.318 
173.120 
173.120 
171.8 

171.8 
173 315 
173.120 
171.8 

178.36; 178.37; 178.38; 178.39; 178 44; 178.45; 178.50; 
178.51; 178.53; 178.55; 178.56; 178.57; 178.58; 
178.59; 178.60; 178.61; 178.68; 178.251 
178.57; 179.400 
173.115 

172 407; 172.519 
172.407; 172.519 


178.360 


178356 

178.356 


179.100-23 
173.31; 179.100 

179.6; 179.12; 179.100; 179 101; 179.102; 179.103; 
179.105; 179200; 179201; 179220; 179.300; 

179.400 


Chlorine Institute. Inc., 

2001 L Street. NW., Suite 506. Washington, DC 20036 
Type 1 ** JQ 225, Dwg, H51970, Revision D. April 5, 1969; or Type 1 ^ JO 225. Dwg. H50155. Revision F, 
April 4, 1989. 

Standard Chlorine Angle Valve Assembly, Dwg 104-6, December 1, 1982 ...~.... 

Excess Flow Valve with Removable Seat, Dwg. 101-6, September 1, 1973 ..—.—— 

Excess Row Valve with Removable Basket. Dwg. 106-5. September 1. 1973... .-.. 

Standards for Housing and Manway Covers for Steel Cargo Tanks, Dwg. 137-3, September 1. 1982...- . 

Compressed Gas Association, Inc.. 

1235 Jefferson Davis Highway. Arlington, Virginia 22202 
CGA Pamphlet C~3, Standards for Welding and Brazing on Thin Walled Containers. 1975 —. 

CGA Pamphlet C-6. Standards for Visual Inspection of Compressed Gas Cylinders, 1984 .... 

CGA Pamphlet C-7, A Guide for the Preparation of Precautionary Markings for Compressed Gas 
Containers, Appendix A. issued April 15, 1983. 

CGA Pamphlet C-8, Standard for Roqualification of DOT-3HT Cylinder Design. 1985 ...... 

CGA Pamphlet C-12. Qualification Procedure for Acetylene Cylinder Design, 1979 ...... 

CGA Pamphlet C-14, Procedures for Fire Testing of DOT Cylinder Pressure Relief Device Systems, 1979 . 

CGA Pamphlet G-2.2 Tentative Standard Method for Determining Minimum of 0.2% Water in Anhydrous 
Ammonia, 1985. 

CGA Pamphlet G-4.1, Cleemng Equipment for Oxygen Service. 1965 ----.-. 

CGA Pamphlet S-1.1., Pressure Relief Device Standards Part 1—Cylinders for Compressed Gases. 1999 . 

CGA Pamphlet S-1.2, Safety Relief Device Standards Part 2—Cargo and Portable Tanks for Compressed 
Gases. 1980. 

CGA Technical Bulletin TB-2. Guidelines for Inspection and Repair of MC-330 and MC-331 Cargo Tanks. 
1980. 

Department of Defense (DOD). 

2461 Eisenhower Avenue. Alexandria, VA 22331 

DOD TB 700-2; NAVSEAINST 8020 8; AFTO 11 A-1-47; DLAR 8220.1; Explosives Hazard Classification 
Procedure, December 1989. 

Department of Energy (USDOE), 

100 Independence Avenue SW.. Washington. DC 20545 

USDOE publications available from: Supenntendent of Documents. Government Printing Office 
(GPO) or The National Technical Information Service (NTIS). 

USDOE, CAPE-1662. Revision 1, and Supplement 1, Civilian Application Program Engineering Drawings.. 

USOOE, Material and Equipment Specification No. SP-9. Rev. 1, and Supplement—Fire Resistant Phenolic 
Foam. 

USAEC ORO 651—Uranium Hexafluoride Handling Procedures and Container Criteria. Revision 3, 1972 - 

USDOE. KSS-471, November 30, 1986—Proposal for Modifications to U.S. Department of Transportation 
Specification 21PF-1, Fire and Shock Resistant Phenolic Foam—Insulated Metal Overpack. 

Fertilizer Institute. 

501 Second StreeL NE., Washington, DC 20002 

Definition and Test Procedures lor Ammonium Nitrate Fertilizer. August 1984 -- 

General Services Administration, 

Specification Office. Rm. 6662. 7th and D StreeL SW'.. Washington. DC 20407 
Federal Specification RR-C-901C. Cylinders. Compressed Gas: High Pressure Steel DOT 3AA. and 
Aluminum Applications. January 15, 1981 (Superseding RR-C-901B, August 1. 1967). 


173.315 

178 337-9 
178.337-11 
178.337-11 
178 337-10 


178.47; 178.51; 178 54; 178.56; 178.57; 178.58. 178.60. 

178.61; 178.68, 

173.34; 

172.400a 

173.34 

173.34; 173.303 
173 34 
173.315 

178.338 

173.34 

173.315; 173.318 
180413 


173 56 


178.356; 178.358 
178.356; 178.358 

173.417; 178.356; 178.358 
178.358 


174.510 

171.302; 17L04 -3.^3; 
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Source and name of materia! 


49 CFR reference 


Institute of Makers of Explosives, 

1120 19th Street, Suite 310. Washington, DC 20036-3605 
!ME Safety Library Publication No. 22 (IME Standard 22). Recommendation for the S3fe Transportation of 
Detonators in a Vehicle with Certain Other Explosive Materials. January 1. 1985. 

International Atomic Energy Agency (IAEA). 

Wagramerstrasse 5. P.O. Box 100, A-1400. Vienna. Austria 
Also available from: Untpub Incorporated, P.O. Box 433. New York. NY 10016 
IAEA, Regulations for the Safe Transport of Radioactive Materials. Safety Senes No. «. 1985. Revised 
Edition (as amended) (88 Supplement). 
international CmI Aviation Organization {ICAO). 

P.O. Box 400. Place de 1‘Aviation Internationale. 1000 Sherbrooke Street West Montreal. Quebec. 
Canada H3A 2R2 

ICAO Technical Instructions available from: INTEREG, International Regulations. Publishing and 
Distribution Organization. P.O. Box 60105, Chicago. IL 60660 
Technical Instructions for the Safe Transport of Dangerous Goods by Air, DOC 9284-AN/905. 1991-1992 
Edition. 

International Maritime Organization (/MO/. 

4 Albert Embankment London. SE17SR, United Kingdom 

or New York Nautical Instrument & Service Corporation. 140 W. Broadway. New York. NY 10013 
International Maritime Dangerous Goods (IMDG) Code, 1990 Consolidated Edition -- 

International Organization for Standardization, 

Case Postale 56. CH-1211. Geneve 20. Switzerland 

Also available from: ANSI, 1430 Broadway. New York. NY 10018 

iSO-82-1974(E) Steels Tensile Testing .... 

ISO-243 1-1984(E) Standard Cup Method ...... 

ISO 780-1985(E) Packaging-Pictorial Marking and Handling of Goods ----.- 

ISO 535-1976(E) Paper and Board-Determination of Water Absorption-Cobb Method - 

National Board of Boiler and Pressute Vessel Inspectors. 

1055 Crupper Avenue. Columbus, Ohio 43229 

National Board Inspection Code. A Manual for Boiler and Pressure Vessel Inspectors, N8-23, Rev. 4. 1983 
Edition. 

National Fire Protection Association, 

Batteiymarch Park. Quincy, MA 02269 

NFPA Pamphlet No. 50—Standard for the Storage and Handling of Liquefied Petroleum Gases. 1979—.—... 
National Institute of Standards and Technology. 

Department of Commerce. 5285 Port Royal Road. Springfield. VA 22151 
USOC. NBS Handbook H-28 (1957). 1957 Handbook of Screw-Thread Standards for Federal Services, 
Part It. December 1966 Edition. 

National Motor Freight Traffic Association, Inc., 

Agent 1616 P Street, NW., Washington. DC 20036 

National Motor Freight Classification NMF 100-1, 1982 --—-----. 

Transport Canada, 

TDG Canadian Government Publishing Center. Supply and Services. Canada. Ottawa. Ontario. Canada 
K1A059. 


177.835 


171.12: 173 416; 173.417; 173.473; 173.476 


171.11; 172.401 


171.12; 172;401; 172407; 176.2; 176.5; 176.11; 176.27; 
176 30 


178.270-3 
173 121 
172312 
178.516 


180.413 


173.315 


178.45 


177.841 


Transportation of Dangerous Goods Regulations, as of July 1. 1985, incorporating Registration Numbers 
SOR/85-77, SOR/85-585 and SOR/85-609. 

Truck Trailer Manufacturers Association, 

1020 Princess Street, Alexandria. Virginia 22314 

TTMA RP No. 81. Performance of Spring Loaded Pressure Relief Valves on MC 306, MC 3C7. and MC 312 
Tanks. May 24, 1989 Edition. 

TTMA TB No. 107, Procedure for Testing Inservice. Unmarked, and/or Uncertified MC 306 Type Cargo 
Tank Manhole Covers, May 24, 1989 Edition. 

United Nations. 

United Nations Sales Section. New York. NY 10017 

UN Recommendations on the Transport of Dangerous Goods. Sixth Revised Ediction (1989)__ 

171.12a; 172.401; 172 502; 174.11 

178 345-10 

180.405 

172 401; 172.407; 172.519; 

UN Recommendations on the Transport of Dangerous Goods. Tests and Criteria. Second Edition. 1990_ 

173.21; 173 56; 172.57 

(b) List of informational materials not requiring incorporation by reference. The materials listed in this paragraph do not 
require approval for incorporation by reference and are included for informational purposes. 

These materials may be used as noted in those sections in which the material is referenced. 

Source and name of material 

49 CFR reference 

Association of American Railroads. 

American Railroads Building. 50 F Street, NW.. Washington, DC 20001 

AAR Catalog Nos. SE60CHT; SE60CC; SE60CHTE; SE60CE; SE60DC; SE60DE ...... 

AAR Catalog Nos. SE67CC; SE67CE; SE67BHT; SE67BC; SE67BHTE; SE67BE -...... 

179.14 

179.14 

AAR Catalog Nos. SE68BHT; SE688C; SE68BHTE; SE68BE .... 

179.14 

AAR Catalog Nos. SE69AHTE; SE69AE. \ 

179.14 

AAR Catalog Nos. SF70CHT; SF70CC; SF70CHTE; SF70CE. 

179 14 

AAR Catalog Nos. SF73AC; SF73AE. SF73AHT; SF73AHTE.-. 

179.14 

AAR Catalog Nos. SF79CHT; SF79CC; SF79CHTE; SF79CE. 

179.14 
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Source and name of material 


Bureau of Explosives, 

Hazardous Materials Systems (BOE). Association of Amencan Railroads. American Railroads Building 
50 F Street. NW.. Washington. DC 20001 

Fetteriey's Formula (The Determination of the Relief Dimensions for Safety Valves on Containers in which 
Liquefied gas is charged and when the exterior surface of the container is exposed to a temperature of 
1,200 *F ). 

Pamphlet 6. Illustrating Methods for Loading and Bracing Carload and Less*Than Carload Shipments of 
Explosives and Other Dangerous Articles. 1962. 

Pamphlet 6A (includes Appendix No. 1. October 1944 and Appendix 2. December 1945). Illustrating 
Methods for Loading and Bracing Carload and Less-Than-Carioad Shipments of Loaded Projectiles 
Loaded Bombs, etc., 1943. 

Pamphlet 6C. Illustrating Methods for Loading and Bracing Trailers and Less Than-Trailer Shipments of 
Explosives and Other Dangerous Articles Via Trailer-on-Flatcar (TOFC) or Container-on-Flatcar ICOFC1 

1985 CK 

Emergency Handling of Hazardous Materials in Surface Transportation. 1987...(.^.1 £.Jl....... 

Department of Transportation (USOOT/, 

400 Seventh SL. SW.. Washington. DC 20590 

Guidelines tor Selecting Preferred Highway Routes for Highway Route Controlled Quantity Shipments of 
Radioactive Materials [51 FR 5968 February 18. 1986] Effective March 20, 1986. HMT-166T. 

National Association of Corrosion Engineers, 

1440 South Creek. Houston. Texas 77084 

NACE Standard TM-01-69, Test Method Laboratory Corrosion Testing of Metals for the Process 
Industries, 1969. 

Soctety of Plastics Industries, Inc., 

Organic Peroxide Producers Safety Division, 1275 K Street, NW., Suite 400. Washington, DC 20005 
Self Accelerating Decomposition Temperature Test 1972 ...... 


49 CFR reference 


173.315 

174.55; 174.101; 174.112; 174.115; 174 290 
174 101; 174.290 

174.55; 174.63; 174 101; 174.112; 174.115 
171.7 

177.825 

173.136 

173.21 


10. In § 171.8, the following definitions 
and abbreviations are added, revised, or 
removed, as indicated, in appropriate 
alphabetical order 

§ 171.8 Definitions and abbreviations. 

(Add:) 

• • • * • 

Bag means a flexible packaging made 
of paper, plastic film, textiles, woven 
material or other similar materials. 

Bor means 1 BAR = 100 kPa (14.5 psi) 

Box means a packaging with complete 
rectangular or polygonal faces, made of 
metal, wood, plywood, reconstituted 
wood, fiberboard, plastic, or other 
suitable material. 

Class means hazard class. Sec 
“hazard class’*. 

Class 1. See § 173.50 of this 
subchapter. 

Class 2. See § 173.115 of this 
subchapter. 

Class 3. See § 173.120 of this 
subchapter. 

Class 4. See § 173.124 of this 
subchapter. 

Class 5. See § 173.128 of this 
subchapter. 

Class 6, See § 173.132 of this 
subchapter. 

Class 7. See § 173.403 of this 
subchapter. 

Class 8. See § 173.136 of this 
subchapter. 

Class 9. See § 173.140 of this 
subchapter. 

Closure means a device which closes 
an opening in a receptacle. 

Combination packaging means a 
combination of packaging, for transport 
purposes, consisting of one or more 
inner packagings secured in a non-bulk 


outer packaging. It does not include a 
composite packaging. 

Compatibility group letter means a 
designated alphabetical letter used to 
categorize different types of explosive 
substances and articles for purposes of 
stowage and segregation. See § 173.52 of 
this subchapter. 

Composite packaging means a 
packaging consisting of an outer 
packaging and an inner receptacle, so 
constructed that the inner receptacle 
and the outer packaging form an integral 
packaging. Once assembled it remains 
thereafter an integrated single unit; it is 
filled, stored, shipped and emptied as 
such. 

Crate means an outer packaging with 
incomplete surfaces. 

Domestic transportation means 
transportation between places within 
the United States other than through a 
foreign country. 

Dangerous when wet material. See 
§ 173.124 of this subchapter. 

Division means a subdivision of a 
hazard class. 

Drum means a flat-ended or convex- 
ended cylindrical packaging made of 
metal, fiberboard, plastic, plywood, or 
other suitable materials. This definition 
also includes packagings of other shapes 
made of metal or plastic (e.g., round 
taper-necked packagings or pail-shaped 
packagings) but does not include 
cylinders, jerricans, wooden barrels or 
bulk packagings. 

Hazard doss means the category of 
hazard assigned to a hazardous material 
under the definitional criteria of part 173 
of this subchapter and the provisions of 
the § 172.101 Table. A material may 
meet the defining criteria for more than 


one hazard class but is assigned to only 
one hazard class. 

Infectious substance. See § 173.134 of 
this subchapter. 

Inner packaging means a packaging 
for which an outer packaging is required 
for transport. It does not include the 
inner receptacle of a composite 
packaging. 

Inner receptacle means a receptacle 
which requires and outer packaging in 
order to perform its containment 
function. The inner receptacle may be 
an inner packaging of a combination 
packaging or the inner receptacle of a 
composite packaging. 

International transportation means 
transportation— 

(1) Between any place in the United 
States and any place in a foreign 
country; 

(2) Between places in the United 
States through a foreign country; or 

(3) Between places in one or more 
foreign countries through the United 
States. 

Jerrican means a metal or plastic 
packaging of rectangular or polygonal 
cross-section. 

Manufacturer means any person who 
certifies that packaging complies with a 
UN or DOT standard, including a person 
who applies or directs another to apply 
a DOT specification marking or a UN 
mark to a packaging. 

Maximum capacity means the 
maximum inner volume of receptacles or 
packagings. 

Maximum net mass means the 
maximum net mass of contents in a 
single packaging or. as used in subpart 
M of part 178 of this subchapter, the 
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maximum combined mass of inner 
packaging, and the contents thereof. 

rux.s. description means a shipping 
description from the 5 172.101 Table 
which includes the abbreviation "n.o.s.”, 
and as contained in the lists in 
§ 172.203(k)(3) of this subchapter, 
regarding additional description 
requirements. 

Offshore supply vessel means a cargo 
vessel of less than 500 gross tons that 
regularly transports goods, supplies or 
equipment in support of exploration or 
production of offshore mineral or energy 
resources. 

Outer packaging means the outermost 
enclosure of a composite or combination 
packaging together with any absorbent 
materials, cushioning and any other 
components necessary to contain and 
protect inner receptacles or inner 
packagings. 

Packing group means a grouping 
according to the degree of danger 
presented by hazardous materials. 
Packing Group 1 indicates great danger. 
Packing Group D. medium danger; 
Packing Group III, minor danger. See 
§ 172.101(f) of this subchapter. 

Poisonous materials. See § 173.132 of 
this subchapter. 

Primary hazard means the hazard 
class of a material as assigned in the 
§ 172.101 Table. 

Receptacle means a containment 
vessel for receiving and holding 
materials, including any means of 
closing. 

Single packaging means a non-bulk 
packaging other than a combination 
packaging. 

Specification packaging moans a 
packaging conforming to one of the 
specifications or standards for 
packagings in part 178 or part 179 of this 
subchapter. 

Subsidiary hazard means a hazard of 
a material other than the primary 
hazard. (See "primary hazard”). 

Table in § 172.101 or § 172.101 Table 
means the Hazardous Materials Table in 
§ 172.101 of this subchapter. 

UN standard packaging means a 
specification packaging conforming to 
the requirements in subparts L and M of 
part 178 of this subchapter. 

UN means United Nations. 

Wooden barrel means a packaging 
made of natural wood, of round cross- 
section, having convex walls, consisting 
of staves and heads and fitted with 
hoops. 

• • • • * 

(Revise:) 

• * « • * 

Bottle means an inner packaging 
having a neck of relatively smaller cross 
section than the body and an opening 


capable of holding a closure for 
retention of the contents. 

Bulk packaging means a packaging, 
other than a vessel or a barge, including 
a transport vehicle or freight container, 
in which hazardous materials are loaded 
with no intermediate form of 
containment and which has: 

(1) An internal volume greater than 
450 L (119 gallons) as a receptacle for a 
liquid; 

(2) A capacity by weight greater than 
400 kg (882 pounds) or internal volume 
greater than 450 L (119 gallons) as a 
receptacle for a solid; or 

(3) A water capacity greater than 454 
kg (1001 pounds) as a receptacle for a 
gas as defined in § 173.115 of this 
subchapter. 

Captain of the Port (COTP) means the 
officer of the Coast Guard, under the 
command of a District Commander, so 
designated by the Commandant for the 
purpose of giving immediate direction to 
Coast Guard law enforcement activities 
within an assigned area. As used in this 
subchapter, the term "Captain of the 
Port” includes an authorized 
representative of the Captain of the Port. 

Cargo aircraft only means an aircraft 
that is used to transport cargo and is not 
engaged in carrying passengers. For 
purposes of this subchapter, the terms 
“cargo aircraft only*’, "cargo-only 
aircraft’* and "cargo aircraft" have the 
same meaning. 

Combustible liquid. See § 173.120 of 
this subchapter. 

Competent Authority means a 
national agency responsible under its 
national law' for the control or regulation 
of a particular aspect of the 
transportation of hazardous materials 
(dangerous goods). The term 
‘‘Appropriate Authority", as used in the 
ICAO Technical Instructions, has the 
same meaning as "Competent 
Authority". For purposes of this 
subchapter, the Associate Administrator 
for Hazardous Materials Safety is the 
Competent Authority for the United 
States. 

Compressed gas. See § 173.115 of this 
subchapter. 

Corrosive material. See 5 173.136 of 
this subchapter. 

Etiologic or infectious substance. See 
§ 173.134 of this subchapter. 

EX number means a number, 
preceded by the prefix "Ex-”, which is 
assigned by the Associate Administrator 
for 1 lazardous Materials Safety to 
identify an explosive which has been 
approved. See § 173.56 of this 
subcliapter. 

Flammable gas. See § 173.115 of this 
subchapter. 

Flammable liquid. See $ 173.120 of 
this subchapter. 


Flammable solid. See § 173.124 of this 
subchapter. 

Flash point means the minimum 
temperature at which a substance gives 
off flammable vapors which, in contact 
with sparks or flame, will ignite. (For 
criteria, see § 173.121 of this 
subchapter.) 

Gross weight or Gross mass means 
the weight of a packaging plus the 
weight of its contents. 

Limited quantity, when specified as 
such in a section applicable to a 
particular material, means the maximum 
amount of a hazardous material for 
which there is a specific labeling or 
packaging exception. 

Magnetic material. See § 173.21(d) of 
this subchapter. 

Marking means a descriptive name, 
identification number, instructions, 
cautions, weight, specification, or UN 
marks, or combinations thereof, required 
by this subchapter on outer packagings 
of hazardous materials. 

Name of contents means the proper 
shipping name as specified in § 172.101 
of this subchapter. 

Net weight , Net mass , or Net quantity 
means the mass or volume of hazardous 
material contained in a package, 
excluding the weight or volume of any 
packaging material, except in the case of 
explosive devices where the net weight 
is the weight of the finished device 
excluding packagings. 

Non-bulk packaging means a 
packaging which has; 

(1) An internal volume of 450 liters 
(119 gallons) or less as a receptacle for a 
liquid; 

(2) A capacity of 400 kilograms (882 
pounds) or less or an internal volume of 
450 liters (119 gallons) or less as a 
receptacle for a solid; or 

(3) A water capacity of 453.6 
kilograms (1000 pounds) or less as a 
receptacle for a gas as defined in 

8 173.115 of this subchapter. 

Organic peroxide. See § 173.128 of 
this subchapter. 

ORM means other regulated material. 
See 8 173.144 of this subchapter. 

Oxidizer. See S 173.128 of this 
subchapter. 

Packaging means a receptacle, which 
require an outer packaging, and any 
other components or materials 
necessary for the receptacle to perform 
its containment function and to ensure 
compliance with the minimum packing 
requirements of this subchapter. For 
radioactive materials packaging, see 
§ 173.403 of this subchapter. 

Passenger vessel means— 

(1) A vessel subject to any of the 
requirements of the International 
Convention for the Safety of Life at Sea, 
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1974. which carries more than 12 
passengers; 

(2) A cargo vessel documented under 
the laws of the United States and not 
subject to that Convention, which 
carries more than 16 passengers; 

(3) A cargo vessel of any foreign 
nation that extends reciprocal privileges 
and is not subject to that Convention 
and which carries more than 16 
passengers; and 

(4) A vessel engaged in a ferry 
operation and which carries passengers. 

Pyrophoric liquid. See § 173.124(b) of 
this subchapter. 

Trailership means a vessel, other than 
a carfloat, specifically equipped to carry 
motor transport vehicles and fitted with 
installed securing devices to tie down 
each vehicle. The term “trailership" 
includes “Roll-on/Roll-off (RO/RO)" 
vessels. 

Spontaneously combustible material. 
See § 173.124(b) of this subchapter. 

Water reactive material. See 
5 173.124(c) of this subchapter. 

• ♦ • * * 

(Remove:) 

• • * * « 

"Away from" 

“Class A explosives" 

"Class B explosives" 

"Class C explosives" 

"NRC (non-reusable container)" 
“Outside container" 

"Poison A" 

"Poison B" 

“Pyrophoric solid" 

“Separated by a complete hold or 
compartment from" 

"Separated from" 

“Separated longitudinally by a 
complete hold or compartment from" 
“STC (single-trip container)" 

• • * * • 

11. Section 171.10 is revised to read as 
follows: 

§ 171.10 Hazardous materials in bulk on 
board vessels or barges. 

Except for transportation in bulk 
packagings (as defined in 8 171.8) the 
requirements of this subchapter do not 
apply to the bulk carriage of hazardous 
materials by vessel or barge. See 46 CFR 
chapter I, subchapters D, I, N and O for 
requirements applicable to bulk carriage 
by vessel or barge. 

11a. In 8 171.11, paragraph (c) is 
revised, paragraphs (d)(4)(i) and 
(d)(4)(ii) are removed, paragraphs 
(d)(4)(iii) and (d)(4)(iv) are redesignated 
os (d)(4)(i) and (d)(4)(ii), respectively, 
and paragraph (d)(ll) is added to read 
os follows: 

§171.11 Use of ICAO Technical 
Instructions. 


(c) Is not a forbidden material or 
package according to 8 173.21 of this 
subchapter or Column 3 of the 8 172.101 
Table and does not meet the definition 
for Division 2.3 (see 8 173.115(c) of this 
subchapter) or Division 6.1, Packaging 
Group I. for inhalation toxicity (see 

8 173.132 of this subchapter); and 

(d) * * * 

(11) Packages of Class 1 (explosive) 
materials must be marked in accordance 
with § 172.320 of this subchapter. 

lib. Section 171.12 is revised to read 
as follows: 

§ 171.12 Import and export shipments. 

(a) Importer's responsibility. Except in 
the case of a shipment from Canada 
conforming to 8 171.12a of this 
subchapter, each person importing a 
hazardous material into the United 
States shall provide the shipper and the 
forwarding agent at the place of entry 
into the United States timely and 
complete information as to the 
requirements of this subchapter that will 
apply to the shipment of the material 
within the United States. The shipper, 
directly or through the forwarding agent 
at the place of entry, shall provide the 
initial carrier in the United States the 
certificate of compliance required by 

8 172.204 of this subchapter. The carrier 
may not accept the material for 
transportation unless the required 
certification is provided. 

(b) IMDG Code. The IMDG Code sets 
forth descriptions, classifications, 
packagings, labeling and vessel stowage 
requirements. Notwithstanding the 
provisions of this subchapter, a material 
which is packaged, marked, classed, 
labeled, placarded, described, stowed 
and segregated in accordance with the 
IMDG Code, and otherwise conforms to 
the requirements of this section, may be 
offered and accepted for transportation 
and transported within the United 
States. The following conditions and 
limitations apply: 

(1) The provisions of this paragraph 
apply only if all or part of the 
transportation is by vessel. 

(2) Bulk packagings must conform to 
the requirements of this subchapter. 

(3) A number of materials listed in the 
IMDG Code may not be subject to the 
requirements of this subchapter. The 
provisions of this subchapter do not 
apply to materials listed in the IMDG 
Code which arc not designated as 
hazardous materials under this 
subchapter. 

(4) A material may not be transported 
under the provisions of this paragraph if 
it is— 

(i) A forbidden material or package 
according to 8 173.21 or Column 3 of the 
§ 172.101 Table; 


(ii) A Class 1 material, unless it is 
classed and approved under the 
procedures in subpart C of part 173 of 
this subchapter and conforms to the 
requirements of § 172.320 and part 176 of 
this subchapter; 

(iii) A Division 2.3 material or Division 
6.1, Packing Group I. material which is 
poisonous by inhalation, unless it is 
described and packaged in accordance 
with the provisions of this subchapter; 

(iv) A Class 7 material; 

(v) A material designated as a 
hazardous material under this 
subchapter which is not subject to the 
requirements of the IMDG Code; 

(vi) A hazardous waste as defined in 
this subchapter unless— 

(A) The word “Waste" precedes the 
proper shipping name on shipping 
papers and packages; and 

(B) It conforms to the requirements of 
§ 172.205 of this subchapter with respect 
to hazardous waste manifests; 

(vii) A hazardous substance as 
defined in this subchapter, unless it 
conforms to the requirements of 

§§ 172.203(c) and 172.324 of this 
subchapter; or 

(viii) A poisonous material, unless it 
conforms to the requirements of 
8 172.203(m) of this subchapter. 

(c) Use of IMDG Code in port areas. 
Section 171.2 notwithstanding, a 
hazardous material (other than Division 
1.1 or 1.2 or Class 7) being imported into 
or exported from the United States or 
passing through the United States in the 
course of being shipped between places 
outside the United States may be offered 
and accepted for transportation and 
transported by motor vehicle within a 
single port area (including contiguous 
harbors) when packaged, marked, 
classed, labeled, stowed and segregated 
in accordance with the IMDG Code, if 
the hazardous material is offered and 
accepted in accordance with the 
requirements of subparts C and F of part 
172 of this subchapter pertaining to 
shipping papers and placarding and 
otherwise conforms to the applicable 
requirements of part 176 of this 
subchapter. (Seo 8 176.11 of this 
subchapter for exceptions applicable to 
vessels.) 

(d) Use of IAEA regulations for 
radioactive materials. Radioactive 
materials being imported into or 
exported from the United States, or 
passing through the United States in the 
course of being shipped between places 
outside the United States, may be 
offered and accepted for transportation 
when packaged, marked, labeled and 
otherwise prepared for shipment in 
accordance with IAEA “Regulations for 
the Safe Transport of Radioactive 
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Materials, Safety Series No. 6,1935 
Edition” including "Supplement 1988", 
if— 

(1) Highway route controlled 
quantities (see § 173.403 of this 
subchapter) are shipped in accordance 
with §§ 172.203(d)(l)(iii), 172.507. 
173.22(c), and 177.825 of this subchapten 

(2) For fissile materials and Type B 
packages, the competent authority 
certification and any necessary 
revalidation is obtained from the 
appropriate competent authorities as 
specified in §§ 173.471,173.472 and 
173.473 of this subchapter and all 
requirements of the certificates and 
revalidations are met; 

(3) Type A package contents are 
limited in accordance with § 173.431 of 
this subchapten 

(4) The country of origin for the 
shipment has adopted the IAEA 
“Regulations for the Safe Transport of 
Radioactive Materials, Safety Series No. 
6,1985 Edition", including "Supplement 
1988"; and 

(5) The requirements of §§ 173.448(e), 
173.448(f), and 173.448(g)(3) of this 
subchapter are fulfilled, when 
applicable. 

11c. Section 171.12a is revised to read 
as follows: 

§ 171.12a Canadian shipments and 
p3ckagings. 

(a) Scope and applicability. This 
section sets forth provisions for the 
transportation by rail or highway of 
shipments of hazardous materials which 
conform to the regulations of the 
Government of Canada but which may 
differ from the requirements of this 
subchapter with regard to hazard 
communication, classification or 
packaging. The provisions apply only to 
shipments which originate in Canada 
and terminate in the U.S. or transit the 
U.S. to a Canadian or foreign 
destination, and to the return to Canada 
of empty bulk packages containing 
residues of hazardous materials which 
originally were imported into the U.S. 
Reciprocal provisions, applicable to 
exports from the U.S., appear in the 
regulations of the Government of 
Canada. 

(b) Conditions and limitations . 
Notwithstanding the requirements of 
parts 172,173 and 178 of this subchapter, 
a hazardous material that is classed, 
marked, labeled, placarded, described 
on a shipping paper, packaged and 
offered for transportation in accordance 
with the Regulations Respecting the 
Handling. Offering for Transport and 
Transporting of Dangerous Goods (the 
Transportation of Dangerous Goods 
Regulations or TDG Regulations), issued 
by the Government of Canada, may be 


offered and accepted for transportation 
and transported by motor vehicle or rail 
car within the United States. Copies of 
the TDG Regulations may be obtained 
from the Canadian Government 
Publishing Centre, Ottawa, Ontario KlA 
059; Telephone (819) 956-^800. The 
following conditions and limitations 
apply: 

(1) A number of materials listed in the 
TDG Regulations may not be subject to 
the requirements of this subchapter do 
not apply to materials listed in the TDG 
Regulations which are not designated as 
hazardous materials under this 
subchapter. 

(2) A material designated as a 
hazardous material under this 
subchapter which is not subject to the 
requirements of the TDG Regulations 
may not be transported under the 
provisions of this section. 

(3) A forbidden material or package 
according to § 173.21 of this subchapter 
or Column 3 of the 5 172.101 Table may 
not be transported under the provisions 
of this section. 

(4) A Class 1 material must be classed 
and approved under the procedures in 
subpart C of part 173 of this subchapter, 
and packages of Class 1 materials must 
be marked in accordance with § 173.320 
of this subchapter. 

(5) A Division 2.3 material, a Division 
2.4 material other than anhydrous 
ammonia, or a Division 6.1, Packing 
Group I, material that is poisonous by 
inhalation, must be described and 
packaged in accordance with the 
provisions of this subchapter. 

Anhydrous ammonia may be described 
and packaged in accordance with the 
TDG Regulations if— 

(i) The words "Inhalation Hazard" are 
included on shipping papers and 
packages, as required by this 
subchapter; and 

(ii) The shipping paper contains an 
indication that the markings, labels and 
placards have been applied in 
conformance with the TDG Regulations 
and this paragraph (b)(5). 

(6) Required shipping descriptions and 
package markings must be in English. 
Abbreviations may not be used unless 
specifically authorized by this 
subchapter. Identification numbers must 
be preceded by "UN" or "NA". The use 
of an identification number preceded by 
"PIN" is not authorized. 

(7) Shipments must conform to the 
requirements for emergency response 
information in subpart G of part 172 of 
this subchapter. 

(8) A Class 7 material must conform to 
the provisions of § 171.12(d) of this 
subchapten 

(9) For a hazardous waste as defined 
in this subchapter— 


(i) The word "Waste" must precede 
the proper shipping name on shipping 
papers and packages; and 

(ii) The requirements of § 172.205 of 
this subchapter with respect to 
hazardous waste manifests are 
applicable; 

(10) A hazardous substance as defined 
in this subchapter must conform to the 
requirements of §§ 172.203(c) and 
172.324 of this subchapter, and 

(11) A poisonous material must 
conform to the requirements of 

§ 172.203(m) of this subchapter. 

(12) For a Division 4.3 material, the 
words "Dangerous When Wet" must 
appear in association with the basic 
description on shipping papers. 

(13) When the provisions of this 
subchapter require the specification or 
UN standard packagings must be used 
for a hazardous material, only DOT 
specification or UN standard packaging 
authorized by this subchapter, or 
corresponding standards authorized by 
the TDG Regulations may be used. 
Cylinders not manufactured to DOT 
specifications must conform to the 
requirements of § 173.301(i) of this 
subchapter. 

12. Section 171.14 is revised to read as 
follows: 

§ 171.14 Transitional provisions for 
implementing requirements based on the 
UN Recommendations. 

(a) Purpose, scope, and exceptions. A 
rule published in the Federal Register on 
December 21,1990, effective October 1, 
1991, resulted in a comprehensive 
revision of this subchapter based on the 
UN Recommendations. The purpose of 
the provisions of this section is to 
provide an orderly transition to the new 
requirements, so as to minimize any 
burdens associated with them. The 
transitional provisions of paragraph (b) 
of this section apply only to the new 
requirements in the December 21,1990, 
rule and do not apply to the 
classification and hazard 
communication provisions of parts 172 
and 173 of this subchapter for the 
following materials: 

(1) New explosives, as defined in 
§ 173.56 of this subchapter; 

(2) Infectious substances, as defined 
in § 173.134 of this subchapten and 

(3) Materials which are poisonous by 
inhalation, including poisonous gases, as 
defined in §§ 173.115 and 173.132 of this 
subchapter. 

(b) Transition periods . 
Notwithstanding the provisions of the 
December 21,1990 rule and except as 
provided in paragraph (a) of this section, 
a hazardous material may be offered for 
transportation and transported, and 
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packagings may be manufactured, 
maintained and used in accordance with 
the provisions of this subchapter which 
were in effect on September 30.1991 
until— 

(1) October 1.1996, with regard to the 
maintenance and use of packagings 
under the provisions of part 173 of this 
subchapter, except for packagings for 
Division 2.3 materials and poisonous 
liquids subject to the “Poison-Inhalation 
Hazard” shipping paper description of 

§ 172.203(m) of this subchapter, 

(2) October 1,1994, with regard to the 
manufacture and marking of packagings 
under the provisions of subpart B of part 
173, subparts A. B, D, E. F, and G of part 
178, and part 179 of this subchapter; and 

(3) October 1,1993, with regard to all 
provisions of the December 21,1990 rule, 
other than those addressed in 
paragraphs (a) (1), (2). and (3) and (b) (1) 
and (2) of this section. 

(c) Reference should be made to the 
List of CFR Sections Affected in the 
Finding Aids portion of this CFR volume 
to determine the sections affected by the 
December 21,1990 rule. 

(d) Retention of 1990 49 CFR. Users of 
49 CFR parts 100-180 and 46 CFR part 
146 are urged to retain the October 1990 
editions of the CFR containing the 
superseded rules. If the 1990 49 CFR or 
46 CFR is not available from the 
Government Printing Office, a list of 
commercial sources may be obtained by 
writing the Office of Hazardous 
Materials Standards. Research and 
Special Programs Administration. U.S. 
Department of Transportation, 400 
Seventh Street SW., Washington, DC 
20590-0001. 

13. The heading of part 172 is revised 
to read as follows: 

PART 172—HAZARDOUS MATERIALS 
TABLE, SPECIAL PROVISIONS, 
HAZARDOUS MATERIALS 
COMMUNICATIONS REQUIREMENTS 
AND EMERGENCY RESPONSE 
INFORMATION REQUIREMENTS 

14. The authority citation for part 172 
is revised to read as follows: 

Authority: 49 App. U.S.C. 1803, 1804.1005, 
1808; 49 CFR part 1. unless otherwise noted. 

Subpart B—Table of Hazardous 
Materials and Special Provisions 

15. The heading of subpart B of part 
172 is revised to read as set forth above. 

16. Section 172.101 is amended by 
revising paragraphs (a) through (j). 
edding paragraphs (k) and (1), and 
revising the Table up to the Appendix, 
as follows: 


§ 172.101 Purpose and use of hazardous 
materials table. 

(a) The Hazardous Materials Table 
(Table) in this section designates the 
materials listed therein as hazardous 
materials for the purpose of 
transportation of those materials. For 
each listed material, the Table identifies 
the hazard class or specifies that the 
material is forbidden in transportation, 
and gives the proper shipping name or 
directs the user to the preferred proper 
shipping name. In addition, the Table 
specifies or references requirements in 
this subchapter pertaining to labeling, 
packaging, quantity limits aboard 
aircraft and stowage of hazardous 
materials aboard vessels. 

(b) Column 1: Symbols. Column 1 of 
the Table contains five symbols 
"A”, ”D”. T\ and "W"), as follows; 

(1) The plus ( + ) Fixes the proper 
shipping name, hazard class and 
packing group for that entry without 
regard to whether the material meets the 
definition of that class or packing group 
or meets any other hazard class 
definition. An appropriate alternate 
proper shipping name and hazard class 
may be authorized by the Associate 
Administrator for Hazardous Materials 
Safety. 

(2) The letter “A" restricts the 
application of requirements of this 
subchapter to materials offered or 
intended for transportation by aircraft, 
unless the material is a hazardous 
substance or a hazardous waste. 

(3) The letter "D” identifies proper 
shipping names which are appropriate 
for describing materials for domestic 
transportation but may be inappropriate 
for international transportation under 
the provisions of international 
regulations (e.g., IMO, ICAO). An 
alternate proper shipping name may be 
selected when either domestic or 
international transportation is involved. 

(4) The letter “I” identifies proper 
shipping names which are appropriate 
for describing materials in international 
transportation. An alternate proper 
shipping name may be selected when 
only domestic transportation is 
involved. 

(5) The letter ”W” restricts the 
application of requirements of this 
subchapter to materials offered or 
intended for transportation by vessel, 
unless the material is a hazardous 
substance or a hazardous waste. 

(c) Column 2: Hazardous materials 
descriptions and proper shipping names. 
Column 2 lists the hazardous materials 
descriptions and proper shipping names 
of materials designated as hazardous 
materials. Modification of a proper 
shipping name may otherwise be 
required or authorized by this section. 


Proper shipping names are limited to 
those shown in Roman type (not italics). 

(1) Proper shipping names may be 
used in the singular or plural and in 
either capital or lower case letters. 
Words may be alternatively spelled in 
the same manner as they appear in the 
ICAO Technical Instructions or the 
IMDG Code. For example "aluminum” 
may be spelled "aluminium” and 
“sulfur” may be spelled "sulphur”. 
However, the word "inflammable” may 
not be used in place of the word 
"flammable”. 

(2) Punctuation marks and words in 
italics are not part of the proper 
shipping name, but may be used in 
addition to the proper shipping name. 
The word "or” in italics indicates that 
terms in the sequence may be used as 
the proper shipping name, as 
appropriate. 

(3) The abbreviation "n.o.i.” or 
"n.o.i.b.n.” may be used interchangeably 
with "n.o.s.”. 

(4) Except for hazardous wastes, 
when qualifying words are used as part 
of the proper shipping name, their 
sequence in the package markings and 
shipping paper description is optional. 
However, the entry in the Table reflects 
the preferred sequence. 

(5) When one entry references another 
entry by use of the word "see”, if both 
names are in Roman type, either name 
may be used as the proper shipping 
name (e.g.. Ethyl alcohol, see Ethanol). 

(6) When a proper shipping name 
includes a concentration range as part 
of the shipping description, the actual 
concentration, if it is within the range 
stated, may be used in place of the 
concentration range. For example, an 
aqueous solution of hydrogen peroxide 
containing 30 percent peroxide may be 
described as "Hydrogen peroxide, 
aqueous solution with not less than 20 
percent but not more than 40 percent 
hydrogen peroxide" ot "Hydrogen 
peroxide, aqueous solution with 30 
percent hydrogen peroxide ” 

(7) Use of the prefix "mono" is 
optional in any shipping name, when 
appropriate. Thus, Iodine monochloride 
may be used interchangeably with 
Iodine chloride. In "Glycerol alpha- 
monochlorohydrin" the term "mono” is 
considered a prefix to the term 
“chlorohydrin" and may be deleted. 

(8) Hazardous substances. The 
appendix to this section lists materials 
which are listed or designated as 
hazardous substances under section 
101(14) of the Comprehensive 
Environmental Response. 

Compensation, and Liability Act 
(CERCLA). Proper shipping names for 
hazardous substances (see the appendix 
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to this section and § 171.8 of this 
subchapter) shall be determined as 
follows: 

(i) If the hazardous substance appears 
in the Table by technical name, then the 
technical name is the proper shipping 
name. 

(ii) If the hazardous substance does 
not appear in the Table and is not a 
forbidden material, then an appropriate 
generic, or “n.o.s.”. shipping name shall 
be selected corresponding to the hazard 
class (and packing group, if any) of the 
material as determined by the defining 
criteria of this subchapter (see §§ 173.2 
and 173.2a of this subchapter). For 
example, a hazardous substance which 
is listed in the appendix but nof in the 
Table and which meets the definition of 
a flammable liquid might be described 
as “Flammable liquid, n.o.s.” or other 
appropriate shipping name 
corresponding to the flammable liquid 
hazard class. 

(9) If the word “waste” is not included 
in the hazardous material description in 
Column 2 of the Table, the proper 
shipping name for a hazardous waste 
(as defined in § 171.8 of this 
subchapter), shall include the word 
“Waste” preceding the proper shipping 
name of the material. For example: 
Waste acetone. 

(10) Mixture and solutions, (i) A 
mixture or solution comprised of a 
hazardous material identified in the 
Table by technical name and non- 
hazardous material shall be described 
using the proper shipping name of the 
hazardous material and the qualifying 
word “mixture” or “solution”, as 
appropriate, unless— 

(A) Except as provided in 

§ 172.101(i)(4) the packaging specified in 
Column 8 is inappropriate to the 
physical state of the material; 

(B) The shipping description indicates 
that the proper shipping name applies 
only to the pure or technically pure 
hazardous material; 

(C) The hazard class, packing group, 
or subsidiary hazard of the mixture or 
solution is different from that specified 
for the entry; or 

(D) There is a significant change in the 
measures to be taken in emergencies. 

(11) If one or more of the conditions 
specified in paragraphs (c)(10) (i)(A), 

(i)(B), (i)(C), and (i)(D) of this section are 
satisfied, then a proper shipping name 
shall be selected as prescribed in 
paragraph (c)(12)(ii) of this section. 

(11) Except for a material subject to or 
prohibited by § § 173.21,173.51, 

173.56(d). 173.56(e)(1) or 173.114a(g)(2) of 
this subchapter, a material for which the 
hazard class is uncertain and must be 
determined by testing or a material that 
is a hazardous waste may be assigned a 


tentative shipping name, hazard class 
and identification number, based on the 
shipper’s tentative determination 
according to— 

{i) Defining criteria in this subchapter; 

(11) The hazard precedence prescribed 
in § 173.2a of this subchapter; and 

(iii) The shipper’s knowledge of the 
material. 

(12) Except when the proper shipping 
name in the Table is preceded by a plus 
(+)— 

(i) If it is specifically determined that 
a material meets the definition of a 
hazard class or packing group, other 
than the class or packing group shown 
in association with the proper shipping 
name, or does not meet the defining 
criteria for a subsidiary hazard shown in 
Column 5 of the Table, the material shall 
be described by an appropriate proper 
shipping name listed in association with 
the correct hazard class, packing group, 
or subsidiary hazard for the material. 

(ii) If an appropriate technical name is 
not shown in the Table, selection of a 
proper shipping name shall be made 
from the generic or n.o.s. descriptions 
corresponding to the specific hazard 
class, packing group, or subsidiary 
hazard, if any, for the material. The 
name that most appropriately describes 
the material shall be used; e.g., an 
alcohol not listed by its technical name 
in the Table shall be described as 
“Alcohol, n.o.8.” rather than 
“Flammable liquid, n.o.s.”. Some 
mixtures may be more appropriately 
described according to their application, 
such as “Coating solution” or “Extracts, 
flavoring, liquid”, rather than by an 
n.o.s. entry, such as “Flammable liquid, 
n.o.s.” It should be noted, however, that 
an n.o.s. description as a proper 
shipping name may not provide 
sufficient information for shipping 
papers and package markings. Under the 
provisions of subparts C and D of this 
part, the technical name of the 
constituent which makes the product a 
hazardous material may be required in 
association with the proper shipping 
name. 

(iii) If a material meets the definition 
of more than one hazard class, and is 
not identified in the Table by a specific 
description or a dual hazard n.o.s. 
description (e.g., “Flammable liquid, 
corrosive, n.o.s.”), the hazard class of 
the material shall be determined by 
using the precedence specified in 

§ 173.2a of this subchapter, and an 
appropriate shipping description shall 
be selected as described in paragraph 

(c)(12)(ii) of this section. 

(iv) If it is specifically determined that 
a material is not a forbidden material 
and does not meet the definition of any 


hazard class, the material is not a 
hazardous material. 

(13) Organic peroxides. Generic 
proper shipping names for organic 
peroxides, as listed in Column 2 of the 
Table, shall be selected based on the 
technical name of the organic peroxide, 
in accordance with the provisions of 
§ 173.225 of this subchapter. 

(d) Column 3: Hazard class or 
Division. Column 3 contains a 
designation of the hazard class or 
division corresponding to each proper 
shipping name, or the word 
“Forbidden”. 

(1) A material for which the entry in 
this column is “Forbidden” may not be 
offered for transportation or 
transported. This prohibition does not 
apply if the material is diluted, 
stabilized or incorporated in a device 
and it is classed in accordance with th»* 
definitions of hazardous materials 
contained in part 173 of this subchapter. 

(2) When a reevaluation of test data 
or new data indicates a need to modify 
the “Forbidden” designation or the 
hazard class or packing group specified 
for a material specifically identified in 
the Table, this data should be submitted 
to the Associate Administrator for 
Hazardous Materials Safety. 

(3) A basic description of each hazard 
class and the section reference for class 
definitions appear in § 173.2 of this 
subchapter. 

(4) Each reference to a Class 3 
material is modified to read 
“Combustible liquid” when that material 
is reclassified in accordance with 

§ 173.150(f) of this subchapter. 

(e) Column 4: Identification number. 
Column 4 lists the identification number 
assigned to each proper shipping name. 
Those preceded by the letters “UN” are 
associated with proper shipping names 
considered appropriate for international 
transportation as well as domestic 
transportation. Those preceded by the 
letters “NA” are associated with proper 
shipping names not recognized for 
international transportation, except to 
and from Canada. Identification 
numbers in the “NA9000” series are 
associated with proper shipping names 
not appropriately covered by 
international hazardous materials 
(dangerous goods) transportation 
standards, or not appropriately 
addressed by international 
transportation standards for emergency 
response information purposes, except 
for transportation between the United 
States and Canada. 

(f) Column 5: Packing group. Column 5 
specifies one or more packing groups 
assigned to a material corresponding to 
the proper shipping name and hazard 
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class for that material. Classes 1, 2 and 7 
materials, combustible liquids, and 
ORM-D materials do not have packing 
groups. Packing Groups 1.11 and III 
indicate the degree of danger presented 
by the material is either great, medium 
or minor, respectively. If more than one 
packing group is indicated for an entry, 
the packing group for the hazardous 
material is determined using the criteria 
for assignment of packing groups 
specified in subpart D of part 173. When 
a reevaluation of test data or new data 
indicates a need to modify the specified 
packing group(s) # the data should be 
submitted to the Associate 
Administrator for Hazardous Materials 
Safety. Each reference in this column to 
a material which is a hazardous waste 
or a hazardous substance, and whose 
proper shipping name is preceded in 
Column 1 of the Table by the letter “A” 
or “W", is modified to read “111” on 
those occasions when the material is 
offered for transportation or transported 
by a mode in which its transportation is 
not otherwise subject to requirements of 
this subchapter. 

(g) Column 6: Labels. Column 6 
specifies the hazard warning label(s) 
required for a package filled with a 
material conforming to the associated 
hazard class and proper shipping name, 
unless the package is otherwise 
excepted from labeling by provisions in 
subpart D of part 172, or part 173 of this 
subchapter. The first label shown for 
each entry is indicative of the primary 
hazard of the material, additional labels 
are indicative of subsidiary hazards. 
Provisions in § 172.402 of this part may 
require that a label other than that 
specified in Column 6 be affixed to the 
package in addition to that specified in 
Column 6. 

(h) Column 7: Special provisions. 
Column 7 specifies codes for special 
provisions applicable to hazardous 
materials. When Column 7 refers to a 
special provision for a hazardous 
material, the meaning and requirements 
of that special provision are as set forth 
in § 172.102 of this subpart. 

(i) Column 8: Packaging 
authorizations . Columns 8A, 8B and 8C 
specify the applicable sections for 
exceptions, non-bulk packaging 
requirements and bulk packaging 
requirements, respectively, in part 173 of 
this subchapter. Columns 8A, 8B and 8C 
are completed in a manner which 
indicates that “§ 173.” precedes the 
designated numerical entry. For 
example, the entry “202” in Column 8B 
associated with the proper shipping 
name “Gasoline” indicates that for this 
material conformance to non-bulk 
packaging requirements prescribed in 


§ 173.202 of this subchapter is required. 
When packaging requirements are 
specified, they are in addition to the 
standard requirements for all 
packagings prescribed in § 173.24 of this 
subchapter and any other applicable 
requirements in subparts A and B of part 
173 of this subchapter. 

(1) Exceptions. Column 8A contains 
exceptions from some of the 
requirements of this subchapter. The 
referenced exceptions are in addition to 
those specified in subpart A of part 173 
and elsewhere in this subchapter. A 
“None” in this column means no 
packaging exceptions are authorized, 
except as may be provided by special 
provisions in Column 7. 

(2) Non-bulk packaging. Column 8B 
references the section in part 173 of this 
subchapter which prescribes packaging 
requirements for non-bulk packagings. A 
“None” in this column means non-bulk 
packagings are not authorized, except as 
may be provided by special provisions 
in Column 7. Each reference in this 
column to a material which is a 
hazardous waste or a hazardous 
substance, and whose proper shipping 
name is preceded in Column 1 of the 
Table by the letter "A” or “W”, is 
modified to include “5 173.203” or 

“§ 173.213”, as appropriate for liquids 
and solids, respectively, on those 
occasions when the material is offered 
for transportation or transported by a 
mode in which its transportation is not 
otherwise subject to the requirements of 
this subchapter. 

(3) Bulk packaging. Column 8C 
specifies the section in part 173 of this 
subchapter which prescribes packaging 
requirements for bulk packaging other 
than IM portable tanks. A “None” in this 
column means bulk packagings are not 
authorized, except as may be provided 
by special provisions in Column 7. 
Authorizations for use of IM portable 
tanks are set forth in Column 7. For each 
reference in this column to a material 
which is a hazardous waste or a 
hazardous substance, and whose proper 
shipping name is preceded in Column 1 
of the Table by the letter“A” or “W” 
and which is offered for transportation 
or transported by a mode in which its 
transportation is not otherwise subject 
to the requirements of this subchapten 

(i) The column reference is §§ 173.240 
or 173.241, as appropriate for a solid or 
liquid, respectively. 

(ii) For a solid material, the exception 
provided in Special provision B54 is 
applicable. 

(4) For a hazardous material which is 
specifically named in the Table and 
whose packaging sections specify 
packagings not applicable to the form of 


the material (i.e., packaging specified is 
for solid material and the material is 
being offered for transportation in a 
liquid form) the following table should 
be used to determine the appropriate 
packaging section: 


Packaging section 
reference for sokd 
materials 

Corresponding 
packaging section for 
liquid materials 

§ 173.211 ... ..- 

§173.201 

5 173.212_ 

§ 173.202 

§ 173.213_ 

§ 173.203 

§173 240... 

§ 173 241 

§ 173.242... 

§ 173.243 


(j) Column 9: Quantity limitations. 
Columns 9A and 9B specify the 
maximum quantities that may be offered 
for transportation in one package by 
passenger-carrying aircraft or 
passenger-carrying rail car (Column 9A) 
or by cargo aircraft only (Column 9B), 
subject to the following: 

(1) “Forbidden” means the material 
may not be offered for transportation or 
transported in the applicable mode of 
transport. 

(2) The quantity limitation is “net” 
except where otherwise specified, such 
as for “Consumer commodity” which 
specifies “30 kg gross.” 

(3) When articles or devices are 
specifically listed by name, the net 
quantity limitation applies to the entire 
article or device (less packaging and 
packaging materials) rather than only to 
its hazardous components. 

(4) A package offered or intended for 
transportation by aircraft and which is 
filled with a material forbidden on 
passenger-carrying aircraft but 
permitted on cargo aircraft only, or 
which exceeds the maximum net 
quantity authorized on passenger- 
carrying aircraft, shall be labelled with 
the CARGO AIRCRAFT ONLY label 
specified in § 172.448 of this part. 

(k) Column 10: Vessel stowage 
requirements. Column 10A [Vessel 
stowage] specifies the authorized 
stowage locations on board cargo and 
passenger vessels. Column 10B [Other 
provisions] specifies codes for stowage 
requirements for specific hazardous 
materials. The meaning of each code in 
Column 10B is set forth in 5 176.84 of 
this subchapter. Section 176.63 of this 
subchapter sets forth the physical 
requirements for each of the authorized 
locations listed in Column 10A. (For 
bulk transportation by vessel, see 46 
CFR parts 30 to 40, 70, 98.148,151,153 
and 154.) The authorized stowage 
locations specified in Column 10A are 
defined as follows: 

(l) Stowage category “A” means the 
material may be stowed "on deck” or 
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‘‘under deck” on a cargo vessel and a 
passenger vessel. 

(2) Stowage category “B” means the 
material may be stowed “on deck” or 
“under deck” on a cargo vessel, but 
must be stowed “on deck” on a 
passenger vessel. 

(3) Stowage category “C” means the 
material must be stowed “on deck” on a 
cargo vessel and on a passenger vessel. 

(4) Stowage category “D” means the 
material must be stowed “on deck” on a 
cargo vessel, but is prohibited on a 
passenger vessel. 


(5) Stowage category “E” means the 
material may be stowed “on deck” or 
“under deck” on a cargo vessel, but is 
prohibited on a passenger vessel. 

(1) Changes to the Table. (1) Unless 
specifically stated otherwise in a rule 
document published in the Federal 
Register amending the Table— 

(i) Such a change does not apply to 
the shipment of any package Tilled prior 
to the effective date of the amendment; 
and 

(ii) Stocks of preprinted shipping 
papers and package markings may be 


continued in use, in the manner 
previously authorized, until depleted or 
for a one-year period, subsequent to the 
effective date of the amendment, 
whichever is less. 

(2) Any alteration of a shipping 
description or associated entry which is 
listed in the § 172.101 Table must 
receive prior written approval from the 
Associate Administrator for Hazardous 
Materials Safety. 

§ 172.102 Hazardous Materials Table 
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Quantity limitations 
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(10) j 

Vessel stowage 

2 

1 

2 

Other stowage 
provisions 

(10B) 

. 40 

40 

12. 40 

2. 40 

12. 40 

2. 40 ; 

12. 40 

2. 40 

12. 40 

2. 40 

12. 40 

2. 40 

12. 40 

2. 40 

12. 40 

2. 40 

12. 40 

2. 40 

12. 40 

2. 40 

12. 40 

2. 40 

40. M3 

M3 

i 

Vessel 

stow¬ 

age 

(10A) 

6 

□ 

D. 

D. 

D.. 

D. 

D. 

D. 

D. 

D. 

D. 

D. 

D. 

D. 

D. 

D. 

D. 

D. 

D. 

D. 

D. 

D. 

D. 

B. 

Quantity limitations 

Cargo aircraft 
only 

(9B) 

. 30 L. 

O) 

* 

| 

Forbidden. 

Forbidden. 

Forbidden. 

Forbidden. 

IV L. 

Forbidden. 

10 kg. 

Forbidden. 

10 L. 

Forbidden. 

10 kg. 

Forbidden. 

25 L. 

Forbidden. 

25 kg. 

Forbidden. 

25 L. 

Forbidden. 

25 kg. 

Forbidden. 

Forbidden. 

30 L. 


Passenger 
aircraft or 
railcar 

(9A) 

Forbidden. 

O 

a 

5 

o 

L 

Forbidden. 

Forbidden. 

Forbidden. 

Forbidden. 

V L.. 

Forbidden. 

5 kg. 

Forbidden. 

5 L. 

Forbidden. 

5 kg. 

Forbidden. 

10 L. 

Forbidden. 

10 kg. 

Forbidden. 

10 L. 

Forbidden. 

10 kg. 

Forbidden. 

Forbidden. 

Forbidden. 

(ft 

c 

o 

SB 

« 

o; 

■ gi 

t 

CL 


Bulk 

packag¬ 

ing 

(8C) 

242 

244 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

225 

None 

None 

None 

None 

243 

1 

5 

Non¬ 

bulk 

pack¬ 

aging 

(8B) 

202 

304 

225 

225 

225 

225 

225 

225 

225 

225 

225 

225 

225 

225 

225 

225 

225 

225 

225 

225 

225 

225 

334 

201 


Excep¬ 

tions 

(8A) 

None 

None 

None 

None 

None 

None 

152 

None 

152 

None 

152 

None 

152 

None 

152 

None 

152 

None 

152 

None 

152 

None 

None 

None 

1 


I s 

w 

1 

A7. B2. B6. 

N34, T8, T26. 

: 1 

: : 

i i 

j 

! . 

53. 

53. 

53. 

53. 

1 1 1 i r i i M M i ! M M 

1 ! M U M M M •! M U 

M M i M 1 M M M M ! 

* 5 * i i i i i i ; r J l i 1 1 : 

CO 

2 

i 

(if not excepted) 

(6) 

CORROSIVE.... 

FLAMMABLE 

GAS. 

ORGANIC 

PEROXIDE 

EXPLOSIVE. 

ORGANIC 

PEROXIDE 

EXPLOSIVE. 

ORGANIC 

PEROXIDE 

EXPLOSIVE. 

ORGANIC 

PEROXIDE 

EXPLOSIVE. 

ORGANIC 

PEROXIDE. 

ORGANIC 

PEROXIDE. 

ORGANIC 

PEROXIDE. 

ORGANIC 

PEROXIDE. 

ORGANIC 

PEROXIDE. 

ORGANIC 

PEROXIDE. 

ORGANIC 

PEROXIDE. 

ORGANIC 

PEROXIDE. 

ORGANIC 

PEROXIDE. 

ORGANIC 

PEROXIDE. 

ORGANIC 

PEROXIDE. 

ORGANIC 

PEROXIDE. 

ORGANIC 

PEROXIDE. 

ORGANIC 

PEROXIDE. 

ORGANIC 

PEROXIDE. 

ORGANIC 

PEROXIDE. 

POISON GAS- 

FLAMMABLE 

LIQUID, 

POISON. 

Pack¬ 

ing 

group 

(5) 

1 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

1- 

Identifica- 

t>on 

Numbers 

(4) 

UN1801 

UN1071 

UN3101 

UN3111 

UN3102 

UN3112 

UN31Q3 

UN3113 

UN3104 

UN3114 

UN3105 

UN3115 

UN3106 

UN3116 

UN3107 

UN3117 

UN3108 

UN3118 

UN3109 

UN3119 

UN3110 

UN3120 

NA1955 

UN2762 

1 

j 

9 

I! 

N 

5§ 

!? i « 

8 

2.1 

horoid- 

den 

$.2 

5.2 

5.2 

5.2 

5.2 

5.2 

5.2 

5.2 

5.2 

5.2 

5.2 

5.2 

5.2 

5.2 

5.2 

5.2 

5.2 

5.2 

5.2 

5.2 

2.3 

3 

Hazardous materials descriptions and proper shipping names 

(2) 

J Octyltrichlorosilane. 

Oil gas... 

Oleum, see Sulfuric acid, fuming ..... 

v->ryantc peroxiae type m, iiquia or soua. 

Organic peroxide type B, liquid. 

Organic peroxide type B, liquid, temperature controlled . 

Organic peroxide type B, solid. 

Organic peroxide type B, solid, temperature controlled. 

Organic peroxide type C, liquid ... 

Organic peroxide type C, liquid, temperature controlled. 

Organic peroxide type C. solid. 

Organic peroxide type C, solid, temperature controlled. 

Organic peroxide type Q, liquid. 

Organic peroxide type D, liquid, temperature controlled. 

Organic peroxide type D, solid. 

Organic peroxide type D, solid, temperature controlled. 

Organic peroxide type E, liquid. 

Organic peroxide type E, liquid, temperature controlled. 

Organic peroxide type E, solid. 

Organic peroxide type E, solid, temperature controlled. 

Organic peroxide type F, liquid. 

Organic peroxide type F, liquid, temperature controlled. 

Organic peroxide type F, solid... 

Organic peroxide type F, solid, temperature controlled. 

Organic phosphate, Organic phosphate compound, or Organic 
phosphorus compound; mixed with compressed gas. 
Organochlorine pesticides liquid, flammable, toxic, n.o.s. flash 
point less than 23 degrees C. 

Is 2 
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k (10) 

Vessel stowage 
reauirements 

Other stowag< 
provisions 

(10B) 
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a [ £ »! RJ S K K K tf s § 2 S S! 

co co co co « S o* S S § § S § *jf Sf a‘co§ $ 
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stow¬ 
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(10A) 

B.._ 

A. 

B. 

A. 

E. 

E. 

B. 

A. 

E. 

B. 

B. 

E. 
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• ; j GO 

j uJ ui ffl UJ CD CD CD CD UJ < UJ CD 
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only 

(OB) 

. Forbidden.... 

• 75 kg. 

. Forbidden.... 

. 75 kg. 

Forbidden.... 

Forbidden. 

Forbidden. 

75 kg. 

Forbidden. 

Forbidden. 

Forbidden..... 

Forbidden. 
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1 L. 

Forbidden. 

Forbidden. 
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60 L. 
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60 L. 
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5 L. 

1 

Passenger 
aircraft or 
railcar 

(9A) 

Forbidden.... 

Forbidden.... 

Forbidden.... 

Forbidden.... 

Forbidden.... 

Forbidden.... 

Forbidden ... 

Forbidden... 

Forbidden. 

Forbidden. 

Forbidden. 

Forbidden. 

Forbidden..... 

Forbidden. 

Forbidden. 

5 L . 

5 L . 

Forbidden. 

Forbidden. 

Forbidden. 

Forbidden. 

Forbidden. 

5 L .... 

5 L. 

5 L. 

Forbidden . 

1 L . 

i 

(8) 

Packaging authorizations 
(§173.***) 

If? g 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

244 

314. 

315 

242 

242 

243 

None 

None 

None 
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242 

241 

241 

243 

243 

. ! 

Non¬ 

bulk 

pack¬ 

aging 

(8B) 
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62 

62 

62 
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62 

62 

62 

62 

62 

62 

62 
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304 

202 
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62 

62 

62 

62 

202 

203 
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201 

202 

Excep¬ 

tions 

(8A) 

63(b) 

63(b) 

63(b) 

63(b) 

63(b) 

63(b) 

63(b) 

63(b) 

63(b) 

63(b) 

63(b) 

63(b) 
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306 
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154 

154 
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17. Section 172.102 is revised to read 
as follows: 

§ 172.102 Special provisions. 

(a) General. When Column 7 of the 
§ 172.101 Table refers to a special 
provision for a hazardous material, the 
meaning and requirements of that 
provision are as set forth in this section. 
When a special provision specifies 
packagings or packaging requirements, 
they are in addition to the standard 
requirements for all packagings 
prescribed in § 173.24 of this subchapter 
and any other applicable packaging 
requirements in subparts A and B of part 
173 of this subchapter. 

(b) Description of codes for special 
provisions. Special provisions may 
contain packaging provisions, 
prohibitions, exceptions from 
requirements for particular quantities or 
forms of materials and requirements or 
prohibitions applicable to specific 
modes of transportation, as follows: 

(1) A code consisting only of numbers 
(for example, "11”) is multi-modal in 
application and may apply to bulk and 
non-bulk packagings. 

(2) A code containing the letter “A” 
refers to a special provision which 
applies only to transportation by 
aircraft. 

(3) A code containing the letter “B” 
refers to a special provision which 
applies only to bulk packaging 
requirements. Unless otherwise 
provided in this subchapter, these 
special provisions do not apply to IM 
portable tanks. 

(4) A code containing the letter “H" 
refers to a special provision which 
applies only to transportation by 
highway. 

(5) A code containing the letter “N” 
refers to a special provision which 
applies only to non-bulk packaging 
requirements. 

(6) A code containing the letter “R” 
refers to a special provision which 
applies only to transportation by rail. 

(7) A code containing the letter T' 
refers to a special provision which 
applies only to transportation in IM 
portable tanks. 

(8) A code containing the letter “W” 
refers to a special provision which 
applies only to transportation by water. 

(c) Tables of special provisions. The 
following tables list, and set forth the 
requirements of, the special provisions 
referred to in Column 7 of the § 172.101 
Table. 

(1) Numeric provisions. These 
provisions are multi-modal and apply to 
bulk and non-bulk packagings: 


Code/Special Provisions 

1 This material is poisonous by 

inhalation, meets the criteria in 
§ 173.133(a)(2) of this subchapter for 
Division 2.3, Hazard Zone A or 
Division 0.1 Packaging Group I, 
Hazard Zone A and must be 
described as an inhalation hazard 
under the provisions of this 
subchapter. 

2 This material is poisonous by 

inhalation, meets the criteria in 
§ 173.133(a)(2) of this subchapter for 
Division 2.3, Hazard Zone B or 
Division 6.1 Packaging Group I, 
Hazard Zone B, and must be 
described as an inhalation hazard 
under the provisions of this 
subchapter. 

3 This material is poisonous by 

inhalation, meets the criteria in 
§ 173.133(a)(2) of this subchapter for 
Division 2.3, Hazard Zone C and 
must be described as an inhalation 
hazard under the provisions of this 
subchapter. 

4 This material is poisonous by 

inhalation, meets the criteria in 
§ 173.133(a)(2) of this subchapter for 
Division 2.3, Hazard Zone D and 
must be described as an inhalation 
hazard under the provisions of this 
subchapter. 

5 If this material meets the defining 

criteria in § 173.133(a)(2) of this 
subchapter for Division 2.3, Hazard 
Zone A. Hazard Zone B, Hazard 
Zone C, or Hazard Zone D or 
Division 6.1, Packaging Group I, 
Hazard Zone A or Hazard Zone B, 
an appropriate Division 2.3 or 
Division 6.1 generic proper shipping 
name must be used to describe this 
material. 

6 This material is poisonous-by¬ 

inhalation and must be described as 
an inhalation hazard under the 
provisions of this subchapter. 

8 A hazardous substance that is not a 

hazardous waste may be shipped 
under the shipping description 
“Other regulated substance, liquid 
or solid”, as appropriate. 

9 Packaging for certain PCBs for 

disposal and storage is prescribed 
by EPA in 40 CFR 761.60 and 761.65. 

11 The hazardous material must be 

packaged as either a liquid or a 
solid, as appropriate, depending on 
its physical form at 55 °C (131 °F) at 
atmospheric pressure. 

12 In concentrations greater than 40 

percent, this material has strong 
oxidizing properties and is capable 
of starting Fires in contact with 
combustible materials. If 
appropriate, a package containing 
this material must comply with the 


additional labeling requirements of 
§ 172.402 of this subchapter. 

13 The words “Inhalation Hazard” shall 

be entered on each shipping paper 
in association with the shipping 
description, shall be marked on 
each non.bulk package in 
association with the proper shipping 
name and identification number, 
and shall be marked on two 
opposite sides of each bulk 
package. Size of markings on bulk 
packages must conform to 
§ 172.302(b) of this subchapter. 

14 Motor fuel antiknock mixtures is 

(mixture of one or more organic 
lead mixtures, such as tetraethyl 
lead, triethylmethyl lead, 
diethyldimethyl lead, ethyltrimethyl 
lead, and tetramethyl lead, with one 
or more halogen compounds such as 
ethylene dibromide and ethylene 
dichloride, hydrocarbon solvents or 
other equally efficient stabilizers) or 
tetraethyl lead. 

17 Aqueous solutions of hydrogen 
peroxide containing less than 8 
percent hydrogen peroxide are not 
subject to the requirements of this 
subchapter. 

22 If the hazardous material is in 
dispersion in organic liquid, the 
organic liquid must have a flash 
point above 50 °C (122 *F). 

27 Sodium carbonate peroxyhydrate is 
considered non-hazardous. 

28 The dihydrated sodium salt of 
dichloroisocyanuric acid is not 
subject to the requirements of this 
subchapter. 

31 Materials which have undergone 
sufficient heat treatment to render 
them nonhazardous are not subject 
to the requirements of this 
subchapter. 

33 Ammonium nitrites and mixtures of 
an inorganic nitrite with an 
ammonium salt are prohibited. 

41 When Packaging Method Fl or F5a 
(see § 173.224(c) of this subchapter) 
are used, an EXPLOSIVE label is 
not required. 

42 Fish meal or fish scrap may not be 
offered for transportation if the 
temperature of the material exceeds 
49 °C (120 e F). 

53 Packages of these materials must 
bear a subsidiary risk label, 
“EXPLOSIVE”, unless exempted by 
the Associate Administrator for 
Hazardous Materials Safety or the 
competent authority of the country 
of origin. A copy of the exemption 
shall accompany the shipping 
papers. 

101 The name of the particular 
substance or article must be 
specified. 
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10". The articles may be transported as 
in Division 1.4 Compatibility Group 
D (1.413) if all of the conditions 
specified in 5 173.63(a) of this 
subchapter are met. 

103 Detonators which will not mass 
detonate and undergo only limited 
preparation in the shipping package 
may be assigned to 1.4B 
classification code. Mas3 detonate 
means that more than 90 percent of 
the devices tested in a package 
explode practically simultaneously. 
Limited propagation means that if 
one detonator near the center of a 
shipping package is exploded, the 
aggregate weight of explosives, 
excluding ignition and delay 
charges, in this and all additional 
detonators in the outside packaging 
that explode may not exceed 25 
grams. 

104 Detonators which meet the 
following conditions may be 
assigned to 1.4S classification code: 
Each detonator may contain no 
more than 1 g of explosive, 
excluding ignition and delay 
charges, and if one detonator near 
the center of a package detonates it 
wiil not cause functioning of any 
other device in the same or adjacent 
packages. 

105 The word "Agents" may be used 
instead of "Explosives" when 
approved by the Associate 
Administrator for Hazardous 
Materials Safety. 

106 The recognized name of the 
particular explosive may be 
specified in addition to the type. 

107 The classification of the substance 
is expected to vary especially with 
the particle size and packaging but 
the border lines have not been 
experimentally determined; 
appropriate classifications should 
be verified following the test 
procedures in 5 § 173.57 and 173.58 
of this subchapter. 

108 Fireworks must be so constructed 
and packaged that loose 
pyrotechnic composition will not be 
present in packages during 
transportation. 

109 Except as provided in § 173.63(d) 
of this subchapter, rocket motors 
must be nonpropulsive in 
transportation. A rocket motor to be 
considered "nonpropulsive" must 
be capable of unrestrained burning 
and must not appreciably move in 
any direction when ignited by any 
means. 

110 Fire extinguisher charges 
containing 3.2 g or less of propellant 
explosives per unit are not subject 
to the requirements of this 
subchapter. 


111 Explosive substances of Division 
1.1 Compatibility Group A (1.1A) are 
forbidden for transportation if dry 
or not desensitized, unless 
incorporated in a device. 

112 Cartridges, small arms which have 
been classed in Division 1.4 
Compatibility Group S (1.4S) may 
be reclassed and offered for 
domestic transportation as ORM-D 
material if they are offered for 
transportation and transported in 
accordance with the limitation and 
packaging requirements of § 173.230 
of this subchapter. 

113 The sample must be given a 
tentative approval by an agency or 
laboratory in accordance with 

5 173.56 of this subchapter. 

114 Jet perforating guns, charged, oil 
well, without detonator may be 
reclassed to Division 1.4 
Compatibility Group D (1.4D) if the 
following conditions are met: 

a. The total weight of the explosive 
contents of the shaped charges 
assembled in the guns does not 
exceed 90.5 kg (200 pounds) per 
vehicle; and 

b. The guns are packaged in 
accordance with Packaging Method 
US073. 

115 Boosters with detonator 
(detonating primers) in which the 
total explosive charge per unit does 
not exceed 25 g, and which will not 
mass detonate and undergo only 
limited propagation in the shipping 
package may be assigned to 1.4B 
classification code. Mass detonate 
means more than 90 percent of the 
devices tested in a package explode 
practically simultaneously. Limited 
propagation means that if one 
booster near the center of the 
package is exploded, the aggregate 
weight of explosives, excluding 
ignition and delay charges, in this 
and all additional boosters in the 
outside packaging that explode may 
not exceed 25 g. 

116 Fuzes, detonating may be classed 
in Division 1.4 if the fuzes do not 
contain more than 25 g of explosive 
per fuze and are made and 
packaged so that they will not cause 
functioning of other fuzes, 
explosives or other explosive 
devices if one of the fuzes detonates 
in a shipping packaging or in 
adjacent packages. 

117 if shipment of the explosive 
substance is to take place at a time 
that freezing weather is anticipated, 
the water contained in the explosive 
substance must be mixed with 
denatured alcohol so that freezing 
will not occur. 


(2) “A"codes. These provisions apply 

only to transportation by aircraft: 

Code/Special Provisions 

Al Single packagings are not permitted 
on passenger aircraft. 

A2 Single packagings are not permitted 
on aircraft. 

A3 For combination packagings, if 
glass inner packagings (including 
ampoules) are used, they must be 
packed with absorbent material in 
tightly closed metal receptacles 
before packing in outer packagings. 

A4 Liquids having an inhalation 

toxicity of Packing Group I are not 
permitted on aircraft. 

AS Solids having an inhalation toxicity 
of Packing Group 1 are not 
permitted on passenger aircraft and 
may not exceed a maximum net 
quantity per package of 15 kg (33 
pounds) on cargo aircraft. 

A6 For combination packaging^ if 
plastic inner packagings are used, 
they must be packed in tightly 
closed metal receptacles before 
packing in outer packagings. 

A7 Steel packagings must be 
corrosion-resistant or have 
protection against corrosion. 

A8 For combination packagings, if 
glass inner packagings (including 
ampoules) are used, they must be 
packed with cushioning material in 
tightly closed metal receptacles 
before packing in outer packagings. 

A9 For combination packagings, if 
plastic bags are used, they must be 
packed in tightly dosed metal 
receptacles before packing in outer 
packagings. 

A10 When aluminum or aluminum 
alloy construction materials are 
used, they must be resistant to 
corrosion. 

Al 1 For combination packagings, 
when meta! inner packagings are 
permitted, only specification 
cylinders constructed of metals 
which are compatible with the 
hazardous material may be used. 

A19 Combination packagings 

consisting of outer fiber drums or 
plywood drums, with inner plastic 
packagings, are not authorized for 
transportation by aircraft. 

A20 Plastic bags as inner receptades 
of combination packagings are not 
authorized for transportation by 
aircraft. 

A29 Combination packagings 

consisting of outer expanded plastic 
boxes with inner plastic bags are 
not authorized for transportation by 
aircraft. 
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A30 Ammonium permanganate is not 
authorized for transportation on 
aircraft. 

A33 Ammonium nitrites and mixtures 
of an inorganic nitrite with an 
ammonium salt are prohibited. 

(3) “B" codes. These provisions apply 

only to bulk packagings: 

Code/Special Provisions 

Bl If the material has a flash point at 
or above 38 °C (100 °F) and below 
93 °C (200 °F), then the bulk 
packaging requirements of § 173.241 
of this subchapter are applicable. If 
the material has a flash point of less 
than 38 °C (100 °F), then the bulk 
packaging requirements of § 173.242 
of this subchapter are applicable. 

B2 MC 306 and DOT 406 cargo tanks, 
DOT 57 portable tanks, and riveted 
tank car tanks are not authorized. 

B4 Riveted tank car tanks, AAR 206 
tank car tanks, MC 306 and DOT 
406 cargo tanks, and DOT 57 
portable tanks are not authorized. 

B5 Lading temperature may not exceed 
116 °C (240 °F). Only the following 
bulk packagings are authorized for 
ammonium nitrate solutions with 35 
percent or more water: DOT 103 
ALW, 111A60 ALW tank car tanks 
and MC 307, MC 312, DOT 407 and 
DOT 412 cargo tanks with at least 
172 kPa (25 psig) design pressure. 
The packaging shall be designed for 
a working temperature of at least 
121 °C (250 °F). Transportation by 
vessel is not authorized. 

B6 Packagings shall be made of steel. 

B7 Safety relief devices are not 
authorized on multi-unit tank car 
tanks. Openings for safety relief 
devices shall be plugged or blank 
flanged. 

B8 Packagings shall be made of nickel, 
stainless steel, or steel with nickel, 
stainless steel, lead or other 
suitable corrosion resistant metallic 
lining. 

B9 Bottom outlets are not authorized. 

Bll Tank car tanks must have a test 
pressure of at least 2,068.5 kPa (300 
psi). Cargo and portable tanks must 
have a design pressure of at least 
1,207 kPa (175 psig). Pressure relief 
devices on any tank must be set to 
function at 1,207 kPa (175 psig). 

B12 Tank car tanks must be marked 
with the name of the lading in 
accordance with the requirements 
of 5 172.330 of this subchapter. 

B13 For compressed gases, § 5 173.314 
and 173.315 of this subchapter 
specify additional requirements. 

B14 Each tank, except a multi-unit tank 
car tank, must be insulated by 
completely covering it with at least 
100 mm (3.9 inches) of cork or other 


suitable insulation material of 
sufficient thickness that the overall 
thermal conductance is not more 
than 0.080 Btu per hour per square 
foot per degree Fahrenheit 
differential. 

B15 Packagings must be protected with 
non-metallic linings impervious to 
the lading or have a suitable 
corrosion allowance. 

B16 The lading must be completely 
covered with an inert gas. 

B17 Packagings must be made of 
aluminum. 

B18 Open steel hoppers or bins are 
authorized. 

B19 The hazardous material may not 
exceed 45 percent concentration in 
a non-volatile solvent. 

B20 The hazardous material may not 
exceed 50 percent concentration in 
a non-volatile solvent. 

B21 The hazardous material may not 
exceed 60 percent concentration in 
a non-volatile solvent. 

B22 The hazardous material may not 
exceed 90 percent concentration in 
a non-volatile solvent. 

B23 Tanks must be made of steel that 
is rubber lined or unlined. Unlined 
tanks must be passivated before 
being placed in service. If unlined 
tanks are washed out with water, 
they must be repassivated prior to 
return to service. Lading in unlined 
tanks must be inhibited so that the 
corrosive effect on steel is not 
greater than that of hydrofluoric 
acid of 65 percent concentration. 

B24 Packagings shall be made of 
stainless steel—in which the 
molybdenum content does not 
exceed 1.0 percent—or of aluminum. 

B25 Packagings must be made from 
monel or nickel or monel-lined or 
nickel-lined steel. 

B26 Tanks must be insulated. 

Insulation must be at least 102 mm 
(4 inches) except that insulation 
thickness may be reduced to 51 mm 
(2 inches) over exterior heater coils. 
Interior heating coils are not 
authorized. The lading shall be 
immersed in water or blanketed 
with an inert gas and loaded at a 
temperature not exceeding 60 °C 
(140 °F). After unloading, the tank 
must be filled to its entire capacity 
with an inert gas or with water 
having a temperature not exceeding 
60 °C (140 °F). Before a tank car 
tank is offered for return movement, 
it must be placarded with 
“SPONTANEOUSLY 
COMBUSTIBLE RESIDUE” placards 
as described in § 172.525 of this 
subchapter. Tanks may not have 
bottom outlets. 


B27 Tanks must have a service 
pressure of 1.034 kPa (150 psig). 
Tank car tanks must have a test 
pressure rating of 1,379 kPa (200 
psi). Lading must be blanketed at all 
times with a dry inert gas at a 
pressure not to exceed 103 kPa (15 
psig). 

B28 Packagings must be made of 
stainless steel. 

B29 When the lading is transported in 
a molten state, tanks may be 
equipped with heating coils except 
that interior heating coils are 
prohibited. Electric standpipe 
heaters for tank cars are permitted. 

B30 MC 330 and MC 331 cargo tanks 
and DOT 51 portable tanks must be 
made of stainless steel except that 
steel other than stainless steel may 
be used in accordance with the 
provisions of § 173.24b(b) of this 
subchapter. Thickness of stainless 
steel for tank shell and heads for 
cargo tanks and portable tanks must 
be the greater of 7.62 mm (0.300 
inch) or the thickness required for a 
tank with a design pressure at least 
equal to 1.5 times the vapor 
pressure of the lading at 46 °C (115 
°F). 

B31 MC 330 and MC 331 cargo tanks 
and DOT 51 portable tanks must be 
made of stainless steel except that 
steel other than stainless steel may 
be used in accordance with the 
provisions of 5 173.24b(b) of this 
subchapter. Thickness of stainless 
steel for tank shell and heads for 
cargo tanks and portable tanks must 
be the greater of 7.62 mm (0.300 
inch) or the thickness required for a 
tank with a design pressure at least 
equal to 1.5 times the vapor 
pressure of the lading at 46 °C (115 
°F). 

B32 MC 330 and MC 331 cargo tanks 
and DOT 51 portable tanks must be 
•made of stainless steel except that 
steel other than stainless steel may 
be used in accordance with the 
provisions of § 173.24b(b) of this 
subchapter. Thickness of stainless 
steel for tank shell and heads for 
cargo tanks and portable tanks must 
be the greater of 6.35 mm (0.250 
inch) or the thickness required for a 
tank with a design pressure at least 
equal to 1.3 times the vapor 
pressure of the lading at 46 °C (115 
°F). 

B33 MC 330 or MC 331 cargo tanks and 
DOT 51 portable tanks must be 
made of stainless steel except that 
steel other than stainless steel may 
be used in accordance with the 
provisions of § 173.24b(b) of this 
subchapter. Thickness of stainless 
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steel for tank shell and heads for 
cargo tanks and portable tanks must 
be the greater of 6.35 mm (0.250 
inch) or the thickness required for a 
tank with a design pressure at least 
equal to 1.2 times the vapor 
pressure of the lading at 46 6 C (115 
°F). 

B34 MC 330 or MC 331 cargo tanks and 
DOT 51 portable tanks must be 
made of stainless steel with a 
design pressure at least equal to 1.1 
times the vapor pressure of the 
lading at 46 °C (115 °F). Steel other 
than stainless steel may be used in 
accordance with the provisions of 
§ 173.24b(b) of this subchapter. 

B35 If LCso is more than 200 ppm but 
not more than 1000 ppm. Special 
Provisions B31 end B73 apply. If 
LCso is more than 1000 ppm but not 
more than 3000 ppm, Special 
Provisions B33 and B75 apply. If 
LCso is more than 3000 ppm but not 
more than 5000 ppm. Note B34 
applies. 

B36 DOT 1G5J500W tank car tanks or 
Class DOT 106 or 110 tank car tanks 
are authorized. 

B37 The amount of nitric oxide 

charged into any tank car tank may 
not exceed 1,379 kPa (200 psig) at 21 
°C (70 °F). The amount of nitric 
oxide charged into cargo or portable 
tanks may not exceed 1,379 kPa (200 
psig) at 21 °C (70 °F) or 0.55 times 
tank design pressure (MAWP) 
whichever is less. 

E38 If LCso is more than 1000 ppm but 
not more than 3000 ppm, Special 
Provisions B31 and B73 apply. If 
LCso is more than 3000 ppm but not 
more than 5000 ppm, Special 
Provisions B33 and B75 apply. 

B39 Mixtures with flash points less 
than 23 °C (73 °F) must bear 
FLAMMABLE placards as 
prescribed in Subpart F of part 172. 

B40 For liquid materials which are 
toxic by inhalation (see 
§ 173.133(a)(2) of this subchapter), if 
LCso is 200 ppm or less. Special 
Provisions B30 and B72 apply; if 
LCso is more than 200 ppm but not 
more than 1000 ppm. Special 
Provisions B32 and B74 apply. 

B41 Notwithstanding the periodic 
retest intervals specified in Retest 
Table 1 of 173.31 of this subchapter, 
the retest interval for safety relief 
valves on each single-unit tank car 
tank is 2 years and the retest 
interval on the tank and interior 
heater systems, if any, is as follows: 

a. For a tank 10 years old or newer, 5 
years; 

b. For a tank older than 10 years but 
not older than 22 years, 3 years; and 

c. For a tank older than 22 years, 1 


year. 

B42 Each DOT 105A, 105S and 105J 
tank car tank must be stenciled 
DOT1Q5A200W, DOT105S200W, or 
DOT 1Q5J200W, respectively. Each 
tank car tank must be equipped 
with a safety relief valve with a 
start-to-dischcrge pressure of 1,034 
kPa (150 psig). 

B43 For single unit tank car tanks built 
after June 30,1982, tank anchor to 
tank shell Fillet welds must be 
examined by a suitable non¬ 
destructive testing method to ensure 
that welds are free from cracks or 
other detrimental defects. 

B44 All parts of valves and safety 

relief devices in contact with lading 
must be of a material which will not 
cause formation of acetylides. 

B45 Safety relief valves must be 
equipped with stainless steel or 
platinum frangible discs approved 
by the AAR Committee on Tank 
Cars. 

B46 The detachable protective housing 
for the loading and unloading 
valves of multi-unit tank car tanks 
must withstand tank test pressure 
and must be approved by the 
Associate Administrator for 
Hazardous Materials Safety. 

B49 Tanks equipped with interior 
heater coils are not authorized. 
Single unit tank car tanks must have 
a safety relief valve set at no more 
than 1551 kPa (225 psig). 

B50 Each valve outlet of a multi-unit 
tank car tank must be sealed by a 
threaded solid plug or a threaded 
cap with inert luting or gasket 
material. Valves must be of 
stainless steel and the caps, plugs, 
and valve seats must be of a 
material that will not deteriorate as 
a result of contact with the lading. 

B51 Tank car tanks must be marked 
"DISPERSANT GAS” or 
"REFRIGERANT GAS”or with the 
proper shipping name. 

B52 Notwithstanding the provisions of 
§ 173.24b of this subchapter, non- 
reclosing pressure relief devices are 
authorized on DOT 57 portable 
tanks. 

B53 Packagings must be made of either 
aluminum or stainless steel. 

B54 Open-top, sift-proof rail cars are 
also authorized. 

B55 Water-tight, sift-proof, closed-top, 
metal-covered hopper cars, 
equipped with a venting 
arrangement (including flame 
arrestors) approved by the 
Associate Administrator for 
Hazardous Materials Safety are 
also authorized. 

B56 Water-tight, sift-proof, closed-top, 
metal-covered hopper cars are also 


authorized if the particle size of the 
hazardous material is not less than 
149 microns. 

B57 Class DOT 115A tank car tanks 
must be equipped with a safety vent 
of a diameter not less than 305 mm 
(12 inches) complying with 
§ 179.221-1 of this subchapter and 
the outer shell must be stenciled 
"CHLOROPRENE” on both sides in 
letters not less than 102 mm (4 
inches) high. 

B58 The provisions of special provision 
B74 apply, except that Class DOT 
112 and 114 tank car tanks are not 
authorized, aluminum tank car 
tanks are not authorized, Class 
DOT 105A tank car tanks must be 
stenciled DOT 105A100W and must 
be equipped with steel or stainless 
steel safety relief valves of the type 
and size used on DOT specification 
105A100W tank car tanks, Class 
DOT 105S tank car tanks must be 
stenciled DOT 105S100W and must 
be equipped with steel or stainless 
steel safety relief valves of the type 
and size used on DOT specification 
105S100W tank car tanka, and Class 
DOT 105J tank car tanks must be 
stenciled DOT 1Q5J100W and must 
be equipped with steel or stainless 
steel safety relief valves of the type 
and size used on DOT specification 
105J100W tank car tanks. 

B59 AAR Specification 207A40W, 
207A40W6, 207A48W, 207A60W, 
207A80W tank car tanks are also 
authorized provided that the lading 
is completely covered with a 
moisture-free nitrogen blanket. 

BG0 DOT Specification 106A500X 
multi-unit tank car tanks that are 
not equipped with a safety relief 
device of any type are authorized. 
For the transportation of phosgene, 
the outage must be sufficient to 
prevent tanks from becoming liquid 
full at 55 °C (130 °F). 

B61 Written procedures covering 
details of tank car appurtenances, 
dome fittings, safety devices, and 
marking, loading, handling, 
inspection, and testing practices 
must be approved by the Associate 
Administrator for Hazardous 
Materials Safety before any single 
unit tank car tank is offered for 
transportation. 

B62 Single unit tank car tanks must be 
equipped with a venting 
arrangement that is approved by the 
Associate Administrator for 
Hazardous Materials Safety. 

B63 Notwithstanding the provisions of 
§ 173.314 of this subchapter, DOT 
Specification 105A100W, 
111A100W4,112A200W, and 
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114A340W tank car tanks, built 
before January 1.1991. are also 
authorized. Specification 114A340W 
tank car tanks may not be equipped 
with any bottom outlet but bottom 
washouts are permitted. 

B64 Each single unit tank car tank built 
after December 31.1990 must be 
equipped with a tank head puncture 
resistance system that conforms to 
5 179.105-5 of this subchapter. 

BG5 DOT Specification 105A500W tank 
cars. Tank must be restenciled 
105A300W and be equipped with 
safety valves of the type and size 
used on specification 105A300W 
tank cars. Tank car tank must be 
equipped with approved fittings and 
safety devices. The maximum filling 
density is 63 percent of the water 
capacity of the tank. 

B06 Specification 106A500X or 

11QA500W tanks. Each tank must be 
equipped with gas tight valve 
protection caps. Outage must be 
sufficient to prevent tanks from 
becoming liquid full at 55 # C (130 
*¥). Specification 110A500W tanks 
must be stainless steeL 

B67 Specification 105A500W tank cars. 
Authorized for nitrogen dioxide 
only. Tanks must be lagged with not 
less than a 102 ram (4 inch) 
thickness of cork. Ail valves and 
fittings must be protected by a 
securely attached cover made of 
metal not subject to deterioration 
by the lading, and all valve 
openings, except safety valve, must 
be fitted with screw plugs or caps to 
prevent leakage in the event of 
valve failure. 

B68 Sodium must be in a molten 

condition when loaded and allowed 
to solidify before shipment Outage 
must be at least 5 percent at 98 °C 
(208 °F). Bulk packagings must have 
exterior heating coils fusion welded 
to the tank shell which have been 
properly stress relieved. The only 
tank car tanks authorized are Class 
DOT 105 tank cars having a test 
pressure of 2069 kPa (300 psig) or 
greater. Bottom outlets are not 
authorized on tank car tanks. 

B69 Dry sodium cyanide or potassium 
cyanide may be shipped in sift- 
proof weather-resistant metal 
covered hopper cars or non- 
specification bins. Bins must be 
approved by the Associate 
Administrator for Hazardous 
Materials Safety. FIBCs may also be 
used under conditions approved by 
the Associate Administrator for 
Hazardous Materials Safety. 

B70 If DOT 103ANW tank car tank is 
used: All cast metal in contact with 
the lading must have 96.7 percent 


nickel content; and the lading must 
be anhydrous and free from any 
impurities. 

B71 The only tank cars authorized are 
Class DOT 105,112. and 114 tank 
car tanks with a test pressure of 
2069 kPa (300 psig) or greater. 

B72 Notwithstanding the provisions of 
§ 173.244(a) of this subchapter, only 
the following tank car tanks are 
authorized: DOT 105J500W tank car 
tanks and Class DOT 106 and 110 
multi-unit tank car tanks. 

B73 Bottom outlets are not authorized 
on tank car tanks. Notwithstanding 
the provisions of §5 173343(a) and 
173344(a) of this subchapter. only 
the following tank car tanks are 
authorized: DOT 1Q5J300W, 
112J340W. 112T340W, 114)340W and 
1147*340W tank car tanks; Class 
DOT 106 and 110 multi-unit tank car 
tanks; and. except for materials 
meeting the definition of a 
flammable gas, DOT 105J300ALW 
tank car tanks. 

B74 Bottom outlets are not authorized 
on tank car tanks. Notwithstanding 
the provisions of §§ 173.243(a) and 
173.244(a) of this subchapter, only 
the following tank car tanks are 
authorized: DOT 1G5J300W. 
112J340W. 112T340W. 114J340W, 
114T340W and 105J30QALW tank 
car tanks; and Class DOT 106 and 
110 multi-unit tank car tanks. 

B75 Bottom outlets are not authorized 
on tank car tanks. Notwithstanding 
the provisions of 5 S 173.243(a) and 
173344(a) of this subchapter, only 
the following tank car tanks are 
authorized; DOT 105)300W, 
112J340W, 112T340W. 114)340W, 
and 114T340W tank car tanks; Class 
DOT 106 and 110 multi-unit tanks; 
and. except for materials meeting 
the definition of a flammable gas, 
DOT 105J30QALW tank car tanks. 

B76 DOT 105S500W tank car tanks 
restenciled to DOT 105S200W tank 
car tanks. Each tank car tank must 
be equipped with a safety relief 
valve with a start-to-discharge 
pressure of 1,034 kPa (150 psig). 

B77 Other packaging are authorized 
when approved by the Associate 
Administrator for Hazardous 
Materials Safety. 

B78 Notwithstanding § 173.240 of this 
subchapter, the only bulk 
packagings authorized for 
transportation by rail are Class 
DOT 103.104. 105.109, 111, 11Z and 
114 tank car tanks. Heater pipes 
must be of welded construction 
designed for a test pressure of 500 
pounds per square inch. A 25 mm (1 
inch) woven lining of asbestos or 
other approved material must be 


placed between the bolster slabbing 
and the bottom of the tank. If a tank 
car tank is equipped with a safety 
vent of the frangible disc type, the 
frangible disc must be perforated 
with a 3.2 mm (ai3 inch) diameter 
hole. If a tank car tank is equipped 
with a safety relief valve, the tank 
car tank must also be equipped with 
a vacuum relief valve. 

B79 Tank car tanks have head 
puncture resistance and thermal 
protection in accordance with 
§ § 179.105.4 and 179.1053 of this 
subchapter for tanks built before 
April 1.1989. 

B80 Each cargo tank shall have a 

minimum design pressure of 276 kPa 
(40 psig). 

B81 Venting and pressure relief 

devices for tank car tanks and cargo 
tanks must be approved by the 
Associate Administrator for 
Hazardous Materials Safety. 

B83 Bottom outlets are prohibited on 
tank car tanks transporting sulfuric 
acid in concentrations over 65.25 
percent. 

B84 Packagings must be protected with 
non-metallic linings impervious to 
the lading or have a suitable 
corrosion allowance for sulfuric 
acid or spent sulfuric acid in 
concentration up to 65.25 percent. 

B85 Cargo tanks must be marked with 
the name of the lading in 
accordance with the requirements 
of § 172302(b). 

B86 Only DOT 105S600W tank car 
tanks are authorized. 

B90 Steel tank conforming or 

equivalent or ASME specifications 
which contain solid or semisolid 
residual motor fuel antiknock 
mixture (including rust, scale, or 
other contaminants) may be 
shipped by rail freight or highway. 
The tank must have been designed 
and constructed to be capable of 
withstanding full vacuum. All 
openings must be dosed with 
gasketed blank flanges or vapor 
tight threaded closures. 

(4) “H” codes. These provisions apply 

only to transportation by highway. 

(Reserved) 

(5) "TV" codes. These provisions apply 

only to non-bulk packagings: 

Code/Special Provisions 

N3 Class inner packagings are 
permitted in combination or 
composite packagings only if the 
hazardous material is free from 
hydrofluoric acid. 

N4 For combination or composite 
packagings, glass inner packagings. 
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other than ampoules, are not 
permitted. 

N5 Glass materials of construction are 
not authorized for any part of a 
packaging which is normally in 
contact with the hazardous 
material. 

N6 Battery fluid packaged with electric 
storage batteries, wet or dry, must 
conform to the packaging provisions 
of § 173.159 (g) or (h) of this 
subchapter. 

N7 The hazard class or division 
number of the material must be 
marked on the package in 
accordance with § 172.302 of this 
subchapter. However, the hazard 
label corresponding to the hazard 
class or division may be substituted 
for the marking. 

N8 Nitroglycerin solution in alcohol 
may be transported under this entry 
only when the solution is packed in 
metal cans of not more than 1 L 
capacity each, overpacked in a 
wooden box containing not more 
than 5 L Metal cans must be 
completely surrounded with 
absorbent cushioning material. 
Wooden boxes must be completely 
lined with a suitable material 
impervious to water and 
nitroglycerin. 

N12 Plastic packagings are not 
authorized. 

N25 Steel single packagings are not 
authorized. 

N32 Aluminum materials of 

construction are not authorized for 
single packagings. 

N33 Aluminum drums are not 
authorized. 

N34 Aluminum construction materials 
are not authorized for any part of a 
packaging which is normally in 
contact with the hazardous 
material. 

N36 Aluminum or aluminum alloy 

construction materials are permitted 
only for haiogenated hydrocarbons 
that will not react with aluminum. 

N37 This material may be shipped in a 
integrally-lined fiber drum (1G) 
which meets the general packaging 
requirements of subpart B of part 
173 of this subchapter, the 
requirements of part 178 of this 
subchapter at the packing group 
assigned for the material and to any 
other special provisions of column 7 
of the 5 172.101 table. 

N40 This material is not authorized in 
the following packagings: 

a. A combination packaging 
consisting of a 4G fiberboard box 
with inner receptacles of glass or 
earthenware; 

b. A single packaging of a 4C2 sift- 
proof, natural wood box; or 


c. A composite packaging 6PG2 
(glass, porcelain or stoneware 
receptacles within a fiberboard 
box). 

N41 Metal construction materials are 
not authorized for any part of a 
packaging which is normally in 
contact with the hazardous 
material. 

N43 Metal drums are permitted as 
single packagings only if 
constructed of nickel or monel. 

N45 For combination packagings, only 
copper cartridges are permitted as 
inner packagings when the 
hazardous material is not in 
dispersion. 

N65 Outage must be sufficient to 
prevent cylinders or spheres from 
becoming liquid full at 55 °C (130 
°F). The vacant space (outage) may 
be charged with a nonflammable 
nonliquefied compressed gas if the 
pressure in the cylinder or sphere at 
55 °C (130 °F) does not exceed 125 
percent of the marked service 
pressure. 

N71 Combination packagings 

consisting of inner glass packagings 
of not over 1.0 L (0.3 gallon) 
capacity each or inner metal 
packagings of not over 5.0 L (1 
gallon) capacity each, placed in 
strong outer packagings, are 
authorized. Packagings are not 
subject to the requirements of part 
178 of this subchapter. 

N72 Packagings must be examined by 
the Bureau of Explosives and 
approved by the Associate 
Administrator for Hazardous 
Materials Safety. 

N73 Packagings consisting of outer 
wooden or fiberboard boxes with 
inner glass, metal or other strong 
containers; metal or fiber drums; 
kegs or barrels; or strong metal cans 
are authorized and need not 
conform to the requirements of part 
178 of this subchapter. 

N74 Packages consisting of tightly 
closed inner containers of glass, 
earthenware, metal or polyethylene, 
capacity not over 0.5 kg (1.1 pounds) 
securely cushioned and packed in 
outer wooden barrels or wooden or 
fiberboard boxes, not over 15 kg (33 
pounds) net weight, are authorized 
and need not conform to the 
requirements of part 178 of this 
subchapter. 

N75 Packages consisting of tightly 
closed inner packagings of glass, 
earthenware or metal, securely 
cushioned and packed in outer 
wooden barrels or wooden or 
fiberboard boxes, capacity not over 
2.5 kg (5.5 pounds) net weight, are 
authorized and need not conform to 


the requirements of part 178 of this 
subchapter. 

N76 For materials of not more than 25 
percent active ingredient by weight, 
packages consisting of inner metal 
packagings not greater than 250 ml 
(8 ounces) capacity each, packed in 
strong outer packagings together 
with sufficient absorbent material 
to completely absorb the liquid 
contents are authorized and need 
not conform to the requirements of 
part 178 of this subchapter. 

N77 For materials of not more than 
two percent active ingredients by 
weight, packagings need not 
conform to the requirements of part 
178 of this subchapter, if liquid 
contents are absorbed in an inert 
material. 

N78 Packages consisting of inner glass, 
earthenware, or polyethylene or 
other nonfragile plastic bottles or 
jars not over 0.5 kg (1.1 pounds) 
capacity each, or metal cans not 
over five pounds capacity each, 
packed in outer wooden boxes, 
barrels or kegs, or fiberboard boxes 
are authorized and need not 
conform to the requirements of part 
178 of this subchapter. Net weight of 
contents in fiberboard boxes may 
not exceed 29 kg (64 pounds). Net 
weight of contents in wooden 
boxes, barrels or kegs may not 
exceed 45 kg (99 pounds). 

N79 Packages consisting of tightly 
closed metal inner packagings not 
over 0.5 kg (1.1 pounds) capacity 
each, packed in outer wooden or 
fiberboard boxes, or wooden 
barrels, are authorized and need not 
conform to the requirements of part 
178 of this subchapter. Net weight of 
contents may not exceed 15 kg (33 
pounds). 

N80 Packages consisting of one inner 
metal can, not over 2.5 kg (5.5 
pounds) capacity, packed in an 
outer wooden or fiberboard box, or 
a wooden barrel, are authorized and 
need not conform to the 
requirements of part 178 of this 
subchapter. 

(6) "R" codes. These provisions apply 
only to transportation by rail. 

[Reserved] 

(7) 'T” codes. These provisions apply 
only to transportation in IM portable 
tanks. They are divided into two 
groupings, one of which appears as the 
IM Tank Table in paragraph (c)(7)(i) of 
this section, and the second of which 
imposes specific requirements and 
appears in paragraph (c)(7)(H) of this 
section. 

(i) IM Tank Configurations. Column 1 
lists the code for the special provisions 
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as specified in column 7 of the § 172.101 
table. Column 2 specifies the IM tank 
type, either IM 101 (§ § 178.270 and 
178^71 of this subchapter] or IM 102 
(55 178^70 and 178.272 of this 
subchapter). Column 3 specifies the 


minimum test pressure, in bars (1 bar = 
14.5 psig), at which the periodic 
hydrostatic testing required by 5 173.32b 
of this subchapter must be conducted. 
Column 4 specifies either the section 
referenced for requirements for bottom 

IM Tank Configurations 


openings or “Prohibited", which means 
bottom openings are prohibited. Column 
5 specifies the section reference for 
requirements applicable to pressure 
relief devices. 


Code 

CD 

IM tank 
type 

( 2 ) 

Minimum 

lest 

Pressure 

(bars) 

<3> 

Bottom outlets 

<4> 

Pressure reflet devices 

(5) 

T 1 ____.. 

102 

1.5 

5173 32cfaW11 

£ 1 70 97ft 11 / a i/<\ t*s\ 

T2. . 

102 

1.5 

5173 32cia)t2) 

5 i/a.z/o-i 

K 170 T7ft_11/a\f14 io> 

T7. . _ „ 

101 

2.65 

S 173 3dcfatf1l 

> 1 70 97n 1 « /aW«\ f M 

T 8 ........._. 

101 

265 

3 ' • »f...J 

4 173 32c(gH2) 

9 1 7B.27U-11(a)(1).\2) 

s f TO OTO-i t*>\ 

T9..... 

101 

265 

Prohibited ~ 

9 i ro.<:/u -j ua)ti).(Z) 

£ 1 7fl 97ft_1 1 /oW t \ /9k 

Til. __ 

101 

2.65 

5 173 39r/nW91 

§ 178.270-1 1 (a)(3) 

T12.. . 

101 

2.65 

9 .»»»«•..... 

Prohibit ed 

T13- - .... 

101 

4 

r i VI llVUUvi -iin n j. r i. it ___...... t 

4 173 32cfa)M1 

i i /IL270 -j i (a)(3) 

§178 270-11(a«1).(2) 

K i TO 97 ft « 1 /-V /1 \ 

T14... 

101 

4 

s 1 ' ootv '\yn ’/...-.. 

5 173.3?rfn>m 

T15....... 

101 

4 

Prohibited 

£ 1 70 97ft < a i.t/i > /nt 

TIB - 

101 

4 


| 1 78.270-11{aM <m2) 

e 1 TO 97 n « a 

T17.- _ 

101 

4 

i »».-. 

5 173 3 

9 1/8.270-11(a)(3) 

£ 170 97ft_i • /.A/Ok 

Tie... . .... ... .... .. .. .... 

101 

4 

Prohibited 

9 «/o-Z/o-i i(aj(j) 

K 1 70 97ft_1 1 l«\<9k 

T20 

101 

6 

5 173 

9 i/o.zru-i 

K 4 70 97 ft 4 4 a M wa\ /m 

T21....~_zr ~ 

101 

6 

Prohibited , , 

9 i 782 70-11 (a)(1).(Z) 

£ 1 7fl n7ft 4 aa.i/ai /91 

T23. .. 

101 

6 

& 1 7.3 39rrfnt/91 

9 1 78.2 TO -1 l(a)(1).(2) 

* 1 70 97 ft_ 1 4 1 .W 91 

T24... ........ _ .. .... 

101 

6 

Prohibited 

9 1 78.2/0-1 l(aMo) 

c 4 70 97ft_ 1 i/«k/9k 

T28. .. ....... . 

101 

10 


9 1/0-270-1 l(a)(J) 

T39.-. .. 

101 

10 

Prohibited 

9 1 7 O.Z 70-11 (3/(1 ),(2) 

K i Ttk 97ft_i 1 < a \/9t 

T43.-..... 

101 

9 

Prohibited 

9 1 78.270-1 1(B)(J) 

§178.270-11(a)(3) 






(ii) IM Tank special provisions. These 

provisions apply only to transportation 

in IM portable tanks: 

Code/Special Provisions 

T25 This hazardous material is not 
permitted for transport in IM 
portable tanks. 

T28 Each t jak must have a minimum 
shell thickness of 6.35 mm (0.250 
inch) aild steel. 

T27 Each tank must have a minimum 
shell thickness of 8.0 mm (0.315 
inch) mild steel. 

T29 The lading must be completely 
covered with nitrogen or an inert 
gas. 

T30 IM 102 portable tanks without 
bottom openings authorized for a 
hazardous material with a flash 
point of 0 °C (32 °F) or greater and a 
vapor pressure not greater than 65 
kPa (9.4 psia) at 65 °C (150 *F). 

T31 IM 102 portable tanks without 
bottom openings or with bottom 
openings conforming to 
5 173.32c(g)(2) of this subchapter 
are authorized for a hazardous 
material with a flash point of 0 *C 
(32 *F) or greater and a vapor 
pressure not greater than 65 kpa (9.4 
psia) at 65 *C (150 *F). 

T32 Each tank must have a minimum 
shell thickness of 10.0 mm (0.394 


inch) mild steel with at least 5.0 mm 
(0.197 inch) lead lining. 

T33 Dry phosphorus is not permitted. 
For transport in a molten state, the 
tank must be insulated in 
accordance with Note T38. Air must 
be eliminated from the interior of 
the tank. The tank may be heated, 
however, interior heating coils are 
prohibited. 

T35 Each tank must be equipped with 
reclosing (spring loaded) pressure 
relief valves set to discharge at 
pressures determined according to 
the pressure characteristics of the 
organic peroxide lading. 

T36 Each tank must be equipped with 
pressure relief devices with 
sufficient venting capacity to 
prevent the tank from bursting. 

T38 Each tank must be thermally 

insulated by completely covering it 
with at least 100 mm (3.94 inches) of 
cork or other suitable insulation 
material of sufficient thickness that 
the overall thermal conductance is 
not more than 0.080 Btu per hour per 
square foot per degree Fahrenheit 
differential 

T40 Each tank must have a minimum 
shell thickness of 10.0 mm (0.39 
inch) mild steel. 

T41 Each tank must have a minimum 
shell thickness of 12.0 mm (0.47 
inch) mild steeL 


T42 Transport in IM portable tames 
permitted only under conditions 
approved by the Associate 
Administrator for Hazardous 
Materials Safety. 

T44 DOT Specification IM 101 portable 
tanks shall be made of stainless 
steel except that steel other than 
stainless steel may be used in 
accordance with the provisions of 
5 173.24b(b) of this subchapter. 
Thickness of stainless steel for tank 
shell and heads must be the greater 
of 7.62 mm (0.300 inch) or the 
thickness required for a tank with a 
design pressure at least equal to 1.5 
times the vapor pressure of the 
lading at 46 *C (115 T). 

T45 DOT Specification IM 101 portable 
tanks shall be made of stainless 
steel except that steel other than 
stainless steel may be used in 
accordance with the provisions of 
§ 173-24b(b) of this subchapter. 
Thickness of stainless steel for tank 
shell and heads must be the greater 
of 6-35 mm (0.250 inch) or the 
thickness required for a tank with a 
design pressure at least equal to 1.3 
times the vapor pressure of the 
lading at 46 *C (115 T). 

(8) "W"codes. These provisions apply 

only to transportation by water 
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Code/Special Provisions 

W41 When offered for transportation 
by water, this material must be 
packaged in bales and be securely 
and tightly bound with rope, wire or 
similar means. 

§ 172.201 [Amended] 

18. In § 172.201, in paragraph (a)(3) the 
word “subpart" is changed to 
“subchapter", and paragraphs (a)(4)(i) 
and (a)(4)(ii) are removed. 

19. Section 172.202 is amended by 
revising paragraphs (a) through (d) to 
read as follows: 

§ 172.202 Description of hazardous 
material on shipping papers. 

(a) The shipping description of a 
hazardous material on the shipping 
paper must include: 

(1) The proper shipping name 
prescribed for the material in Column 2 
of the § 172.101 Table; 

(2) The hazard class or division 
prescribed for the material as shown in 
Column 3 of the § 172.101 Table (class 
names, IMO class and division numbers 
or subsidiary hazard classes may be 
entered in parentheses following the 
numerical hazard class); 

(3) The identification number 
prescribed for the material as shown in 
Column 4 of the 5 172.101 Table; 

(4) The packing group, if any, 
prescribed for the material in Column 5 
of the S 172.101 Table preceded by the 
letters “PG"; and 

(5) Except for empty packagings, the 
total quantity (by weight, volume or as 
otherwise appropriate) of the hazardous 
material covered by the description. 

(b) Except as provided in this subpart, 
the basic description specified in 
paragraphs (a) (1), (2), (3) and (4) of this 
section must be shown in sequence with 
no additional information interspersed. 
For example: “Gasoline, 3, UN 1203, PG 
II". 

(c) The total quantity of the material 
covered by one description must appear 
before or after, or both before and after, 
the description required and authorized 
by this subpart. The type of packaging 
and destination marks may be entered 
in any appropriate manner before or 
after the basic description. 

Abbreviations may be used to express 
units of measurement and types of 
packagings. 

(d) Technical and chemical group 
names may be entered in parentheses 
between the proper shipping name and 
hazard class or following the basic 
description. An appropriate modifier, 
such as “contains" or "containing,” may 
be used. For example: “Flammable 


liquids, n.o.s. (contains Xylene and 
Benzene), 3. UN 1993, PG II". 
***** 

20. In § 172.203. paragraph (1) is 
removed and reserved, and paragraphs 
(c)(2). (i)(2), U). (k). and (m)(3) are 
revised to read as follows: 

§ 172.2G3 Additional description 
requirements. 

• * * * • 

(c) * • * 

(2) The letters “RQ" shall be entered 
on the shipping paper either before or 
after, the basic description required by 
§ 172.202 for each hazardous substance 
(see definition in 171.8 of this 
subchapter). For example: “RQ, Allyl 
alcohol, 3, UN 1098, PG I"; or 
“Environmentally hazardous substance, 
solid, n.o.s., 9. UN 3077, PG HI, RQ 
(Adipic acid)". 

***** 

or * * 

(2) The entry “skin corrosive only" 
must be included in association with the 
basic description to authorize "under 
deck" stowage for Corrosive liquids, 
n.o.s. and Corrosive solids, n.o.s. that 
meet only the corrosion to skin criteria 
of § 173.136(a) of this subchapter. 

(j) Dangerous when wet material. The 
words “Dangerous when wet" shall be 
entered on the shipping paper in 
association with the basic description 
for a material which meets the definition 
of a dangerous when wet material in 

§ 173.124(c) of this subchapter. 

(k) Technical names for “n.o.s. "and 
other generic descriptions. Unless 
otherwise excepted, if a material is 
described on a shipping paper by one of 
the proper shipping names listed in 
paragraph (k)(3) of this section, the 
technical name of the hazardous 
material must be entered in parentheses 
in association with the basic 
description. For example “Corrosive 
liquid, n.o.s., (Caprylyl chloride), 8, UN 
1760, PG II", or “Corrosive liquid, n.o.s., 
8, UN 1760, PG II (contains caprylyl 
chloride)". The word contains may be 
used in association with the technical 
name, if appropriate. For organic 
peroxides which may qualify for more 
than one generic listing depending on 
concentration, the technical name must 
include the actual concentration being 
shipped or the concentration range for 
the appropriate generic listing. For 
example. (1) Organic peroxide type B, 
solid, UN 3102 (dibenzoyl peroxide, 52- 
100%), (2) Organic peroxide type E, 
solid. UN 3108, (dibenzoyl peroxide, 
paste, <52%). 

(l) In addition to the n.o.s. 
descriptions listed herein, the 
requirements of this section apply to all 
shipping descriptions for poisonous 


materials which are subject to the 
requirements of paragraph (m) of this 
section, and for which the proper 
shipping name does not specifically 
identify the poisonous constituent by 
technical name. For example, “Motor 
fuel antiknock compound (Tetraethyl 
lead), 6.1, UN 1849, PG I", or “Motor 
fuel antiknock compound, 8.1. UN 1649, 
PG I (Tetraethyl lead)". 

(2) If a hazardous material is a 
mixture or solution of two or more 
hazardous materials, the technical 
names of at least two components most 
predominately contributing to the 
hazards of the mixture or solution must 
be entered on the shipping paper as 
required by paragraph (k) of this section. 
For example, “Flammable liquid, 
corrosive, n.o.s., 3, UN 2924, PG II 
(contains Methanol, Potassium 
hydroxide)". 

(3) Proper shipping names for which 
the provisions of paragraph (k) apply 
are as follows: 

Aerosols, corrosive, n.o.s. 

Aerosols, flammable, n.o.s. 

Aerosols, nonflammable, n.o.s. 

Aerosols, poison, n.o.s. 

Alcohols, n.o.s. 

Alcohols, toxic, n.o.s. 

Aldehydes, n.o.s. 

Aldehydes, toxic, n.o.s. 

Alkaloids, liquid, poisonous, n.o.s. (or) 
Alkaloid salts, liquid, poisonous. n.o.s. 
Alkaloids, solid, n.o.s. [or] Alkaloid salts, 
solid, n.o.s. 

Alkylamines, n.o.s. |or] Polyalkyamines, n.o.s. 
Ammunition, toxic (with burster expelling 
charge or propelling charge) 

Articles, explosive, n.o.s. 

Bisulfites, inorganic, aqueous solution, n.o.s. 
Caustic alkali liquids, n.o.s. 

Cement, adhesive, n.o.s. 

Combustible liquid, n.o.s. 

Compounds, cleaning liquid, corrosive 
Components, explosive train, n.o.s. 
Compressed or Liquefied gases, n.o.s. 
Compressed or Liquefied gases, flammable, 
n.o.s. 

Compressed or Liquefied gases, flammable, 
toxic, n.o.s. 

Compressed or Liquefied gases, toxic, n.o.s. 
Contrivances, water-activated 
Corrosive liquids, flammable, n.o.s. 

Corrosive liquids, n.o.s. 

Corrosive liquids, oxidizing, n.o.s. 

Corrosive liquids, poisonous, n.o.s. 

Corrosive liquids, which in contact with 
water emit flammable gases, n.o.s. 
Corrosive solids, flammable, n.o.s. 

Corrosive solids. n.o.s. 

Corrosive solids, oxidizing, n.o.s. 

Corrosive solids, poisonous, n.o.s. 

Corrosive solids, self heating, n.o.s. 

Corrosive solids, which in contact with water 
emit flammable gases, n.o.s. 

Disinfectants, corrosive, liquid, n.o.8. 
Disinfectants, liquid, n.o.s. 

Disinfectants, solids, n.o.s. 

Dispersant gas, n.o.8. 
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Dyes, liquid, n.o.s. or Dye intermediates, 
liquid, n.o.s. 

Dyes, solid, n.o.s. or Dye intermediates, solid, 
n.o.s. 

Environmentally hazardous substances, 
liquid, n.o.s. 

Environmentally hazardous substances, solid, 
n.o.s. 

Etiologic agent, n.o.s. 

Flammable liquids, corrosive, n.o.s. 
Flammable liquids, n.o.s. 

Flammable liquids, poisonous, n.o.s. 
Flammable solids, corrosive, n.o.s. 

Flammable solids, n.o.s. 

Flammable solids, poisonous, n.o.s. 
Halogenated irritating liquids, n.o.s. 
Hazardous waste, liquid, n.o.s. 

Hazardous waste, solid, n.o.s. 

Hydrides, metal, n.o.s. 

Hydrocarbon gases, compressed, n.o.s. [or] 
Hydrocarbon gas, mixtures, compressed, 
n.o.s. 

Hydrocarbon gases, liquefied, n.o.s. [or] 
Hydrocarbon gas mixtures, liquefied, n.o.s. 
Infectious substances, affecting animals 
Infectious substances, affecting humans 
Insecticide gases, flammable, n.o.s. 

Insecticide gases, n.o.s. 

Insecticide gases, toxic, n.o.s. 

Isocyanates, liquid [or] solid, n.o.s. [or] 
Isocyanate solutions, n.o.s. 

Isocyanates, n.o.s. [or] Isocyanate solutions, 
n.o.s. 

Ketones, liquid, n.o.s. 

Medicines, n.o.s. 

Mercaptans, liquid, n.o.s. [or] Mercaptan 
mixtures, liquid, n.o.s. 

Metal alkyl halides, n.o.s. 

Metal alkyl hydrides, n.o.s. 

Metal alkyls, n.o.s. 

Metal alkyl, solution, n.o.s. 

Metal powders, flammable, n.o.s. 

Organic peroxide type B, liquid 
Organic peroxide type B. liquid, temperature 
controlled 

Organic peroxide type B. solid 
Organic peroxide type B, solid, temperature 
controlled 

Organic peroxide type C, liquid 
Organic peroxide type C, liquid, temperature 
controlled 

Organic peroxide type C, solid 
Organic peroxide type C. solid, temperature 
controlled 

Organic peroxide type D. liquid 
Organic peroxide type D. liquid, temperature 
controlled 

Organic peroxide type D. solid 
Organic peroxide type D. solid, temperature 
controlled 

Organic peroxide type E, liquid 
Organic peroxide type E, liquid, temperature 
controlled 

Organic peroxide type E, solid 
Organic peroxide type E. solid, temperature 
controlled 

Organic peroxide type F, liquid 
Organic peroxide type F, liquid, temperature 
controlled 

Organic peroxide type F. solid 
Organic peroxide type F. solid, temperature 
controlled 

Organotin compounds, liquid, n.o.s. 

Organotin compounds, solid, n.o.s. 

Organotin pesticides, liquid, toxic, n.o.s. 
Organotin pesticides, solid, toxic, n.o.s. 


Other regulated substances, liquid, n.o.s. 

Other regulated substances, solid, n.o.s. 

Oxidizing substances, liquid, corrosive, n.o.s. 

Oxidizing substances, liquid, n.o.s. 

Oxidizing substances, liquid, poisonous, n.o.s. 

Oxidizing substances, solid, corrosive, n.o.s. 

Oxidizing substances, solid, flammable, n.o.s. 

Oxidizing substances, solid, n.o.s. 

Oxidizing substances, solid, poisonous, n.o.s. 

Oxidizing substances, solid, self-heating, 
n.o.s. 

Pesticides, liquid, flammable, toxic, n.o.s. 

Pesticides, liquid, toxic, flammable, n.o.s. 

Pesticides, liquid, toxic, n.o.s. 

Pesticides, solid, toxic, n.o.s. 

Petroleum distillates, n.o.s. 

Plastics, nitrocellulose-based, spontaneously 
combustible, n.o.s. 

Poisonous liquids, corrosive, n.o.s. 

Poisonous liquids, flammable, n.o.s. 

Poisonous liquids, n.o.s. 

Poisonous liquids, oxidizing, n.o.s. 

Poisonous liquids, which in contact with 
water emit flammable gases, n.o.s. 

Poisonous solids, corrosive, n.o.s. 

Poisonous solids, flammable, n.o.s. 

Poisonous solids, n.o.s. 

Poisonous solids, oxidizing, n.o.s. 

Poisonous solids, self-heating, n.o.s. 

Poisonous solids, which in contact with water 
emit flammable gases, n.o.s. 

Pyrophoric liquids.n.o.s. 

Pyrophoric solids, n.o.s. 

Pyrophoric metals, n.o.s. [or] Pyrophoric 
alloys, n.o.s. 

Refrigerant gas, n.o.s. 

Refrigerant gases, n.o.s. 

Rodenticides, n.o.s. 

Samples, explosive (other than initiating 
explosives) 

Self-healing substances, solid, corrosive, 
n.o.s. 

Self-heating substances, solid, n.o.s. 

Self-heating substances, solid, oxidizing, 
n.o.s. 

Self-healing substances, solid, poisonous, 
n.o.s. 

Self-reactive substances, Sample, n.o.s. 

Self-reactive substances, Trial quantities, 
n.o.s. 

Substances, explosive, n.o.s. 

Substances, explosive, very insensitive, n.o.s. 

Substances, which in contact with water emit 
flammable gases, liquid, corrosive, n.o.s. 

Substances, which in contact with water emit 
flammable gases, liquid, n.o.s. 

Substances, which in contact with water emit 
flammable gases, liquid, poisonous, n.o.s. 

Substances, which in contact with water emit 
flammable gases, solid, corrosive, n.o.s. 

Substances, which in contact with water emit 
flammable gases, solid, n.o.s. 

Substances, which in contact with water emit 
flammable gases, solid, oxidizing, n.o.s. 

Substances, which in contact with water emit 
flammable gases, solid, poisonous, n.o.s. 

Substances, which in contact with water emit 
flammable gases, solid, self-heating, n.o.s. 

Substances, which in contact with water emit 
flammable gases, solid, flammable, n.o.s. 

Tear gas substances, n.o.s. liquid or solid 

(4) The provisions of this paragraph 

do not apply— 

(i) To a material that is a hazardous 

waste and described using the proper 


shipping name “Hazardous waste, liquid 
or solid. n.o.s.“, classed as a 
miscellaneous Class 9, provided the EPA 
hazardous waste number is included on 
the shipping paper in association with 
the basic description, or provided the 
material is described in accordance with 
the provisions of § 172.203(c) of this 
part. 

(ii) To a material for which the hazard 
class is to be determined by testing 
under the criteria in § 172.101 (c)(12). 

(iii) If the n.o.s. description for the 
material (other than a mixture of 
hazardous materials of different classes 
meeting the definitions of more than one 
hazard class) contains the name of the 
chemical element or group which is 
primarily responsible for the material 
being included in the hazard class 
indicated. For example “Mercury 
compounds, solid, n.o.s., 6.1, UN 2025, 

PG II”. 

(iv) If the n.o.s. description for the 
material (which is a mixture of 
hazardous materials of different classes 
meeting the definition of more than one 
hazard class) contains the name of the 
chemical element or group responsible 
for the material meeting the definition of 
one of these classes. In such cases, only 
the technical name of the component 
that is not appropriately identified in the 
n.o.s. description shall be entered in 
parentheses. For example: “Carbamate 
n.o.s., flash point less than 23 °C 
(contains Xylene) 3(6.1), UN 2758, PG 

i r. 

(l) [Reserved] 

(m) * * * 

(3) For Division 2.3 materials and 
Division 6.1 Packing Group I materials 
which are poisonous by inhalation 
under the criteria specified in 
§ 173.133(a)(2) of this subchapter, the 
words “Poison-Inhalation Hazard” and 
the words “Hazard Zone A”, “Hazard 
Zone B”, “Hazard Zone C”, or “Hazard 
Zone D”, as appropriate, shall be 
entered on the shipping paper in 
association with the shipping 
description. The word “Poison” need not 
be repeated if it otherwise appears in 
the shipping description. 

21. Section 172.301 is revised to read 
as follows: 

§ 172.301 General marking requirements 
for non-bulk packagings. 

(a) Proper shipping name and 
identification number. (1) Except as 
otherwise provided by this subchapter, 
each person who offers for 
transportation a hazardous material in a 
non-bulk packaging shall mark the 
package with the proper shipping name 
and identification number (preceded by 
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"UN" or "NA", as appropriate) for the 
material as shown in the § 172.101 table. 

(2) The proper shipping name for a 
hazardous waste (as defined in § 171.8 
of this subchapter) is not required to 
include the word "waste" if the package 
bears the EPA marking prescribed by 40 
CFR 202.32. 

(b) Technical names . In addition to 
the marking required by paragraph (a) of 
this section, each non-bulk packaging 
containing hazardous materials subject 
to the provisions of 5 172.203(k) of this 
part shall be marked with the technical 
name in parentheses in association with 
the proper shipping name in accordance 
with the requirements and exceptions 
specified for display of technical 
descriptions on shipping papers in 

§ 172.203(k) of this part. 

(c) Exemption packagings. The 
outside of each package authorized by 
an exemption shall be plainly and 
durably marked "DOT-E" followed by 
the exemption number assigned. 

(d) Consignee's or consignor's name 
and address. Each person who offers for 
transportation a hazardous material in a 
non-bulk package shall mark that 
package with the name and address of 
the consignor or consignee except when 
the package is— 

(1) Transported by highway only and 
will not be transferred from one motor 
carrier to another; or 

(2) Part of a carload lot, truckload lot 
or freight container load, and the entire 
contents of the rail car, truck or freight 
container are shipped from one 
consignor to one consignee. 

(e) Previously marked packagings. A 
package which has been previously 
marked as required for the material it 
contains and on which the marking 
remains legible, need not be remarked. 
(For empty packagings, see § 173.29 of 
this subchapter.) 

(f) Marking exceptions . (1) 

Identification numbers are not required 
on packages which contain only limited 
quantities, as defined in § 171.8 of this 
subchapter, or ORM-D materials. 

(2) The marking of technical names on 
non-bulk packagings filled for shipment 
prior to December 31,1990 is not 
required until December 31,1991. 

22. Current § 172.302 was removed 
effective 12-31-90 at 54 FR 27145, and 55 
FR 33711 and 33712; a new § 172.302 is 
added in its place to read as follows: 

§ 172.302 General marking requirements 
for bulk packagings. 

(a) Identification numbers. Except as 
otherwise provided in this subpart, no 
person may offer for transportation or 
transport a hazardous material in a bulk 
packaging unless the packaging is 
marked as required by § 172.332 with 


the identification number specified for 
the material in the $ 172.101 Table— 

(1) On each side and each end, if the 
packaging has a capacity of 3.785 L 
(1.000 gallons) or more; 

(2) On two opposing sides, if the 
packaging has a capacity of less than 
3,785 L (1,000 gallons); or 

(3) For cylinders permanently 
installed on a tube trailer motor vehicle, 
on each side and each end of the motor 
vehicle. 

(b) Size of markings. Except as 
otherwise provided, markings required 
by this subpart on bulk packagings must 
have a width of at least 6.0 mm (0.24 
inch) and a height of at least— 

(1) 100 nun (3.9 inches) for rail cars; 

(2) 75 mm (3.0 inches) for cargo tanks; 
and 

(3) 50 mm (2.0 inches) for other bulk 
packages. 

(c) Exemption packagings. The outside 
of each bulk package used under the 
terms of an exemption shall be plainly 
and durably marked "DOT-E" followed 
by the exemption number assigned. 

(d) Each bulk packaging marked with 
a proper shipping name, common name 
or identification number as required by 
this subpart must remain marked when 
it is emptied unless it is— 

(1) Sufficiently cleaned of residue and 
purged of vapors to remove any 
potential hazard; or 

(2) Refilled, with a material requiring 
different markings or no markings, to 
such an extent that any residue 
remaining in the packaging is no longer 
hazardous. 

(e) Additional requirements for 
marking portable tanks, cargo tanks, 
tank cars, multi-unit tank car tanks, and 
other bulk packagings are prescribed in 
§§172.326,172.32a 172.330, and 172.331, 
respectively, of this subpart. 

23. Section 172.303 is added to read as 
follows: 

§ 172.303 Prohibited marking. 

(a) No person may offer for 
transportation or transport a package 
which is marked with the proper 
shipping name or identification number 
of a hazardous material unless the 
package contains the identified 
hazardous material or its residue. 

(b) This section does not apply to— 

(1) Transportation of a package in a 
transport vehicle or freight container if 
the package is not visible during 
transportation and is loaded by the 
shipper and unloaded by the shipper or 
consignee. 

(2) Markings on a package which are 
securely covered in transportation. 


§ 172.306 [ Removed and reserved I 

24. Section 172.309 is removed and 
reserved. 

25. Section 172.308 is revised to read 
as follows: 

§ 172.308 Authorized abbreviations. 

(a) Abbreviations may not be used in 
a proper shipping name marking except 
as authorized in this section. 

(b) For marking descriptions of 
ammunition, such as Ammunition for 
cannon without projectile, etc., the 
words "with" or "without" may be 
abbreviated as "W" or "W/O". For 
example: "Ammunition for cannon W/O 
projectile." 

(c) The abbreviation "ORM" may be 
used in place of the words "Other 
Regulated Material." 

(d) Abbreviations which appear as 
authorized descriptions in Column 2 of 
the § 172.101 Table (e g.. "TNT" and 
"2,4-D") are authorized. 

26. Section 172.312 is revised to read 
as follows: 

§ 172.312 Liquid hazardous material* In 
non-bulk packaging*. 

(a) Except as provided in this section, 
each non-bulk combination package 
having inner packagings containing 
liquid hazardous materials must be: 

(1) Packed with closures upward, and 

(2) Legibly marked with package 
orientation markings as specified in 

§ 171.7 of this subchapter ISO Standard 
R780-1968 on two opposite vertical sides 
of the package with the arrows pointing 
in the correct upright direction. 

(b) Arrows for purposes other than 
indicating proper package orientation 
may not be displayed on a package 
containing a liquid hazardous materiaL 

(c) The requirements of paragraph (a) 
of this section do not apply to— 

(1) A non-bulk package with inner 
packagings which are cylinders. 

(2) Except when offered or intended 
for transportation by aircraft, packages 
containing flammable liquids in inner 
packagings of one liter or less prepared 
in accordance with § 173.150 (b) or (c) of 
this subchapter. 

(3) When offered or intended for 
transportation by aircraft, packages 
containing flammable liquids in inner 
packagings of 120 ml (4 fluid oz.) or less 
prepared in accordance with § 173.150 
(b) or (c) of this subchapter when 
packed with sufficient absorption 
material between the inner and outer 
packagings to completely absorb the 
liquid contents. 

26a. Section 172.313 is added to read 
as follows: 
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§ 172.313 Poisonous hazardous materials. 

(a) Each package containing a 
Division 2.3 materials or a poisonous 
liquid subject to the “Poison-Inhalation 
Hazard" shipping paper description of 
§ 172.203(m)(3) shall be marked 
“Inhalation Hazard" in association with 
the required labels or placards, as 
appropriate. (See § 172.302(b) for size of 
markings on bulk packages.) Bulk 
packagings must be marked on two 
opposing sides. 

(b) Each non-bulk plastic outer 
packaging used as a single or composite 
packaging for materials meeting the 
definition of Division 6.1 (in § 173.132 of 
this subchapter) shall be permanently 
marked, by embossment or other 
durable means, with the word 
“POISON" in letters at least 6.3 mm 
(0.25 inch) in height. Additional text or 
symbols related to hazard warning may 
be included in the marking. The marking 
shall be located within 150 mm (6 
inches) of the closure of the packaging. 

27. In § 172.316, paragraphs (a) and (c) 
are revised to read as follows: 

§ 172.316 Packagings containing material 
classed as ORM-D. 

(a) Each non-bulk packaging 
containing a material classed as ORM-D 
must be marked on at least one side or 
end with the ORM-D designation 
immediately following or below the 
proper shipping name of the material 
The ORM designation must be placed 
within a rectangle that is approximately 
6.3 mm (0.25 inches) larger on each side 
than the designation. The designation 
for ORM-D must be: 

(1) ORM-D-AIR for an ORM-D that is 
prepared for air shipment and packaged 
in accordance with the provisions of 

§ 173.27 of this subchapter. 

(2) ORM-D for an ORM-D other than 
as described in paragraph (a)(1) of this 
section. 

***** 

(c) The marking ORM-D is the 
certification by the person offering the 
packaging for transportation that the 
material is properly described, classed, 
packaged, marked and labeled (when 
appropriate) and in proper condition for 
transportation according to the 
applicable regulations of this 
subchapter. This form of certification 
does not preclude the requirement for a 
certificate on a shipping paper when 
required by subpart C of this part. 

28. Section 172.320 is added to read as 
follows: 

§ 172.320 Explosive hazardous materials. 

(a) Except as provided in paragraphs 

(b), (c) and (d) of this section, each 
package containing a Class 1 (explosive) 
material must be marked with the EX¬ 


number for each substance, article or 
device contained therein. 

(b) Except for fireworks approved in 
accordance with § 173.56(j) of this 
subchapter, a package of Class 1 
(explosive) materials may be marked 
with a national stock number or product 
code instead of the EX-number required 
by paragraph (a) of this section if that 
national stock number or product code 
is traceable to the specific EX-number 
assigned by the Associate Administrator 
for Hazardous Materials Safety. 

(c) When more than five different 
Class 1 (explosive) materials are packed 
in the same package, the package need 
not be marked with more than five of 
the EX-numbers, national stock number, 
or product code, use of the national 
stock number and product code must be 
in compliance with paragraph (b) of this 
section, or combination thereof. 

(d) The requirements of this section do 
not apply to Class 1 (explosive) 
materials that— 

(1) Are shipped to a testing agency in 
accordance with § 173.56(d) of this 
subchapter; 

(2) Are shipped in accordance with 
§ 173.56(e) of this subchapter, for the 
purposes of developmental testing; 

(3) Meet the requirements of 

§ 173.56(h) of this subchapter and, thus, 
are not subject to the approval process 
of § 173.56 of this subchapter; 

(4) Are shipped in accordance with 

§ 171.19 of this subchapter, until October 
1,1993; 

(5) Are transported in accordance 
with § 173.56(c)(2) of this subchapter 
and, thus, are covered by a national 
security classification currently in effect; 
or 

(6) Are shipped under an interim 
classification in accordance with the 
exemption “DOT E-9256", subject to the 
conditions, limitations, and terms of the 
exemption. 

29. In § 172.324, the title and the 
introductory text preceding paragraph 

(a) are revised to read as follows: 

§ 172.324 Hazardous substances in non¬ 
bulk packagings. 

For each non-bulk package that 
contains a hazardous substance— 

***** 

30. Section 172.326 is revised to read 
as follows: 

§ 172.326 Portable tanks. 

(a) Shipping name. No person may 
offer for transportation or transport a 
portable tank containing a hazardous 
material unless it is legibly marked on 
two opposing sides with the proper 
shipping name specified for the material 
in the § 172.101 Table. 


(b) Owner's name. The name of the 
owner or of the lessee, if applicable, 
must be displayed on a portable tank 
that contains a hazardous material. 

(c) Identification numbers. (1) If the 
identification number markings required 
by § 172.302(a) are not visible, a 
transport vehicle or freight container 
used to transport a portable tank must 
be marked on each side and each end as 
required by § 172.332 with the 
identification number specified for the 
material in the § 172.101 Table. 

(2) Each person who offers a portable 
tank to a motor carrier, for 
transportation in a transport vehicle or 
freight container, shall provide the 
motor carrier with the required 
identification numbers on placards, 
orange panels, or the white square-on- 
point configuration, as appropriate, for 
each side and each end of the transport 
vehicle or freight container from which 
identification numbers on the portable 
tank are not visible. 

31. Section 172.328 is revised to read 
as follows: 

§ 172.328 Cargo tanks. 

(a) Providing and affixing 
identification numbers. Unless a cargo 
tank is already marked with the 
identification numbers required by this 
subpart, the identification numbers must 
be provided or affixed as follows: 

(1) A person who offers a hazardous 
material to a motor carrier for 
transportation in a cargo tank shall 
provide the motor carrier the 
identification numbers on placards or 
shall affix orange panels containing the 
required identification numbers, prior to 
or at the time the material is offered for 
transportation. 

(2) A person who offers a cargo tank 
containing a hazardous material for 
transportation shall affix the required 
identification numbers on panels or 
placards prior to or at the time the cargo 
tank is offered for transportation. 

(b) Required markings: Gases. Except 
for certain nurse tanks which must be 
marked as specified in § 173.315(m) of 
this subchapter, each cargo tank 
transporting a Class 2 material subject 
to this subchapter must be marked, in 
lettering no less than 50 mm (2.0 inches), 
on each side and each end with— 

(1) The proper shipping name 
specified for the gas in the § 172.101 
Table; or 

(2) An appropriate common name for 
the material (e.g., “Refrigerant Gas"). 

(c) OT/NOT markings. Each MC 330 
and MC 331 cargo tank must be marked 
near the specification plate, in letters no 
less than 50 mm (2.0 inches) in height, 
with— 
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(1) “QT\ if the cargo tank is 
constructed of quenched and tempered 
steel; or 

(2) “NQT\ if the cargo tank is 
constructed of other than quenched and 
tempered steel. 

32. Section 173.330 is revised to read 
as follows: 

§ 172.330 Tank cars and multi-unit tank 
car tanks. 

(a) Shipping name. No person may 
offer for transportation or transport a 
hazardous material— 

(1) In a tank car unless the tank car is 
marked on each side, when required by 
a special provision to the § 172.101 
Table or part 173 of this subchapter, 
with the proper shipping name specified 
for the material in the 5 172.101 Table, 
or with a common name authorized for 
the material in this subchapter (e.g., 

‘ Refrigerant Gas"). 

(2) In a multi-unit tank car tank, 
unless the tank is marked on two 
opposing sides, in letters and numerals 
no less than 50 mm (2.0 inches) high, 
with the proper shipping name specified 
for the material in the § 172.101 Table or 
with a common name authorized for the 
material in this subchapter, (e.g., 
"Refrigerant Gas”). 

(b) A motor vehicle or rail car used to 
transport a multi-unit tank car tank 
containing a hazardous material must be 
marked on each side and each end. as 
required by 5 172.332, with the 
identification number specified for the 
material in the § 172.101 Table. 

33. Section 172.331 is revised to read 
as follows: 

§ 172.331 Bulk packagings other than 
portable tanks, cargo tanks, tank cars and 
multi-unit tank car tanks. 

(a) Each person who offers a 
hazardous material to a motor carrier 
for transportation in a bulk packaging 
shall provide the motor carrier with the 
required identification numbers on 
placards or plain white square-on-point 
display configurations, as authorized, or 
shall affix orange panels containing the 
required identification numbers to the 
packaging prior to or at the time the 
material is offered for transportation, 
unless the packaging is already marked 
with the identification number as 
required by this subchapter. 

(b) Each person who offers a bulk 
packaging containing a hazardous 
material for transportation shall affix to 
the packaging the required identification 
numbers on orange panels, square-on- 
point configurations or placards, as 
appropriate, prior to, or at the time the 
packaging is offered for transportation 
unless it is already marked with 


identification numbers as required by 
this subchapter. 

34. In § 172.332, paragraphs (b)(1), 
(b)(3), (c)(1), (c)(2), (c)(3) and (c)(5) are 
revised to read as follows: 

§ 172.332 Identification number markings. 
***** 

(b) * * # 

(1) The orange panel must be 160 mm 
(6.3 inches) high by 400 mm (15.7 inches) 
wide with a 15 mm (0.6 inches) black 
outer border. The identification number 
shall be displayed in 100 mm (3.9 inches) 
black Helvetica Medium numerals on 
the orange panel. Measurements may 
vary from those specified plus or minus 
5 mm (0.2 inches). 

( 2 ) • * * 

(3) The name and hazard class of a 
material may be shown in the upper left 
border of the orange panel in letters not 
more than 18 points high. 

(4) * * * 

(c) * * • 

(1) The identification number shall be 
displayed across the center area of the 
placard in 88 mm (3.5 inches) black 
Alpine Gothic or Alternate Gothic No. 3 
numerals on a white background 100 
mm (3.9 inches) high and approximately 
215 mm (8.5 inches) wide and may be 
outlined with a solid or dotted line 
border. 

(2) The top of the 100 mm (3.9 inches) 
high white background shall be 
approximately 40 mm (1.6 inches) above 
the placard horizontal center line. 

(3) An identification number may be 
displayed only on a placard 
corresponding to the primary hazard 
class of the hazardous materia). 

(4) * * * 

(5) The name of the hazardous 
material and the hazard class may be 
shown in letters not more than 18 points 
high immediately within the upper 
border of the space on the placard 
bearing the identification number of the 
material. 

***** 

35. In § 172.334, the phrase “or 

§ 172.102 (when authorized)’* is removed 
from paragraph (b)(1), the phrase "or 
§ 172.102" is removed from paragraph 
(b)(3), and paragraph (a) is revised to 
read as follows: 

§ 172.334 Identification numbers; 
prohibited display. 

(a) No person may display an 
identification number on a 
RADIOACTIVE, EXPLOSIVES 1.1,1.2, 
1.3,1.4,1.5 or 1.6, or DANGEROUS 
placard. 

***** 

36. In § 172.336, the phrase "(e.g., 
ORM-A, B, C, D, or E)" is removed in 
paragraph (b) introductory lext, and 


paragraphs (b)(1), (c) (2) and (3) are 
revised to read as follows: 

§ 172.336 Identification numbers: special 
provisions. 

***** 

(b) * * * 

(1) The 100 cm (3.9 inch) by 215 mm 
(8.5 inches) area containing the 
identification number shall be located as 
prescribed by § 172.332 (c)(1) and (c)(2) 
and may be outlined with a solid or 
dotted line border. 

(c) * * • 

(2) On a cargo tank containing only 
gasoline, if the cargo tank is marked 
"Gasoline" on each side and rear in 
letters no less than 144 points high, or is 
placarded in accordance with 

§ 172.542(c). 

(3) On a cargo tank containing only 
fuel oil, if the cargo tank is marked "Fuel 
Oil" on each side and rear in letters no 
less than 144 points high, or is placarded 
in accordance with § 172.544(c). 
***** 

37. Section 172.400 is revised to read 
as follows: 

§ 172.400 General labeling requirements. 

(a) Except as specified in § 172.400a, 
each person who offers for 
transportation or transports a hazardous 
material in any of the following 
packages or containment devices, shall 
label the package or containment device 
with labels specified for the material in 
the § 172.101 Table and in this subpart: 

(1) A non-bulk package; 

(2) A bulk packaging, other than a 
cargo tank, portable tank, or tank car, 
with a volumetric capacity of less than 
18 m 3 (640 cubic feet), unless placarded 
in accordance with subpart F of this 
part; 

(3) A portable tank of less than 3785 L 
(1000 gallons) capacity or unless 
placarded in accordance with subpart F 
of this part; 

(4) A DOT Specification 106 or 110 
multi-unit tank car tank, unless 
placarded in accordance with subpart F 
of this part; and 

(5) An overpack, freight container or 
unit load device, of less than 18 m 3 (640 
cubic feet), which contains a package 
for which labels are required, unless 
placarded or marked in accordance with 
§ 172.512 of this part. 

(b) Labeling is required for a 
hazardous material which meets one or 
more hazard class definitions, in 
accordance with Column 6 of the 

§ 172.101 Table and the following table: 
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Hazard class or 
division 

Label name 

Label 
design or 
section 
reference 
(§) 

1,1_ 

EXPLOSIVE 1.1 _ 

172.411 

1.2. 

EXPLOSIVE 12. ... 

172 411 

1.3. 

EXPLOSIVE 1.3. . 

172.411 

1.4. 

EXPLOSIVE 1.4. 

172411 

1.5.„. 

EXPLOSIVE 15. 

172.411 

1.6. .... 

EXPLOSIVE 1 6 _ 

172411 

172417 

2.1. -.^ 

FLAMMABLE 

GAS. 

2.2. 

NON- 

172415 


FLAMMABLE 

GAS. 

2.3. 

POISON GAS 

172416 

172419 

3 (flammable 

FLAMMABLE 

liquid). 

LIQUID. 


Combustible 

(none)- 


bquid. 



4.1- 

FLAMMABLE 

SOLID. 

172.420 

42. 

SPONTANEOUS- 

LY 

COMBUSTI¬ 

BLE. 

172422 

42- 

DANGEROUS 
WHEN WET. 

172423 

5.1___ 

OXIDIZER.. 

172.426 

172.427 

5.... 

ORGANIC 

PEROXIDE. 

6.1 (Packing 

POISON. 

172.430 

Groups 1 and 

10- 



6.1 (Packing 

KEEP AWAY 

172431 

Group III). 

FROM FOOD. 


o> 

Kj 

i 

INFECTIOUS 
SUBSTANCE ». 

172432 

7 (see §172403).. 

RADIOACTIVE 

WHITE-1. 

172436 

7 —- 

RADIOACTIVE 

YELLOW-11. 

172438 

7. .. 

RADIOACTIVE 

YELLOW-IIL 

172440 

7 (empty 

EMPTY .... 

172450 

packages, see 
§ 173.427). 



ft 

CORROSIVE. 

172442 

172.446 


CLASS 9_ 




1 The ETJOLOGfC AGENT label specified in regu¬ 
lations of the Department of Health and Human 
Services at 42 CFR 72.3 may apply to packages of 
infectious substances. 


38. Section 172.400a is added to read 
as follows: 

§ 172.400a Exceptions from labeling. 

(a) Notwithstanding the provisions of 
§ 172.400. a label is not required on— 

(1) A cylinder containing a Division 
2.1 or Division 2.2 gas that is 

(1) Not poisonous; 

(ii) Carried by a private or contract 
motor carrier; 

(iii) Not overpacked; and 

(iv) Durably and legibly marked in 
accordance with CGA Pamphlet C-7, 
appendix A. 

(2) A package or unit of military 
explosives (including ammunition) 
shipped by or on behalf of the DOD 
when in— 

(i) Freight containerload, carload or 
truckload shipments, if loaded and 
unloaded by the shipper or DOD; or 


(ii) Unitized or palletized break-bulk 
shipments by cargo vessel under charter 
to DOD if at least one required label is 
displayed on each unitized or palletized 
load. 

(3) A package containing a hazardous 
material other than ammunition that is— 

(i) Loaded and unloaded under the 
supervision of DOD personnel, and 

(ii) Escorted by DOD personnel in a 
separate vehicle. 

(4) A compressed gas cylinder 
permanently mounted in or on a 
transport vehicle. 

(5) A freight container, aircraft unit 
load device or portable tank, which— 

(i) Is placarded in accordance with 
Subpart F of this part, or 

(ii) Conforms to paragraph (a)(3) or 

(b)(3) of § 172.512. 

(6) An overpack or unit load device in 
or on which labels representative of 
each hazardous material in the overpack 
or unit load device is visible. 

(7) A package of low specific activity 
radioactive material, when transported 
under ( 173.425(b) of this subchapter. 

(b) Certain exceptions to labeling 
requirements are provided for small 
quantities and limited quantities in 
applicable sections in part 173 of this 
subchapter. 

§ 172.401 {Amended] 

39. In § 172.401. in paragraph (a) 
introductory text the phrase 
“paragraphs (c) and (d)“ is changed to 
read “paragraph (c)“ and paragraph (d) 
is removed. 

40. Section 172.402 is revised to read 
as follows: 

§ 172.402 Additional labeling 
requirements. 

(a) Subsidiary hazard labels . 
Notwithstanding the subsidiary labels 
specified in Column 6 of the § 172.101 
Table, each package containing a 
material, other than a Class 2 material, 
meeting the definition of more than one 
hazard class shall be labeled with 
subsidiary hazard labels in accordance 
with the following table: 


Subsidiary Hazard Labels 


Subsidiary 
hazard level 
(packing 
group) 

Subsidiary Hazard (Class or Division) 

3 

4.1 

4.2 

4.3 

5.1 

6.1 

8 

1 . 

X 

... 

• •• 

X 

X 

X 

X 

II_ 

X 

X 

X 

X 

X 

X 

X 

III.... . 

• 

N 

X 

X 

N 

N 

• • 


X—Required for all modes. 

•—Required for transport by vessel only. 
••—Required for transport by aircraft and vessel 
only. 

•**—Impossible as subsidiary hazard 
N—None required. 


(b) Cargo Aircraft Only label. Each 
person who offers for transportation or 
transports by aircraft a package 
containing a hazardous material which 
is authorized on cargo aircraft only shall 
label the package with a CARGO 
AIRCRAFT ONLY label specified in 

§ 172.448 of this subpart. 

(c) Radioactive Materials. Each 
package containing a radioactive 
material that also meets the definition of 
one or more additional hazards must be 
labeled as a radioactive material as 
required by § 172.403 of this subpart and 
for each additional hazard. 

§ 172.403 (Amended! 

41. In § 172.403, paragraph (e) is 
removed and reserved. 

42. Section 172.405 is revised to read 
as follows: 

§ 172.405 Authorized label modifications. 

(a) For Classes 1. 2. 3, 4, 5. 6. and 8. 
text indicating a hazard (for example 
FLAMMABLE LIQUID) is not required 
on a label when— 

(1) The label otherwise conforms to 
the provisions of this subpart, and 

(2) The hazard class or. for Division 
5.1 or 5.2 the division number, is 
displayed in the lower comer of the 
label, if the label corresponds to the 
primary hazard class of the hazardous 
material. 

(b) The appropriate hazard class or. 
for Division 5.1 or 5.2 the division 
number, must be displayed in the lower 
comer of a primary hazard label and 
may not be displayed on a subsidiary 
label. 

(c) For a package containing Oxygen, 
compressed, or Oxygen, refrigerated 
liquid, the OXIDIZER label specified in 
§ 172.426 of this subpart, modified to 
display the word “OXYGEN” instead of 
“OXIDIZER” and the Class number “2“ 
instead of “5.1“, may be used in place of 
the NON-FLAMMABLE GAS and 
OXIDIZER labels. 

43. Section 172.406 is revised to read 
as follows: 

§ 172.406 Placement of labels. 

(a) General. (1) Except as provided in 
paragraphs (b) and (e) of this section, 
each label required by this subpart 
must— 

(1) Be printed on or affixed to a 
surface (other than the bottom) of the 
package or containment device 
containing the hazardous material; and 

(ii) Be located on the same surface of 
the package as the proper shipping name 
marking, if the package dimensions are 
adequate. 

(2) Except as provided in paragraph 
(e) of this section, duplicate labeling is 
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not required on a package or 
containment device (such as to satisfy 
redundant labeling requirements). 

(b) Exceptions. A label may be printed 
on or placed on a securely affixed tag, or 
may be affixed by other suitable means 
to: 

(1) A package that contains no 
radioactive material and which has 
dimensions less than those of the 
required label; 

(2) A cylinder; and 

(3) A package which has such an 
irregular surface that a label cannot be 
satisfactorily affixed. 

(c) Placement of multiple labels. When 
primary and subsidiary hazard labels 
are required, they must be displayed 
next to each other. Placement conforms 
to this requirement if labels are within 
150 mm (6 inches) of one another. 

(d) Each label must be printed on or 
affixed to a background of contrasting 
color, or must have a dotted or solid line 
outer border. 

(e) Duplicate labeling. When labeling 
is required, duplicate labels must be 
displayed on at least two sides or two 
ends (other than the bottom) of— 

(1) Each non-bulk package or 
overpack having a volume of 1.8 m 3 (64 
cubic feet) or more; 

(2) Each non-bulk package containing 
a radioactive material; 

(3) Each DOT 106 or 110 multi-unit 
tank car tank. Labels must be displayed 
on each end; 

(4) Each portable tank of less than 
3,785 L (1000 gallons) capacity; and 

(5) Each freight container or aircraft 
unit load device having a volume of 1.8 
m 3 (64 cubic feet) or more, but less than 
18 m 3 (640 cubic feet). One of each 
required label must be displayed on or 
near the closure. 

(f) Obscured labels. A label must be 
clearly visible and may not be obscured 
by markings or attachments. 

44. Section 172.407 is revised to read 
as follows: 

§ 172.407 Label specifications. 

(a) Durability Each label, whether 
printed on or affixed to a package, must 
be durable and weather resistant. A 
label on a package must be able to 
withstand, without deterioration or a 
substantial change in color, a 30-day 
exposure to conditions incident to 
transportation that reasonably could be 
expected to be encountered by the 
labeled package. 

(b) Design. (1) Except for size and 
color, the printing, inner border, and 
symbol on each label must be as shown 
in §§ 172.411 through 172.448 of this 
subpart, as appropriate. 

(2) The dotted line border shown on 
each label is not part of the label 


specification, except when used as an 
alternative for the solid line outer border 
to meet the requirements of § 172.406(d) 
of this subpart. 

(c) Size. (1) Each diamond (square-on- 
point) label prescribed in this subpart 
must be at least 100 mm (3.9 inches) on 
each side with each side having a solid 
line inner border 5.0 to 6.3 mm (0.2 to 
0.25 inches) from the edge. 

(2) The CARGO AIRCRAFT ONLY 
label must be a rectangle measuring at 
least 110 mm (4.3 inches) in height by 
120 mm (4.7 inches) in width. The word 
“DANGER" must be shown in letters 
measuring at least 12.7 mm (0.5 inches) 
in height. 

(3) Except as otherwise provided in 
this subpart, the hazard class number, or 
division number, as appropriate, must 
be at least 6.3 mm (0.25 inches) and not 
greater than 12.7 mm (0.5 inches). 

(4) When text indicating a hazard is 
displayed on a label, the label name 
must be shown in letters measuring at 
least 7.6 mm (0.3 inches) in height except 
that— 

(1) For a SPONTANEOUSLY 
COMBUSTIBLE or DANGEROUS 
WHEN WET label, respectively, the 
words “Spontaneously” and “When 
Wet” must be shown in letters 
measuring at least 5.1 mm (0.2 inches) in 
height. 

(ii) For a KEEP AWAY FROM FOOD 
label, the word “HARMFUL” must be 
shown in letters measuring at least 7.6 
mm (0.3 inches) in height. 

(5) The symbol on each label must be 
proportionate in size to that shown in 
the appropriate section of this subpart. 

(d) Color. (1) The background color on 
each label must be as prescribed in 

§§ 172.411 through 172.448 of this 
subpart, as appropriate. 

(2) The symbol, text, numbers, and 
border must be shown in black on a 
label except that— 

(i) White may be used on a label with 
a one color background of green, red or 
blue; and 

(ii) White must be used for the text 
and class number for the CORROSIVE 
label. 

(3) Black and any color on a label 
must be able to withstand, without 
substantial change, a 72-hour 
fadeometer test (for a description of 
equipment designed for this purpose, see 
ASTM G 23-69 (1975) or ASTM G 26- 
70). 

(4) A color on a label, upon visual 
examination, must fall within the color 
tolerances displayed on the appropriate 
Hazardous Materials Label and Placard 
Color Tolerance Chart. 

(i) A set of six charts, dated January 
1973, for comparison with labels and 
placards surfaced with paint, lacquer. 


enamel, plastic or other opaque 
coatings, or ink, may be purchased from 
the Office of Hazardous Materials 
Initiatives and Training, U.S. 

Department of Transportation, 
Washington, DC 20590-0001, for $5.50. 

(ii) A set of six charts, dated January 
1974, for comparison with labels and 
placards surfaced with ink, may be 
similarly purchased for $12.50. 

(iii) Both sets of charts may be 
inspected in room 8426, Nassif Building, 
400 7th Street, SW Washington, DC 
20590-0001, or any of the offices of the 
Federal Highway Administration listed 
at 49 CFR 390.40. 

(iv) The technical specifications for 
each chart are set forth in appendix A to 
this part. 

(5) The specified label color must 
extend to the edge of the label in the 
area designated on each label except the 
CORROSIVE, RADIOACTIVE 
YELLOW-II AND RADIOACTIVE 
YELLOW-III labels on which the color 
must extend only to the inner border. 

(e) Form identification. A label may 
contain form identification information, 
including the name of its maker, 
provided that information is printed 
outside the solid line inner border in no 
larger than 10-point type. 

(f) Exceptions. A label conforming to 
specifications in the UN 
Recommendations may be used in place 
of a corresponding label which conforms 
to the requirements of this subpart. 

45. Section 172.411 is revised to read 
as follows: 

§ 172.411 EXPLOSIVE 1.1,1.2, 1.3, 1.4, 1.5 
and 1.6 labels, and EXPLOSIVE Subsidiary 
label. 

(a) Except for size and color, the 
EXPLOSIVE 1.1, EXPLOSIVE 1.2 and 
EXPLOSIVE 1.3 labels must be as 
follows: 
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(b) In addition to complying with 

§ 172.407 of this subpart, the background 
color on the EXPLOSIVE 1.1, 
EXPLOSIVE 1.2 and EXPLOSIVE 1.3 
labels must be orange. The 44 **" shall be 
replaced with the appropriate division 
number and compatibility group. The 
compatibility group letter must be the 
same size as the division number and 
must be shown as a capitalized Roman 
letter. 

(c) Except for size and color, the 
EXPLOSIVE 1.4, EXPLOSIVE 1.5, 
EXPLOSIVE 1.6 labels, and EXPLOSIVE 
Subsidiary labels must be as follows: 






(d) In addition to complying with 
5 172.407 of this subpart, the background 
color on the EXPLOSIVE 1.4, 
EXPLOSIVE 1.5, EXPLOSIVE 1.6, and 
EXPLOSIVE subsidiary label must be 
orange. Except for the EXPLOSIVE 
subsidiary label, the * 4 *" shall be 
replaced with the appropriate 
compatibility group. The compatibility 
group letter must be shown as a 
capitalized Roman letter measuring at 
least 12.7 mm (0.5 inches! in height. 
Except for the EXPLOSIVE subsidiary 
label division numerals must measure 
at least 30 mm (1.2 inches) in height and 
at least 5 mm (0.2 inches) in width. 

46. Section 172.415 is revised to read 
as follows: 

§ 172.415 NON-FLAMMABLE GAS label. 

(a) Except for size and color, the 
NON-FLAMMABLE GAS label must be 
as follows: 



(b) In addition to complying with 
§ 172.407 of this subpart, the background 
color on the NON-FLAMMABLE GAS 
label must be green. 

47. Section 172.416 is revised to read 
as follows: 

§172.416 POISON GAS label. 

(a) Except for size and color, the 
POISON GAS label must be as follows: 



(b) In addition to complying with 
§ 172.407 of this subpart, the background 
on the POISON GAS label must be 
white. 

48. Section 172.417 is revised to read 
as follows: 

§172.417 FLAMMABLE GAS label. 

(a) Except for size and color, the 
FLAMMABLE GAS label must be as 
follows: 
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(b) In addition to complying with 
§ 172.407 of this subpart, the background 
color on the FLAMMABLE GAS label 
must be red. 

49. Section 172.419 is revised to read 
as follows: 

§ 172.419 FLAMMABLE LIQUID label. 

(a) Except for size and color the 
FLAMMABLE LIQUID label must be as 
follows: 



(b) In addition to complying with 
§ 172.407 of this subpart, the background 
color on the FLAMMABLE LIQUID label 
must be red. 

50. Section 172.420 is revised to read 
as follows: 

§ 172.420 FLAMMABLE SOLID label. 

(a) Except for size and color, the 
FLAMMABLE SOLID label must be as 
follows: 



(b) In addition to complying with 
§ 172.407 of this subpart, the background 
on the FLAMMABLE SOLID label must 
be white with vertical red stripes 
equally spaced on each side of a red 
stripe placed in the center of the label. 
The red vertical stripes must be spaced 
so that, visually, they appear equal in 
width to the white spaces between 
them. The symbol (flame) and text 
(when used) must be overprinted. The 
text “FLAMMABLE SOLID“ may be 
placed in a white rectangle. 

51. Section 172.422 is revised to read 
as follows: 

§172.422 SPONTANEOUSLY 
COMBUSTIBLE label. 

(a) Except for size and color, the 
SPONTANEOUSLY COMBUSTIBLE 
label must be as follows: 



(b) In addition to complying with 
§ 172.407 of this subpart, the background 
color on the lower half of the 
SPONTANEOUSLY COMBUSTIBLE 
label must be red and the upper half 
must be white. 


52. Section 172.423 is revised to read 
as follows: 

§ 172.423 DANGEROUS WHEN WET label. 

(a) Except for size and color, the 
DANGEROUS WHEN WET label must 
be as follows: 



(b) In addition to complying with 
§ 172.407 of this subpart, the background 
color on the DANGEROUS WHEN WET 
label must be blue. 

53. Section 172.426 is revised as 
follows: 

§172.426 OXIDIZER label. 

(a) Except for size and color, the 
OXIDIZER label must be as follows: 



(b) In addition to complying with 
§ 172.407 of this subpart, the background 
color on the OXIDIZER label must be 
yellow. 

54. Section 172.427 is revised to read 
as follows: 
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§ 172.427 ORGANIC PEROXIDE label. 

(a) Except for size and color, the 
ORGANIC PEROXIDE label must be as 
follows: 



(b) In addition to complying with 
§ 172.407 of this subpart, the background 
color on the ORGANIC PEROXIDE label 
must be yellow. 

55. Section 172.430 is revised as 
follows: 

§ 172.430 POISON label. 

(a) Except for size and color, the 
POISON label must be as follows: 



(b) In addition to complying with 
§ 172.407 of this subpart, the background 
on the POISON label must be white. 

56. Section 172.431 is added to read as 
follows: 

§ 172.431 KEEP AWAY FROM FOOD label. 

(a) Except for size and color, the KEEP 
AWAY FROM FOOD label must be as 
follows: 



(b) In addition to complying with 
§ 172.407 of this subpart, the background 
on the KEEP AWAY FROM FOOD label 
must be white. 

57. Section 172.432 is revised to read 
as follows: 

§ 172.432 INFECTIOUS SUBSTANCE label. 

(a) Except for size and color, the 
INFECTIOUS SUBSTANCE label must 
be as follows: 



(b) In addition to complying with 
§ 172.407 of this subpart, the background 
on the INFECTIOUS SUBSTANCE label 
must be white. 

58. Section 172.436 is revised to read 
as follows: 

§ 172.436 RADIOACTIVE WHITE-1 label. 

(a) Except for size and color, the 
RADIOACTIVE WHITE-I label must be 
as follows: 



(b) In addition to complying with 
§ 172.407 of this subpart, the background 
on the RADIOACTIVE WHITE-I label 
must be white. The printing and symbol 
must be black, except for the *T which 
must be red. 

59. Section 172.438 is revised to read 
as follows: 

§ 172.438 RADIOACTIVE YELLOW-II label. 

(a) Except for size and color, the 
RADIOACTIVE YELLOW-II must be as 
follows: 



(b) In addition to complying with 
§ 172.407 of this subpart, the background 
color on the RADIOACTIVE YELLOW- 
II label must be yellow in the top half 
and white in the lower half. The printing 
and symbol must be black, except for 
the “II” which must be red. 

60. Section 172.440 is revised to read 
as follows: 

§ 172.440 RADIOACTIVE YELLOW-III 
label. 

(a) Except for size and color, the 
RADIOACTIVE YELLOW-III label must 
be as follows: 
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(b) In addition to complying with 
§ 172.407 of this subpart, the background 
color on the RADIOACTIVE YELLOW- 
111 label must be yellow in the top half 
and white in the lower half. The printing 
and symbol must be black, except for 
the 'TIT* which must be red. 

61. Section 172.442 is revised to read 
as follows: 

§172.442 CORROSIVE label. 

(a) Except for size and color, the 
CORROSIVE label must be as follows: 



(b) In addition to complying with 
§ 172.407 of this subpart, the background 
on the CORROSIVE label must be white 
in the top half and black in the lower 
half. 

§ 172.444 (Removed and reserved ] 

62. Section 172.444 is removed and 
reserved. 

63. Section 172.446 is added to read as 
follows: 


§172.446 CLASS 9 label. 

(a) Except for size and color, the 
“CLASS 9“ (miscellaneous hazardous 
materials) label must be as follows: 



(b) In addition to complying with 
§ 172.407 of this subpart, the background 
on the CLASS 9 label must be white 
with seven black vertical stripes on the 
top half. The black vertical stripes must 
be spaced, so that, visually, they appear 
equal in width to the six white spaces 
between them. The lower half of the 
label must be white with the class 
number “9“ underlined and centered at 
the bottom. 

64. Section 172.448 is revised to read 
as follows: 

172.448 CARGO AIRCRAFT ONLY label. 

(a) Except for size and color, the 
CARGO AIRCRAFT ONLY label must 
be as follows: 



(b) The CARGO AIRCRAFT ONLY 
label must be black on an orange 
background. 

65. Section 172.500 is revised to read 
as follows: 


§ 172.500 Applicability of placarding 
requirements. 

(a) Each person who offers for 
transportation or transports any 
hazardous material subject to this 
subchapter shall comply with the 
applicable placarding requirements n f 
this subpart. 

(b) This subpart does not apply to— 

(1) Infectious substances; 

(2) Hazardous materials classed as 
ORM-D; 

(3) Hazardous materials authorized by 
this subchapter to be offered for 
transportation as Limited Quantities 
when identified as such on shipping 
papers in accordance with § 172.203(b); 

(4) Hazardous materials which are 
packaged as small quantities under the 
provisions of § 173.4 of this subchapter, 
and 

(5) Combustible liquids in non-bulk 
packagings. 

66. Section 172.502 is revised to read 
as follows: 

§ 172.502 Prohibited and permissive 
placarding. 

(a) Prohibited placarding. Except as 
provided in paragraph (b) of this section, 
no person may affix or display on a 
packaging, freight container, unit load 
device, motor vehicle or rail car— 

(1) Any placard described in this 
subpart unless— 

(1) The material being offered or 
transported is a hazardous material; 

(ii) The placard represents a hazard of 
the hazardous material being offered or 
transported; and 

(iii) Any placarding conforms to the 
requirements of this subpart. 

(2) Any sign or other device that, by 
its color, design, shape or content, could 
be confused with any placard prescribed 
in this subpart. 

(b) Exceptions. The restrictions in 
paragraph (a) of this section do not 
apply to a bulk packaging, freight 
container, unit load device, motor 
vehicle or rail car which is placarded in 
conformance with the TDG Regulations, 
the IMDG Code or the UN 
Recommendations. 

(c) The restrictions of paragraph (a) of 
this section do not apply to the display 
of an identification number on a white 
square-on-point configuration in 
accordance with § 172.336(b). 

(d) Permissive placarding. Placards 
may be displayed for a hazardous 
material, even when not required, if the 
placarding otherwise conforms to the 
requirements of this subpart. 

67. Section 172.504 is revised to read 
as follows: 
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§ 172.504 General placarding 
requirements. 

(a) General. Except as otherwise 
provided in this subchapter, each bulk 
packaging, freight container, unit load 
device, motor vehicle or rail car 
containing any quantity of a hazardous 
material must be placarded on each side 
and each end with the type of placards 
specified in Tables 1 and 2 of this 
section and in accordance with other 
placarding requirements of this subpart, 
including the specifications for the 
placards named in the tables and 
described in detail in §§ 172.519 through 
172.558. 

(b) DANGEROUS placard. A freight 
container, unit load device, motor 
vehicle or rail car which contains non¬ 
bulk packagings with two or more 
categories of hazardous materials that 
require different placards specified in 


Table 2 may be placarded with 
DANGEROUS placards instead of the 
separate placarding specified for each of 
the materials in Table 2. However, when 
2,268 kg (5,000 pounds) or more of one 
category of material is loaded therein at 
one loading facility, the placard 
specified in Table 2 of paragraph (e) of 
this section for that category must be 
applied. 

(c) Exception for less than 454 kg 
(1,001 pounds). Except for transport 
vehicles and freight containers subject 
to § 172.505, portable tanks, cargo tanks, 
tank cars, or transportation by aircraft 
or vessel, placards for hazardous 
materials covered by Table 2 are not 
required on— 

(1) A transport vehicle or freight 
container which contains less than 454 
kg (10C1 pounds) aggregate gross weight 
of hazardous materials covered by 

Table 1 


Table 2 of paragraph (e) of this section: 
or 

(2) A rail car loaded with transport 
vehicles or freight containers, none of 
which is required to ba placarded. 

The exceptions provided in paragraph 
(c) of this section do not prohibit the 
display of placards in the manner 
prescribed in this subpart, if not 
otherwise prohibited (see § 172.502), on 
transport vehicles or freight containers 
which are not required to be placarded. 

(d) Exception for empty non-bulk 
packages. A non-bulk packaging that 
contains only the residue of a hazardous 
material covered by Table 2 of 
paragraph (e) of this section need not be 
included in determining placarding 
requirements. 

(e) Placarding tables. Placards are 
specified for hazardous materials in 
accordance with the following tables: 


Category of material (Hazard class or division number and additional 
description, as appropriate) 

Placard name 

Placard design 
section reference 
(5) 

t 

EXPLOSIVES 1.1 _________ 

177.5 22 

1 2 

EXPLOSIVES 1.2. 

172.522 

1 3 

EXPLOSIVES 1.3...... ... 

172.522 

2.3........... 

POISON GAS......„. 

172.540 

4.3. 

DANGEROUS WHEN WET.... 

172.548 

6.1 (PG 1, inhalation hazard only)..... 

POISON.. 

172.554 

7 (Radioactive Yfltlow III label only). v .... 

RADIOACTIVE ..... 

172.556 




Table 2 


Category of material (Hazard class or division number and additional 
descnption, as appropriate) 

Placard name 

Placard design 
section reference 
(§) 

14 

EXPLOSIVES 1.4 ........ 

172.523 

172.524 

172.525 
172.532 
172.528 
172542 
172.544 
172546 
172.547 
172.550 

172.552 
172.554 

172.553 

1 5 

EXPLOSIVES 1.5.„. 

i c 

EXPLOSIVES 1.6... 

2 1 

FLAMMABLE GAS. 

2 2 

NON-FLAMMABLE GAS ........ 

3....Z.ZZZZZZ ZZZZZZZZZZZZZZZZZZ 

FLAMMABLE. 

Combustible liquid. 

COMBUSIBLE. 

4 1.’. 

FLAMMABLE SOLID.. 


SPONTANEOUSLY COMBUSTIBLE. 

5.1......... 

OXIDIZER. 


ORGANIC PEROXIDE......... 

6.1 (PG 1 or II, other than PG 1 inhalation hazard).......... 

POISON. 

6.1 (PG III)........... 

KEEP AWAY FROM FOOD ...... 


(None)....... . . 

e...”"””!”"”""”ZZZZZZZZZZZZ!ZZZZZZZZ!ZZZ! 

CORROSIVE . 

172.558 

172560 

9...... 

CLASS 9. 

ORM-D. 

(None)...... 





(f) Additional placarding exceptions. 
(1) An EXPLOSIVES 1.2 placard is not 
required for Division 1.2 explosives on a 
motor vehicle, rail car, freight container 
or unit load device which contains 
Division 1.1 explosives, and is placarded 
with EXPLOSIVES 1.1 placards, as 
required. 


(2) A FLAMMABLE placard may be 
used in place of a COMBUSTIBLE 
placard on— 

(i) A cargo tank or portable tank. 

(ii) A compartmented tank car which 
contains both flammable and 
combustible liquids. 

(3) A NON-FLAMMABLE GAS 
placard is not required on a motor 
vehicle which contains non-flammable 


gas if the motor vehicle also contains 
flammable gas or oxygen and it is 
placarded with FLAMMABLE GAS or 
OXYGEN placards, as required. 

(4) An EXPLOSIVES 1.4,1.5 or 
OXIDIZER placard is not required for 
Division 1.4,1.5 or 5.1 materials on a 
freight container, unit load device, motor 
vehicle or rail car which also contains 
Division 1.1 or 1.2 explosives and is 
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placarded with EXPLOSIVES 1.1 or 1 2 
placards, as required. 

(5) For transportation by motor 
vehicle or rail car only, an OXIDIZER 
placard is not required for Division 5.1 
materials on a motor vehicle, rail car or 
freight container which also contains 
Division 1.5 explosives and is placarded 
with EXPLOSIVES 1.5 placards, as 
required. 

(6) The EXPLOSIVE 1.4 placard is not 
required for those Division 1.4 
Compatibility Group S (1.4S) materials 
that are not required to be labeled 1.4S. 

(7) The RADIOACTIVE and 
CORROSIVE placards are not required 
for exclusive use shipments (see 

§ 173.403 of this subchapter) of low 
specific activity radioactive materials, 
transported in accordance with 
§ 173.425 (b) or (c) of this subchapter. 

(8) For domestic transportation of 
oxygen, compressed or oxygen, 
refrigerated liquid in § 173.530 of this 
subpart may be used in place of a NON¬ 
FLAMMABLE GAS placard. 

68. Section 172.505 is revised to read 
as follows: 

§ 172.505 Multiple placarding. 

(a) Each transport vehicle, portable 
tank, freight container or unit load 
device that contains a poisonous 
material subject to the “Poison— 
Inhalation Hazard” shipping description 
of § 172.203(m)(3) shall be placarded 
with POISON or POISON GAS placards, 
as appropriate, on each side and each 
end, in addition to the placards required 
by § 172.504. Duplication of the POISON 
or POISON GAS placard is not required. 

(b) Each transport vehicle, portable 
tank or freight container that contains 
454 kg (1001 pounds) or more gross 
weight of missile or low specific activity 
uranium hexafluoride shall be placarded 
with RADIOACTIVE and CORROSIVE 
placards on each side and each end. 

(c) Each transport vehicle, portable 
tank, freight container or unit load 
device that contains a material which 
has a subsidiary hazard of being 
dangerous when wet, as defined in 

§ 173.124 of this subchapter, shall be 
placarded with DANGEROUS WHEN 
WET placards, on each side and each 
end, in addition to the placards required 
by § 172.504. 

69. In § 172.508, paragraph (a) is 
revised to read as follows: 

§ 172.508 Placarding and affixing 
placards: Rail. 

(a) Each person offering a hazardous 
material for transportation by rail shall 
affix to the rail car containing the 
material, the placards specified by this 
subpart. Placards displayed on motor 
vehicles transport containers, or 


portable tanks may be used to satisfy 
this requirement, if the placards 
otherwise conform to the provisions of 
this subpart. 

***** 

70. In § 172.510, paragraph (a) is 
revised to read as follows: 

§ 172.510 Special placarding provisions: 
Rail. 

(a) Square background required. (1) A 
material classed in Division 1.1 or 1.2 
transported by rail, and which require 
EXPLOSIVES 1.1 or EXPLOSIVES 1.2 
placards affixed to a rail car, must have 
the placard placed on a square 
background as described in § 172.527. 

(2) A material classed in Division 2.3, 
Packing Group I, Hazard Zone A or 6.1, 
Packing Group I, Hazard Zone A which 
is transported by rail and which requires 
POISONOUS GAS or POISON placards 
affixed to a rail car, must have the 
placards placed on a square background 
as described in { 172.527. 

(3) A tank car which contains a 
residue of a Division 2.3, Packing Group 
I, Hazard Zone A or 6.1, Packing Group 
I. Hazard Zone A material, and which 
require POISONOUS GAS-RESIDUE or 
POISON-RESIDUE placards affixed to a 
rail car, must have the RESIDUE placard 
placed on a square background as 
described in § 172.527. 
***** 

§ 172.512 [Amended] 

71. In § 172.512, the following changes 
are made: 

a. In the title and introductory text of 
paragraph (b), the term “640 cubic feet” 
is removed and replaced with the term 
“18 m 3 (640 cubic feet)”. 

b. In paragraphs (b)(1) and (b)(2), the 
section references “§ 172.406(e) (3)” and 
“§ 172.406(e)”, respectively, are revised 
to read “subpart E of this part, including 
§ 172.406(e)”, 

72. Section 172.514 is revised to read 
as follows: 

§ 172.514 Bulk packagings other than tank 
cars. 

(a) Except as provided in paragraph 
(c) of this section, each person who 
offers for transportation a bulk 
packaging, other than a tank car, which 
contains a hazardous material, shall 
affix the placards specified for the 
material in §5 172.504 and 172.505. 

(b) Each bulk packaging, other than a 
tank car, that is required to be placarded 
when it contains a hazardous material, 
must remain placarded when it is 
emptied, unless it is— 

(1) Sufficiently cleaned of residue and 
purged of vapors to remove any 
potential hazard; or 


(2) Refilled, with a material requiring 
different placards or no placards, to 
such an extent that any residue 
remaining in the packaging is no longer 
hazardous. 

(c) Exceptions. The following 
packagings may be placarded on only 
two opposite sides or, alternatively, may 
be labeled instead of placarded in 
accordance with subpart E of this part: 

(1) A portable tank having a capacity 
of less than 3.785 L (1000 gallons); 

(2) A DOT 106 or 110 multi-unit tank 
car tank; 

(3) A bulk packaging other than a 
portable tank, cargo tank, or tank car 
(e.g., a bulk bag or box) with a 
volumetric capacity of less than 18 m 3 
(640 cubic feet). 

73. In § 172.516, the introductory text 
of paragraph (c) is revised and 
paragraph (c)(7) is added to read as 
follows: 

§ 172.516 Visibility and display of 
placards. 

***** 

(c) Each placard on a transport 
vehicle, bulk packaging, freight 
container or aircraft unit load device 
must— 

***** 

(7) Be affixed to a background of 
contrasting color, or must have a dotted 
or solid line outer border which 
contrasts with the background color. 
***** 

74. Section 172.519 is revised to read 
as follows: 

§ 172.519 General specifications for 
placards. 

(a) Strength and durability. Placards 
must conform to the following: 

(1) A placard may be made of any 
plastic, metal or other material capable 
of withstanding, without deterioration or 
a substantial reduction in effectiveness, 
a 30-day exposure to open weather 
conditions. 

(2) Each placard must be able to pass 
a 414 kPa (60 p.s.i.) Mullen test. 

(3) A placard made of tagboard must 
be at least equal to that designated 
commercially as white tagboard. 
Tagboard must have a weight of at least 
80 kg (176 pounds) per ream of 610 by 
910 mm (24 by 36-inch) sheets, 
waterproofing materials included. 

(4) Reflective or retrorefiective 
materials may be used on a placard if 
the prescribed colors, strength and 
durability are maintained. 

(b) Design. (1) Except as provided in 

§ 172.332 of this part, each placard must 
be as described in this subpart, and 
except for size and color, the printing, 
inner border and symbol must be as 
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shown in §§ 172.521 through 172.558 of 
this suhpart, as appropriate. 

(2) The dotted line border shown on 
each placard is not part of the placard 
specification. However, a dotted or solid 
line outer border may be used when 
needed to indicate the full size of a 
placard that is part of a larger format or 
is on a background of a non-contrasting 
color. 

(3) For other than Class 7, text 
indicating a hazard (for example, 
“FLAMMABLE”) is not required. 

(4) For a placard corresponding to the 
primary hazard class of a material, the 
hazard class or division number must be 
displayed in the lower comer of the 
placard. However, no hazard class or 
division number may be displayed on a 
placard corresponding to a subsidiary 
hazard of the material. 

(c) Size . (1) Each placard prescribed in 
this subpart must measure at least 273 
mm (10.8 inches] on each side and must 
have a solid line inner border 
approximately 12.7 mm (0.5 inches) from 
each edge. 

(2) Except as otherwise provided in 
this subpart, the hazard class or division 
number, as appropriate, must be shown 
in numerals measuring at least 41 mm 
(1.6 inches) in height. 

(3) Except as otherwise provided in 
this subpart when text indicating a 
hazard is displayed on a placard, the 
printing must he in letters measuring at 
least 41 mm (1.6 inches) in height. 

(d) Color (1) The background color, 
symbol, text, numerals and inner border 
on a placard must be as specified in 

§§ 172.521 through 172.558 of this 
subpart, as appropriate. 

(2) Black and any color on a placard 
must be able to withstand, without 
substantial change— 

(i) A 72-hour fadeometer test (for a 
description of equipment designed for 
this purpose, see ASTM G 23-69 or 
ASTM G 26-70); and 

(ii) A 30-day exposure to open 
weather. 

(3) Upon visual examination, a color 
on a placard must fall within the color 
tolerances displayed on the appropriate 
Hazardous Materials Label and Placard 
Color Tolerance Chart (see § 172.407(d) 

(4)). 

(4) The placard color must extend to 
the inner border and may extend to the 
edge of the placard in the area 
designated on each placard except the 
color on the CORROSIVE and 
RADIOACTIVE placards (black and 
yellow, respectively) must extend only 
to the inner border. 

(e) Form identification . A placard may 
contain form identification information, 
including the name of its maker, 
provided that information is printed 


outside of the solid line inner border in 
no larger than 16-point type. 

(f) Exceptions. A placard conforming 
to specifications in the UN 
Recommendations or the TDG 
Regulations may be used in place of a 
corresponding placard which conforms 
to the requirements of this subpart. 

75. Section 172.522 is revised to read 
as follows: 

§ 172.522 EXPLOSIVES 1.1, EXPLOSIVES 
1.2 and EXPLOSIVES L3 placards. 

(a) Except for size and color, the 
EXPLOSIVES 1.1, EXPLOSIVES 1.2 and 
EXPLOSIVES 1.3 placards must be as 
follows: 



EXPLOSIVES 

* / 

\ 1 / 



lb) Li addition to complying with 
§ 172.519 of this subpart, the background 
color on the EXPLOSIVES 1.4 placard 
must be orange. The division numeral, 
1.4, must measure at least 64 mm (2.5 
inches) in height. The text, numerals and 
inner border must be black. 

77. Section 172.524 is revised to read 
as follows: 

§ 172.524 EXPLOSIVES L5 placard. 

(a) Except for size and color, the 
EXPLOSIVES 1.5 placard must be as 
follows: 


(b) In addition to complying with 
§ 172.519 of this subpart, the background 
color on the EXPLOSIVES 1.1, 
EXPLOSIVES 1.2 and EXPLOSIVES 1.3 
placards must be orange. The shall 
be replaced with the appropriate 
division number. The symbol, text 
numerals and inner border must be 
black. 

76. Section 172.523 is revised to read 
as follows: 

§172^23 EXPLOSIVES 1.4 placard. 

(a) Except for size and color, the 
EXPLOSIVES 1.4 placard must be as 
follows: 



(b) In addition to complying with 
§ 172.519 of this subpart, the background 
color on the EXPLOSIVES 1.5 placard 
must be orange. The division numeral, 
1.5, must measure at least 64 mm (25 
inches) in height. The text, numerals and 
inner border must be black. 

78. Section 172.525 is redesignated as 
§ 172.528 and a new § 172.525 is added 
to read as follows: 
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§ 172.525 EXPLOSIVES 1.6 placard. 

(a) Except for size and color the 
EXPLOSIVES 1.6 placard must be as 
follows: 



(b) In addition to complying with 
§ 172.519 of this subpart, the background 
color on the EXPLOSIVES 1.6 placard 
must be orange. The division numerals, 
1.6, must measure at least 64 mm (2.5 
inches) in height. The text, numerals and 
inner border must be black. 

79. Section 172.528 is revised to read 
as follows: 

§ 172.528 NON-FLAMMABLE GAS placard. 

(a) Except for size and color, the 
NON-FLAMMABLE GAS placard must 
be as follows: 



(b) In addition to complying with 
§ 172.519 of this subpart, the background 
color on the NON-FLAMMABLE GAS 
placard must be green. The letters in 
both words must be at least 38 mm (1.5 
inches) high. The symbol, text, class 
number and inner border must be white. 

80. Section 172.530 is revised to read 
as follows: 


§ 172.530 OXYGEN placard. 

(a) Except for size and color, the 
OXYGEN olacard must be as follows: 



(b) In addition to complying with 
§ 172.519 of this subpart, the background 
color on the OXYGEN placard must be 
yellow. The symbol, text, class number 
and inner border must be black. 

81. Section 172.532 is revised to read 
as follows: 

§ 172.532 FLAMMABLE GAS placard. 

(a) Except for size and color, the 
FLAMMABLE GAS placard must be as 
follows: 



(b) In addition to complying with 
§ 172.519 of this subpart, the background 
color on the FLAMMABLE GAS placard 
must be red. The symbol, text, class 
number and inner border must be white. 

§ 172.536 (Removed] 

82. Section 172.536 is removed and 
reserved. 

83. Section 172.540 is revised to read 
as follows: 


§ 172.540 POISON GAS placard. 

(a) Except for size and color, the 
POISON GAS placard must be as 
follows* 



(b) In addition to complying with 
§ 172.519 of this subpart, the background 
color on the POISON GAS placard must 
be white. The symbol, text, class 
number and inner border must be black. 

84. Section 172.542 is revised to read 
as follows: 

§ 172.542 FLAMMABLE placard. 

(a) Except for size and color, the 
FLAMMABLE placard must be as 
follows: 



(b) In addition to complying with 

§ 172.519 of this subpart, the background 
color on the FLAMMABLE placard must 
be red. The symbol, text, class number 
and inner border must be white. 

(c) The word “GASOLINE” may be 
used in place of the word 
“FLAMMABLE” on a placard that is 
displayed on a cargo tank or a portable 
tank being used to transport gasoline by 
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highway. The word “GASOLINE** must 
be shown in white. 

85. Section 172.544 is revised to read 
as follows: 

§ 172.544 COMBUSTI3LE placard. 

(a) Except for size and color, the 
COMBUSTIBIJE placard must be as 
follows: 



(b) In addition to complying with 

5 172.519 of this subpart, the background 
color on the COMBUSTIBLE placard 
must be red. The symbol, text, class 
number and inner border must be white. 
On a COMBUSTIBLE placard with a 
white bottom as prescribed by 
5 172.332(c)(4) of this part, the class 
number must be red or black. 

(c) The words “FUEL OIL“ may be 
used in place of the word 
“COMBUSTIBLE’' on a placard that is 
displayed on a cargo tank or portable 
tank being used to transport by highway 
fuel oil that is not classed as a 
flammable liquid. The words “FUEL 
OIL" must be shown in white. 

80. Section 172.540 is revised to read 
as follows: 

§172.546 FLAMMABLE SOLID placard. 

(a) Except for size and color, the 
FLAMMABLE SOLID placard must be 
83 follows: 



(b) In addition to complying with 
§ 172.519 of this subpart the background 
on the FLAMMABLE SOLID placard 
must be white with seven vertical red 
stripes. The stripes must be equally 
spaced, with one red stripe placed in the 
center of the label. Each red stripe and 
each white space between two red 
stripes must be 25 mm (1 inch) wide. The 
letters in the word “SOLID** must be at 
least 38 mm (1.5 inches) high. The 
symbol, text, class number and inner 
border must be black. 

87. Section 172.547 is added to read as 
follows: 

§ 172.547 SPONTANEOUSLY 
COMBUSTIBLE placard. 

(a) Except for size and color, the 
SPONTANEOUSLY COMBUSTIBLE 
placard must be as follows: 



(b) In addition to complying with 
§ 172.519 of this subpart, the background 
color on the SPONTANEOUSLY 
COMBUSTIBLE placard must be red in 
the lower half and white in upper half. 
The letters in the word 
“SPONTANEOUSLY" must be at least 


25 mm (1 inch) high. The symbol, text, 
class number and inner border must be 
black. 

88. Section 172.548 is revised to read 
as follows: 

§ 172.548 DANGEROUS WHEN WET 
placard. 

(a) Except for size and color, the 
DANGEROUS WHEN WET placard 
must be as follows: 



(b) In addition to complying with 
§ 172.519 of this subpart, the background 
color on the DANGEROUS WHEN WET 
placard must be blue. The letters in the 
words “WHEN WET’ must be at least 
25 mm (1 inch) high. The symbol, text, 
class number and inner border must be 
white. 

89. Section 172.550 is revised to read 
as follows: 

§ 172.550 OXIDIZER placard. 

(a) Except for size and color, the 
OXIDIZER placard must be as follows: 



(b) In addition to complying with 
§ 172.519 of this subpart, the background 
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color on the OXIDIZER placard must be 
yellow. The symbol, text division 
number and inner border must be black- 

90. Section 172.552 is revised to read 
as follows: 

§172352 ORGANIC PEROXIDE placard. 

(a) Except for size and color, the 
ORGANIC PEROXIDE placard must be 
as follows: 



(b) In addition to complying with 
§ 172.519 of this subpart, the background 
color on the ORGANIC PEROXIDE 
placard must be yellow. The symbol, 
text division number and inner border 
must be black. 

91. Section 172.553 is added to read as 
follows: 

§172.553 KEEP AWAY FROM FOOD 
placard. 

(a) Except for size and color, the KEEP 
AWAY FROM FOOD placard must be 
as follows: 



(b) In addition to complying with 
S 172.519 of this subpart, the background 
on the KEEP AWAY FROM FOOD 


placard must be white. The size of the 
lettering below the word "HARMFUL” 
must be proportional to that shown. The 
symbol, text, class number and inner 
border must be black. 

92. Section 172354 is revised to read 
as follows: 

§172354 POISON placard. 

(a) Except for size and color, the 
POISON placard must be as follows: 



(b) In addition to complying with 
§ 172.519 of this subpart the background 
on the POISON placard must be white. 
The symbol, text, class number and 
inner border must be black. 

93. Section 172.556 is revised to read 
as follows: 

§172.556 RADIOACTIVE placard. 

(a) Except for size and color, the 
RADIOACTIVE placard must be as 
follows: 



(b) In addition to complying with 
§ 172.519 of this subpart, the background 
color on the RADIOACTIVE placard 
must be white in the lower portion with 


a yellow triangle in the upper portion. 
The base of the yellow triangle must be 
29 mm ±5 mm (1.1 inches ±0.2 inches) 
above the placard horizontal center line. 
The symbol, text, class number and 
inner border must be black. 

94. Section 172.558 is revised to read 
as follows: 

§172.558 CORROSIVE placard. 

(a) Except for size and color, the 
CORROSIVE placard must be as 
follows: 



fb) In addition to complying with 
§ 172319 of this subpart, the background 
color on the CORROSIVE placard must 
be black In the lower portion with a 
white triangle in the upper portion. The 
base of the white triangle must be 38 
mm ± 5 mm (13 inches ± 0.2 inches) 
above the placard horizontal center line. 
The text and class number must be 
white. The symbol and inner border 
must be black. 

95. Section 172.560 is added to read as 
follows: 

§172.560 CLASS 9 placard. 

(a) Except for size and color the 
CLASS 9 (miscellaneous hazardous 
materials) placard must be as follows: 
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placard must be white with the class 
number 9 underlined and centered at the 
bottom. 

Appendix B [ Removed and Reserved ] 

96. Appendix B to part 172 is removed 
and reserved. 

PART 173—SHIPPERS—GENERAL 
REQUIREMENTS FOR SHIPMENTS 
AND PACKAGINGS 

97. The authority citation for part 173 
continues to read as follows: 

Authority: 49 App. U.S.C. 1803. 1804,1805, 
1806,1807,1808; 49 CFR part 1, unless 
otherwise noted. 

Subpart A—General 


(b) In addition to complying with 
§ 172.519 of this subpart, the background 
on the CLASS 9 placard must be white 
with seven black vertical stripes on the 
top half. The black vertical stripes must 
be spaced so that, visually, they appear 
equal in width to the six white spaces 
between them. The lower half of the 


98. In § 173.1, paragraph (d) is added 
to read as follows: 

§ 173.1 Purpose and scope. 
***** 

(d) In general, the Hazardous 
Materials Regulations (HMRJ contained 
in this subchapter are based on the 
Recommendations of the United Nations 
Committee of Experts on the Transport 


of Dangerous Goods and are consistent 
with international regulations issued by 
the International Civil Aviation 
Organization (ICAO Technical 
Instructions) and the International 
Maritime Organization (IMDG Code). 
However, the HMR are not consistent in 
all respects with the UN 
Recommendations, the ICAO Technical 
Instructions or the IMDG Code, and 
compliance with the HMR will not 
guarantee acceptance by regulatory 
bodies outside of the United States. 

99. Section 173.2 is revised to read as 
follows: 

§ 173.2 Hazardous materials classes and 
Index to hazard class definitions. 

The hazard class of a hazardous 
material is indicated either by its class 
(or division) number, its class name, or 
by the letters "ORM-D". The following 
table lists class numbers, division 
numbers, class or division names and 
those sections of this subchapter which 
contain definitions for classifying 
hazardous materials, including 
forbidden materials. 


Class No. 

Division No. (if 
any) 

Name of class or division 

49 CFR 
reference 
for 

definitions 

None 


Forbidden materials. 

170 Ol 

Non© 


Forbidden explosives. 

170 CO 

1 

1.1 

Explosives (with a mass explosion hazard). 

173.50 

1 

1.2 

Explosives (with a projection hazard). 

173.50 

1 

1.3 

Explosives (with predominately 8 fire hazard). 

173.50 

1 

1.4 

Explosives (with no significant blast hazard).. 

170 en 

1 

1.5 

Very insensitive explosives; blasting agents. ... 

1»v.Ov 

173.50 

1 

1.6 

Extremely insensitive detonating substances. 

173.50 

2 

2.1 

Flammable gas. 

170 11C 

2 

22 

Non-flammable compressed gas. 

1fJ. 11u 
170 lie 

2 

2.3 

Poisonous gas. 

9/0.1 IQ 

170 11C 

3 


Flammable and combustible liquid. 

1 / 0.1 ID 

170 ion 

4 

4.1 

Flammable solid___ 

1 f 0.1 ZU 

170 1 0A 

4 

4.2 

Spontaneously combustible material. 

1 / O. ICH 

173.124 

4 

4.3 

Dangerous when wet material.... 

170 10a 

5 

5.1 


170 lOA 

5 

5.2 

Organic peroxide. 

1 f 0.1 CO 
170 190 

6 

6.1 

Poisonous materials. 

1 /O.lco 

170 10 O 

6 

6.2 

Infectious substance (Etiologic agent). 

IM.lJc 

173.134 

7 


Radioactive material.. 

8 

_ _ T — 

Corrosive material. 

1 / O.^vJ 
170 loc 

9 


Miscellaneous hazardous material. 

1/0.1 oo 

17q 

Nor 


Other regulated material: ORM-D.. 

1 /O. HU 

173.144 

— 


---- 


100. Section 173.2a is added to read as 
follows: 

§ 73.2a Classification of a material having 
more than one hazard. 

(a) Classification of a material having 
more than one hazard. Except as 
provided in paragraph (c) of this section, 
a material not specifically listed in the 
§ 172.101 Table that meets the definition 
of more than one hazard class or 
division as defined in this part, shall be 
classed according to the highest 


applicable hazard class of the following 
hazard classes, which are listed in 
descending order of hazard: 

(1) Class 7 (radioactive materials, 
other than limited quantities). 

(2) Division 2.3 (poisonous gases). 

(3) Division 2.1 (flammable gases). 

(4) Division 2.2 (nonflammable gases). 

(5) Division 6.1 (poisonous liquids). 
Packing Group I, poisonous-by¬ 
inhalation only. 

(6) A material that meets the 
definition of a pyrophoric material in 


§ 173.124(b)(1) of this subchapter 
(Division 4.2). 

(7) A material that meets the 
definition of a self-reactive material in 
§ 173.124(a)(2) of this subchapter 
(Division 4.1). 

(8) Class 3 (flammable liquids), Class 
8 (corrosive materials), Division 4.1 
(flammable solids), Division 4.2 
(spontaneously combustible materials), 
Division 4.3 (dangerous when wet 
materials), Division 5.1 (oxidizers) or 
Division 6.1 (poisonous liquids or solids 
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other than Packing Group L poisonous- 
by-inhalation). The precedence of 
hazards for a material meeting more 
than one of these hazards shall be 
determined using the precedence table 
in paragraph (b) of this section. 


(9) Combustible liquids. 

(10) Class 9 (miscellaneous hazardous 
materials). 

(b) Precedence of hazard table for 
Classes 3 and 8 and Divisions 4.1, 4J2. 
4.3,5.1 and 6.1. The following table 


ranks those materials that meet the 
definition of Classes 3 and 8 and 
Divisions 4.1. 4.2. 4.3 5.1 and 6.1: 


Precedence of Hazard Table 


CHazand class and packing group! 



4.2 

42 

5.1 

l» 

5.1 

It * 

5.1 

III 1 

6.1,1 

dermal 

6.1.1 

oral 

6.1 8 

6.1 

Ml 

8.1 

fcQUJd 

8.1 

solid 

8.8 

liquid 

8.X 

solid 

8. 81 
liquid 

6. til 

mm 

3 







3 

3 

3 

3 

3 

( 3 > 

3 

W 

3 

P) 

3 

ft . 






3 

3 

3 < 

3 

3 

< 3 > 

3 

< 3 > 

3 

(*> 

3 

IH __ 






6.1 

6 1 

6.1 

3 

8 

( 3 ) 

8 

P) 

3 

( 3 ) 

41 

4.1 

4 2 

4 2 

4.3 

4.3 

4.3 

5.1 
5.1 
5.1 

e 1 


4.2 

4.3 

5.1 

4.1 

4.1 

6.1 

6.1 

4.1 

4.1 

n 

8 

r> 

4.1 

O 

4.1 

W * _ 

42 

4.3 

5.1 

4.1 

4.1 

6.1 

6.1 

6.1 

4.1 

< 3 > 

8 

o 

8 

I s ! 

4.1 

It .--- 

4.3 

5.1 

4.2 

4.2 

6.1 

6.1 

4.2 

4.2 

( 3 ) 

8 

<•> 

42 

n 

4.2 

JM 


4.3 

5.1 

5.1 

42 

6.1 

6.1 

6.1 

42 

( 3 ) 

8 


8 

(*> 

42 

1 .. ' 


5.1 

4.3 

4.3 

6.1 

4.3 

4.3 

4.3 

43 

4.3 

4.3 

4.3 

43 

42 

x .. .... 



5.1 

4.3 

42 

6.1 

* 4.3 

42 

43 

8 

8 

8 

4.3 

4.3 

4.3 

til _ - J 



5.1 

5.1 

4.3 

51 

6.1 

6.1 

4.3 

6 

8 

6 

8 

4.3 

4.3 

11 



5.1 

5.1 

5.1 

5.1 

51 

51 

51 

51 

51 

51 

It » .-.., 






51 

5.1 

5.1 

5.1 

8 

8 

8 

5.1 

51 

51 

|H • - - 






«.! 

6.1 

6.1 

5.1 

8 

8 

8 

8 

51 

51 

1 normal 








8 

6.1 

51 

61 

51 

51 

0.1 

6.1 

6.1 

R 1 

1 Oral 










8 

6.1 

6.1 

51 

6.1 

6.1 

A Inhalation 










8 

51 

51 

51 

51 

6.1 











8 

6.1 

8 

51 

51 

6.1 

o. V 

A 1 

M Ofil 










8 

8 

8 

6 1 

6.1 

51 

w. I 

61 

ffl 










8 

8 

6 

6 

6 

8 


















1 Them are at present no established criteria for determining Packing Groups tor liquids In Oivision 5.1. For the time being, tie degree of hazard Is to be 
assessed by analogy with Usted substances, allocating the substances to Packing Group L great; II. medium; or IH. minor danger. 

* Substances of Division 4.1 other than sett-reactive substances. 

5 Denotes an impossible combination. 


(c) The following materials are not 
subject to the provisions of paragraph 

(a) of this section because of their 
unique properties: 

(1) A Class 1 (explosive) material that 
meets any other hazard class or division 
as defined in this part shall be assigned 
a division in Class 1. Class 1 materials 
shall be classed and approved in 
accordance with § 173.56 of this part; 

(2) A Division 5.2 (organic peroxide) 
material that meets the definition of any 
other hazard class or division as defined 
in this part, shall be classed as Division 
5.2; 

(3) A Division 6.2 (infectious 
substance) material that meets the 
definition of any other hazard class or 
division as defined in this part shall be 
classed as Division 6.2; 

(4) A material that meets the 
definition of a wetted explosive in 
§ 173.124(a)(1) of this subchapter 
(Division 4.1). Wetted explosives are 
either specifically listed in the 5172.101 
Table or are approved by the Associate 
Administrator for Hazardous Materials 
Safety (see § 173.124(a)(1) of this 
subchapter); and 

(5) A limited quantity of a Class 7 
(radioactive) material that meets the 
definition lor more than one hazard 
class or division shall be classed in 
accordance with § 173.421-2. 


101. Section 173.3 is revised to read as 
follows: 

5173.3 Packaging and exceptions. 

(a) The packaging of hazardous 
materials for transportation by air, 
highway, rail, or water must be as 
specified in this part. Methods of 
manufacture, packing, and storage of 
hazardous materials, that affect safety 
in transportation, must be open to 
inspection by a duly authorized 
representative of the initial carrier or of 
the Department. Methods of 
manufacture and related functions 
necessary for completion of a DOT 
specification or U.N. standard packaging 
must be open to inspection by a 
representative of the Department 

(b) The regulations setting forth 
packaging requirements for a specific 
material apply to all inodes of 
transportation unless otherwise stated, 
or unless exceptions from packaging 
requirements are authorized. 

(c) Salvage drums. Packages of 
hazardous materials that are damaged, 
defective, or found leaking and 
hazardous materials that have spilled or 
leaked may be placed in a metal or 
plastic removable head salvage drum 
that is compatible with the lading and 
shipped for repackaging or disposal 
under the following conditions: 


(1) The drum must be a UN 1A2.1B2, 
1N2 or 1H2 drum tested and marked at 
least for the Packing Group III 
performance standard for liquids with a 
specific gravity of 1.2 and a hydrostatic 
pressure test of 35 kPa (5 psig). Capacity 
of the drum may not exceed 450 L (119 
gallons). 

(2) Each drum shall be provided when 
necessary with sufficient cushioning and 
absorption material to prevent excessive 
movement of the damaged package and 
to eliminate the presence of any free 
liquid at the time the salvage drum is 
closed. All cushioning and absorbent 
material used in the drum must be 
compatible with the hazardous material 

(3) Each drum shall be marked with 
the proper shipping name of the material 
inside the defective packaging and the 
name and address of the consignee. In 
addition, the drum shall be marked 
“Salvage Drum". 

(4) Each drum shall be labeled as 
prescribed for the respective material. 

(5) The shipper shall prepare shipping 
papers in accordance with subpart C of 
Part 172 of this subchapter. 

(6) The overpack requirements of 

§ 173.25 do not apply to drums used in 
accordance with this paragraph. 

102. Section 173.4 is revised to read as 
follows: 
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§ 173.4 Exceptions for small quantities. 

(a) Small quantities of Class 3, 
Division 4.1, Division 5.1, Division 5.2, 
Class 8, Division 6.1 materials, and 
Class 7 materials, and Class 9 materials 
that also meet the definition of one or 
more of these hazard classes, are not 
subject to any other requirements of this 
subchapter if: 

(1) The maximum quantity of material 
per inner receptacle is limited to: 

(1) Thirty (30) ml (1 ounce) for 
authorized liquids, other than Division 

6.1, Packing Group I, materials; 

(ii) Thirty (30) g (1 ounce) for 
authorized solids, other than Division 

6.1, Packing Group I, materials; 

(iii) One (1) g (0.04 ounce) for 
authorized materials classed as Division 

6.1. Packing Croup I; and 

(iv) An activity level not exceeding 
that specified in §§ 173.421,173.422 or 
173.424, as appropriate, for a package 
containing a Class 7 material. 

(2) With the exception of temperature 
sensing devices, each inner receptacle: 

(i) Is not liquid-full at 55 °C (131 °F), 
and 

(ii) Is constructed of plastic having a 
minimum thickness of no less than 0.2 
mm (0.008 inch), or earthenware, glass, 
or metal; 

(3) Each inner receptacle with a 
removable closure has its closure held 
securely in place with wire, tape, or 
other positive means; 

(4) Unless equivalent cushioning and 
absorbent material surrounds the inside 
packaging, each inner receptacle is 
securely packed in an inside packaging 
with cushioning and absorbent material 
that: 

(i) Will not react chemically with the 
material, and 

(ii) Is capable of absorbing the entire 
contents (if a liquid) of the receptacle; 

(5) The inside packaging is securely 
packed in a strong outside packaging; 

(6) The completed package, as 
demonstrated by prototype testing, is 
capable of sustaining— 

(i) Each of the following free drops 
made from a height of 1.8 m (5.9 feet) 
directly onto a solid unyielding surface 
without breakage or leakage from any 
inner receptacle and without a 
substantial reduction in the 
effectiveness of the package: 

(A) One drop flat on bottom; 

(B) One drop flat on top; 

(C) One drop flat on the long side; 

(D) One drop flat on the short side; 
and 

(E) One drop on a comer at the 
junction of three intersecting edges; and 

(ii) A compressive load in pounds, 
determined by multiplying by two the 
maximum horizontal cross section of the 
package (in square inches) in the 


position in which it would normally be 
transported, without a substantial 
reduction in effectiveness; the load shall 
be applied continuously during a period 
of 24 hours, uniformly against the top 
and bottom of the package which is in 
the position in which it is intended to be 
normally transported. 

Note: Each of the tests in paragraph (a)(6) of 
this section may be performed on a different, 
but identical, package; i.e., all tests need not 
be performed on the same package. 

(7) Placement of the material in the 
package or packing different materials 
in the package does not result in a 
violation of § 173.21; 

(8) The gross mass of the completed 
package does not exceed 29 kg (64 
pounds); 

(9) The shipper certifies conformance 
with this section by marking the outside 
of the package with the statement: “This 
package conforms to conditions and 
limitations specified in 49 CFR 173.4”; 

(10) The package is not opened or 
otherwise altered until it is no longer in 
commerce; and 

(11) The package, unless specifically 
approved by the Associate 
Administrator for Hazardous Materials 
Safety does not contain a material 
assigned any of the following 
identification numbers associated with 
the hazardous materials description in 
the § 172.101 Table: 

1092 1131 1259 1380 1397 1419 1422 1432 1433 
1491 1504 1749 1798 1831 1873 2031 2032 2495 
2628 2813 2845 2924 2925 9191 9193 

(b) A package containing a Class 7 
material also must conform to the 
requirements of § 173.421 (a) through (e), 
or § 173.422 (a) through (f), as 
appropriate. After May 2,1987, a 
package containing a Class 7 material 
may not be offered for transportation 
aboard a passenger—carrying aircraft 
unless that material is intended for use 
in, or incident to, research, medical 
diagnosis or treatment. 

§ 173.5 (Amended! 

103. In § 173.5, the following changes 
are made: 

a. In paragraph (a)(2), the phrase "2Vz 
gallons” is changed to ”10 L (2.6 
gallons)” and the phrase ”25 pounds” is 
removed and replaced with the phrase 
”15 kg (33 pounds)”. 

b. In paragraph (a)(3) the phrase ”100 
pounds” is removed and replaced with 
the phrase ”50 kg (110 pounds).” 

c. In paragraph (b), the phrase ”55 
gallons” is removed and replaced with 
the phrase ”220 L (58 gallons)”. 

§ 173.6 [Removed] 

104. Section 173.6 is removed. 


§ 173.7 [Amended] 

105. In § 173.7, in paragraphs (b) and 
(d), the word “radioactive” is removed 
and replaced with the phrase “Class 7”. 

106. Section 173.9 is revised to read as 
follows: 

§ 173.9 Cars, truck bodies, freight 
containers, or trailers containing lading 
which has been fumigated or treated with 
Class 3, Division 2.1, 2.3, or 6.1 materials. 

(a) Delivery for transportation by rail 
carrier of any rail car. freight container, 
truck body, or trailer containing lading 
which has been fumigated or treated 
with Class 3 or Division 2.1 materials is 
prohibited until 48 hours have elapsed 
after such fumigation or treatment, or 
until the rail car, freight container, truck 
body or trailer has been ventilated so as 
to remove any danger of fire or 
explosion due to the presence of 
flammable vapors. 

(b) Any rail car, freight container, 
truck body or trailer containing lading 
which has been fumigated or treated 
with Division 6.1 or Division 2.3 
materials, such as carbolic acid, liquid 
or solid, chlorpicrin, hydrocyanic acid, 
methyl bromide, etc., must be placarded 
on each door or near thereto with the 
FUMIGANT placard prescribed in 
paragraph (c) of this section or a placard 
as required by the Environmental 
Protection Agency (EPA). 

(c) FUMIGANT placard. The 
FUMIGANT placard must consist of red 
letters on a white background which is 
at least 25 cm (9.8 inches) wide and 20 
cm (7.9 inches) high. It must contain the 
name of the fumigant and other text as 
follows: 


DANCER 

Th« Udine of thli car has been 
FUMIGATED or 
TREATED 
with 


(N*a« of poisonous liquid, solid. 

or f*s) 

I r FORE UN LOAD INC. oj>.n both doors 
and DO NOT ENTER until ear Is frso 
of gas. REMOVE ALL POISONOUS 
MATERIAL bafora ralaaaa of sapty 
car. 


(d) See § 174.615 of this subchapter for 
requirements for cleaning fumigated 
cars 

§ 173.10 [Amended] 

107. In § 173.10, the following changes 
are made: 

a. In paragraph (a), the phrase 
“flammable gas” is removed and 
replaced with the phrase ”2.1 material” 
and the phrase “flammable liquid” is 
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removed and replaced with “Class 3 
material with a flash Doint below 30 °C 

(ioo o *r. 

b. In paragraph (b), the phrase 
“compressed gas” is removed and 
replaced with the phrase “Class 2 
material”. 

c. In paragraph (e), the phrase 
“Flammable liquids and flammable 
gases” is removed and replaced with the 
phrase “Class 3 materials with a flash 
point below 38 °C (100 °F) and Division 
2.1 materials.” 

107a. Section 173.12 is revised to read 
as follows: 

§ 173.12 Exceptions for shipment of waste 
materials. 

(a) Open head drums. If a hazardous 
material that is a hazardous waste is 
required by this subchapter to be 
shipped in a closed head drum (i.e., a 
drum with a 7.0 cm (3 inches) or less 
bung opening) and the hazardous waste 
contains solids or semisolids that make 
its placement in a closed head drum 
impracticable, an equivalent (except for 
closure) open head drum may be used 
for the hazardous waste. 

(b) Lab packs. Waste materials 
classed as Class or Division 3, 4.1, 4.2. 

4.3, 5.1, 6.1, 8. or 9 are excepted from the 
specification packaging requirements of 
this subchapter if packaged in 
combination packagings in accordance 
with this paragraph and transported for 
disposal or recovery by highway only. In 
addition, a generic description from the 

§ 172.101 Table may be used in place of 
specific chemical names, when two or 
more chemically compatible waste 
materials in the same hazard class are 
packaged in the same outside packaging. 
Additional packaging requirements are 
to read as follows: 

(1) The outer packaging must be a UN 
1A2 or UN 1B2 metal drum, a UN ID 
plywood drum, a UN 1G fiber drum or a 
UN 1H2 plastic drum. 

(2) The inner packagings must be 
either glass not exceeding 4 L (1 gallon) 
rated capacity or metal or plastic not 
exceeding 20 L (5.3 gallons) rated 
capacity; 

(3) Each outer packaging may contain 
only one class of hazardous material; 

(4) Inner packagings containing liquid 
must be surrounded by a chemically 
compatible absorbent material in 
sufficient quantity to absorb the total 
liquid contents; 

(5) Gross weight of the complete 
package may not exceed 205 kg (452 
lbs); and 

(6) Materials meeting the definition of 
Division 6.1, Packing Group I, or 
Division 4.2, Packing Group I, may not 
be packaged or described under the 
provisions of this paragraph. 


(c) Reuse of packagings. A previously 
used packaging may be reused for the 
shipment of hazardous waste to 
designated facilities, not subject to the 
reconditioning and reuse provisions 
contained in S 173.28 and part 178 of this 
subchapter, under the following 
conditions: 

(1) Except as authorized by this 
paragraph, the waste must be packaged 
in accordance with this part and offered 
for transportation in accordance with 
the requirements of this subchapter. 

(2) Transportation is performed by 
highway only. 

(3) A package is not offered for 
transportation less than 24 hours after it 
is finally closed for transportation, and 
each package is inspected for leakage 
and is found to be free from leaks 
immediately prior to being offered for 
transportation. 

(4) Each package is loaded by the 
shipper and unloaded by the consignee, 
unless the motor carrier is a private or 
contract carrier. 

(5) The packaging may be used only 
once under this paragraph and may not 
be used again for shipment of hazardous 
materials except in accordance with 

§ 173.28. 

Subpart B—Preparation of Hazardous 
Materials for Transportation 

108. Section 173.21 is revised to read 
as follows: 

§ 173.21 Forbidden materials and 
packages. 

Unless otherwise provided in this 
subchapter, the offering for 
transportation or transportation of the 
following is forbidden: 

(a) Materials that are designated 
“Forbidden” in Column 3 of the 

§ 172.101 Table. 

(b) Forbidden explosives as defined in 
§ 173.51 of this part. 

(c) Electrical devices which are likely 
to create sparks or generate a dangerous 
quantity of heat, unless packaged in a 
manner which precludes such an 
occurrence. 

(d) For carriage by aircraft, any 
package which has a magnetic field of 
more than 0.00525 gauss measured at 4.5 
m (15 feet) from any surface of the 
package. 

(e) A material in the same packaging, 
freight container, or overpack with 
another material, the mixing of which is 
likely to cause a dangerous evolution of 
heat, or flammable or poisonous gases 
or vapors, or to produce corrosive 
materials. 

(f) A package containing a material 
which is likely to polymerize at a 
temperature of 54 °C (130 °F) or less with 
an evolution of a dangerous quantity of 


heat or gas unless stabilized or inhibited 
in a manner to preclude such evolution, 
or a material which has a self 
accelerating decomposition temperature 
(SADT) of 50 *C (122 °F) or less. The 
SADT may be determined by any of the 
test methods described in Part II of the 
UN Recommendations on the Transport 
of Dangerous Goods, Tests and Criteria, 
Second Edition (1990). 

(1) A package meeting the criteria of 
paragraph (f) of this section may be 
required to be shipped under controlled 
temperature conditions. The control 
temperature and emergency temperature 
for a package shall be as specified in the 
table in this paragraph based upon the 
SADT of the material. The control 
temperature is the temperature above 
which a package of the material may not 
be offered for transportation or 
transported. The emergency temperature 
is the temperature at which, due to 
imminent danger, emergency measures 
must be initiated. 


Section 173.21 Table: Method of De¬ 
termining Control and Emergency 
Temperature. 


SADT • 

Control 

temperatures 

Emergency 

temperature 

SADT < 20 ’C 
(68 *F) 

20 “C (36 *F) 
below SADT. 

10 *C (18 *F) 
below SADT. 

20 *C (68 *F) 

< SADT < 

35 -C (95 
•F). 

15 ’C (27 *F) 
below SADT. 

10 *C (18 *F) 
below SADT. 

35 "C (95 -F) 

< SADT < 

50 ’C (122 
•F). 

10 *C (18 *F) 
below SADT. 

5 *C (9 *F) 
below SADT. 

50 *C (122 “F) 

< SADT. 

(*> 

(*) 


1 Self-accelerating decomposition temperature. 
r Temperature control not required. 


(2) For self-reactive materials listed in 
§ 173.224(b) Table control and 
emergency temperatures, where 
required are shown in Columns 4a and 
4b, respectively. For organic peroxides 
listed in The Organic Peroxides Table in 
173.225 control and emergency 
temperatures, where required, are 
shown in Columns 7a and 7b, 
respectively. 

(3) Refrigeration may be used as a 
means of stabilization only when 
approved by the Associate 
Administrator for Hazardous Materials 
Safety. For status of approvals 
previously issued by the Bureau of 
Explosives, see § 171.19 of this 
subchapter. 

(g) Packages which give off a 
flammable gas or vapor, released from a 
material not otherwise subject to this 
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subchapter. likely to create a flammable 
mixture with air in a transport vehicle. 

(h) Packages containing materials 
(other than those classed as explosive) 
which will detonate in a fire. 

(1) For purposes of this paragraph, 
"detonate” means an explosion in which 
the shock wave travels through the 
material at a speed greater than the 
speed of sound. 

(2) When tests are required to 
evaluate the performance of a package 
under the provisions of this paragraph, 
the testing must be done or approved by 
one of the agencies specified in § 173.56. 

(i) A package containing a cigarette 
lighter, or other similar device, equipped 
with an ignition element and containing 
fuel; except that a cigarette lighter or 
similar device subject to this paragraph 
may be shipped if the design of the 
device and its packaging has been 
examined by the Bureau of Explosives 
and specifically approved by the 
Associate Administrator for Hazardous 
Materials Safety. The examination of 
cigarette lighters and similar devices 
containing gaseous fuel will include 
scrutiny for compliance with § 173.308 of 
this part. For the status of approvals 
previously issued by the Bureau of 
Explosives, see § 171.19 of this 
subchapter. 

(j) An organic peroxide of the "ketone 
peroxide" category which contains more 
than 9 percent available oxygen as 
calculated using the equation in 

5 173.128(b)(4)(iii). The category, ketone 
peroxide, includes, but is not limited to; 
Acetyl acetone peroxide 
Cyclohexanone peroxide(s) 

Diacetone alcohol peroxides 
Methylcyclohexanone peroxide(s) 

Methyl ethyl ketone peroxide(s) 

Methyl isobutyl ketone peroxide(s) 

109. In § 173.22 paragraph (a)(4) is 
8dded to read as follows: 

§ 173.22 Shipper's responsibility. 

(a) * * * 

(4) For a DOT specification or UN 
Standard packaging, a person shall 
perform all functions necessary to bring 
that package into compliance with part 
178 of this subchapter, as identified by 
the packaging manufacturer or 
subsequent distributor, in accordance 
with § 178.2(d) of this subchapter. 

• • * • • 

10. In S 173.23, paragraph (a) is 
revised to read as follows: 

§ 173.23 Previously authorized packaging. 

(a) When the regulations specify a 
packaging with a specification marking 
prefix of "DOT," a packaging marked 
prior to January 1,1970, with the prefix 
of "ICC" may be used in its place if the 


packaging otherwise conforms to 
applicable specification requirements. 

• * * • * 

111. Section 173.24 is revised to read 
as follows: 

§ 173.24 General requirements for 
packagings and packages. 

(a) Applicability. Except as otherwise 
provided in this subchapter, the 
provisions of this section apply to¬ 
ll) Bulk and non-bulk packagings; 

(2) New packagings and packagings 
which are reused; and 

(3) Specification and non-specification 
packagings. 

(b) Each package used for the 
shipment of hazardous materials under 
this subchapter shall be designed, 
constructed, maintained, filled, its 
contents so limited, and closed, so that 
under conditions normally incident to 
transportation— 

(1) Except as otherwise provided in 
this subchapter, there will be no 
identifiable (without the use of 
instruments) release of hazardous 
materials to the environment; 

(2) The effectiveness of the packaging 
will not be significantly reduced; 

(3) There will be no mixture of gases 
or vapors in the package which could, 
through any credible spontaneous 
increase of heat or pressure, 
significantly reduce the effectiveness of 
the packaging. 

(c) Authorized packagings. A 
packaging is authorized for a hazardous 
material only if— 

(1) The packaging is prescribed or 
permitted for the hazardous material in 
a packaging section specified for that 
material in Column 8 of the 5 172.101 
Table and conforms to applicable 
requirements in the special provisions of 
Column 7 of the § 172.101 Table and. for 
specification packagings (including U.N. 
standard packagings), the specification 
requirements in parts 178 and 179 of this 
subchapter; or 

(2) The packaging is permitted under, 
and conforms to, provisions contained in 
§8 171.11,171.12,171.12a, 173.3.173.4, 
173.5,173.6.173.7, or 176.11 of this 
subchapter. 

(d) DOT specification and U.N. 
standard packagings. For DOT 
specification packagings (including U.N. 
standard packagings). conformance to 
the applicable specifications in parts 178 
and 179 of this subchapter is required in 
all details. For performance-oriented 
packagings covered by subpart L of part 
178 of this subchapter, each packaging 
must be capable of meeting the 
performance test requirements specified 
in subpart M of part 178 of this 
subchapter for the applicable packing 


group shown in Column 5 of the 
§ 172.101 Table. 

(e) Compatibility. (1) Even though 
certain packagings are specified in this 
part, it is, nevertheless, the 
responsibility of the person offering a 
hazardous material for transportation to 
ensure that such packagings are 
compatible with their lading. This 
particularly applies to corrosivity, 
permeability, softening, premature aging 
and embrittlement. 

(2) Packaging materials and contents 
must be such that there will be no 
significant chemical or galvanic reaction 
between the materials and contents of 
the package. 

(3) Plcstic packagings and 
receptacles, (i) Plastic used in 
packagings and receptacles must be of a 
type compatible with the lading and 
may not be permeable to an extent that 
a hazardous condition is likely to occur 
during transportation, handling or 
refilling. 

(ii) Each plastic packaging or 
receptacle which is used for liquid 
hazardous materials must be capable of 
withstanding without failure the 
procedure specified in Appendix B of 
this part ("Procedure for Testing 
Chemical Compatibility and Rate of 
Permeation in Plastic Packagings and 
Receptacles"). The procedure specified 
in appendix B of this part must be 
performed on each plastic packaging or 
receptacle used for Packing Group I 
materials. The maximum rate of 
permeation of hazardous lading through 
or into the plastic packaging or 
receptacles may not exceed 0.5 percent 
for materials meeting the definition of a 
Division 6.1 material according to 

§ 173.132 and 2.0 percent for other 
hazardous materials, when subjected to 
a temperature no lower than— 

(A) 18 °C (64 °F) for 180 days in 
accordance with Test Method 1 in 
appendix B of this part; 

(B) 50 °C (122 °F) for 28 days in 
accordance with Test Method 2 in 
appendix B of tills part; or 

(C) 60 °C (140 °F) for 14 days in 
accordance with Test Method 3 in 
appendix B of this part. 

(iii) Alternative procedures or rates of 
permeation are permitted if they yield a 
level of safety equivalent to or greater 
than that provided by paragraph 
(e)(3)(ii) of this section and are 
specifically approved by the Associate 
Administrator for Hazardous Materials 
Safety. 

(4) Mixed contents. Hazardous 
materials may not be packed or mixed 
together in the same outer packaging 
with other hazardous or nonhazardous 
materials if such materials are capable 
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of reacting dangerously with each other 
and causing— 

(i) Combustion or dangerous evolution 
of heat; 

(ii) Evolution of flammable or 
poisonous gases; or 

(iii) Formation of unstable or 
corrosive materials. 

(5) Packagings used for solids, which 
may become liquid at temperatures 
likely to be encountered during 
transportation, must be capable of 
containing the hazardous material in the 
liquid state. 

(f) Closures. (1) Closures on 
packagings shall be so designed and 
closed that under conditions (including 
the effects of temperature and vibration) 
normally incident to transportation— 

(1) Except as provided in paragraph (g) 
of this section, there is no identifiable 
release of hazardous materials to the 
environment from the opening to which 
the closure is applied; and 

(ii) The closure is secure and 
leakproof. 

(2) Except as otherwise provided in 
this subchapter, a closure (including 
gaskets or other closure components, if 
any) used on a specification packaging 
must conform to all applicable 
requirements of the specification. 

(g) Venting. Venting of packagings, to 
reduce internal pressure which may 
develop by the evolution of gas from the 
contents, is permitted only when— 

(1) Transportation by aircraft is not 
involved; 

(2) Except as otherwise provided in 
this subchapter, the evolved gases are 
not toxic, flammable or asphyxiant 

gases; 

(3) The packaging is designed so as to 
preclude an identifiable release of 
hazardous materials from the receptacle; 

and 

(4) For shipments in bulk packagings. 
venting is authorized for the specific 
hazardous material by a special 
provision in the § 172.101 Table or by 
the applicable bulk packaging 
specification in part 178 of this 
subchapter. 

(h) Outrage and filling limits—(1) 
General. When filling packagings and 
receptacles for liquids, sufficient ullage 
(outage) must be left to ensure that 
neither leakage nor permanent 
distortion of the packaging or receptacle 
will occur as a result of an expansion of 
the liquid caused by temperatures likely 
to be encountered during transportation. 
Requirements for outage and filling 
limits for non-bulk and bulk packagings 
are specified in 55 173.24a(d) and 
173.24b(a), respectively. 

(2) Compressed gases and cryogenic 
liquids. Filling limits for compressed 
gases and cryogenic liquids are 


specified in § § 173.301 through 173.306 
for cylinders and 55 173.314 through 
173.319 for bulk packagings. 

(i) Air transportation. Packages 
offered or intended for transportation by 
aircraft must conform to the general 
requirements for transportation by 
aircraft in 5 173.27, except as provided 
in § 171.11 of this subchapter. 

112. Section 173.24a is added to read 
as follows: 

§ 173.24a Additional general requirements 
for non-bulk packagings and packages. 

(a) Packaging design. Except as 
provided in § 172.312 of this subchapter: 

(1) Inner packaging closures. A 
combination packaging containing liquid 
hazardous materials must be packed so 
that closures on inner packagings are 
upright. 

(2) Friction. The nature and thickness 
of the outer packaging must be such that 
friction during transportation is not 
likely to generate an amount of heat 
sufficient to alter dangerously the 
chemical stability of the contents. 

(3) Securing and cushioning. Inner 
packagings of combination packagings 
must be so packed, secured and 
cushioned to prevent their breakage or 
leakage and to control their movement 
within the outer packaging under 
conditions normally incident to 
transportation. Cushioning material 
must not be capable of reacting 
dangerously with the contents of the 
inner packagings. 

(4) Metallic devices. Nails, staples 
and other metallic devices shall not 
protrude into the interior of the outer 
packaging in such a manner as to be 
likely to damage inner packagings or 
receptacles. 

(5) Vibration. Each non-bulk package 
must be capable of withstanding, 
without rupture or leakage, the vibration 
test procedure specified in § 178.608 of 
this subchapter. 

(b) Non-bulk packaging filling limits. 
(1) A single or composite non-bulk 
packaging may be filled with a liquid 
hazardous material only when the 
specific gravity of the material does not 
exceed that marked on the packaging, or 
a specific gravity of 1.2 if not marked, 
except as follows: 

(i) A Packing Group I packaging may 
be used for a Packing Group II material 
with a specific gravity not exceeding the 
greater of 1.8, or 1.5 times the specific 
gravity marked on the packaging, 
provided all the performance criteria 
can still be met with the higher specific 
gravity material; 

(ii) A Packing Group I packaging may 
be used for a Packing Group III material 
with a specific gravity not exceeding the 
greater of 2.7, or 2.25 times the specific 


gravity marked on the packaging, 
provided all the performance criteria 
can still be met with the higher specific 
gravity material; and 

(iii) A Packing Group II packaging 
may be used for a Packing Group III 
material with a specific gravity not 
exceeding the greater of 1.8, or 1.5 times 
the specific gravity marked on the 
packaging, provided all the performance 
criteria can still be met with the higher 
specific gravity material. 

(2) A single or composite non-bulk 
packaging may not be filled with a solid 
hazardous material to a gross mass 
greater than the maximum gross mass 
marked on the packaging. 

(3) A single or composite non-bulk 
packaging which is tested and marked 
for liquid hazardous materials may be 
filled with a solid hazardous material to 
a gross mass, in kilograms, not 
exceeding the rated capacity of the 
packaging in liters, multiplied by the 
specific gravity marked on the 
packaging, or 1.2 if not marked. 

(4) Packagings tested as prescribed in 
§ 178.605 of this subchapter and marked 
with the hydrostatic test pressure as 
prescribed in § 178.503(a)(5) of this 
subchapter may be used for liquids only 
when the vapor pressure of the liquid 
conforms to one of the following: 

(i) The vapor pressure must be such 
that the total pressure in the packaging 
(i.e., the vapor pressure of the liquid plus 
the partial pressure of air or other inert 
gases, less 100 kPa (15 psi)) at 55 °C (131 
°F), determined on the basis of a 
maximum degree of filling in accordance 
with paragraph (b)(1) of this section and 
a filling temperature of 15 °C (59 °F)), 
will not exceed two-thirds of the marked 
test pressure; 

(ii) The vapor pressure at 50 °C (122 
°F) must be less than four-sevenths of 
the sum of the marked test pressure plus 
100 kPa (15 psi); or 

(iii) The vapor pressure at 55 8 C (131 
°F) must be less than two-thirds of the 
sum of the marked test pressure plus 100 
kPa (15 psi). 

(5) No hazardous material may remain 
on the outside of a package after filling 

(c) Mixed contents. (1) An outer non¬ 
bulk packaging may contain more than 
one hazardous material only when— 

(i) The inner and outer packagings 
used for each hazardous material 
conform to the relevant packaging 
sections of this part applicable to that 
hazardous material; 

(ii) The package as prepared for 
shipment meets the performance tests 
prescribed in part 178 of this subchapter 
for the packing group indicating the 
highest order of hazard for the 
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hazardous materials contained in the 
package; 

(iii) Corrosive materials in bottles are 
further packed in securely closed inner 
receptacles before packing in outer 
packagings; and 

(iv) For transportation by aircraft, the 
total net quantity does not exceed the 
lowest permitted maximum net quantity 
per package as shown in Column 9a or 
9b, as appropriate, of the § 172.101 
Table. The permitted maximum net 
quantity must be calculated in kilograms 
if a package contains both a liquid and a 
solid. 

(2) A packaging containing inner 
packagings of Division 0.2 materials may 
not contain other hazardous materials, 
except dry ice. 

(d) Liquids must not completely Fill a 
receptacle at a temperature of 55 # C (131 
°F) or less. 

113. Section 173.24b is added to read 
as follows: 

§ 173.24b Additional general requirements 
for bulk packagings. 

(a) Outage and filling limits. (1) 

Liquids must be so loaded that the 
outage is at least one percent of the total 
capacity of a cargo or portable tank, or 
compartment thereof, or at least one 
percent of the total capacity of the tank 
and dome for tank car and multi-unit 
tank car tanks at the reference 
temperature of 48 “C (115 *F) for 
uninsulated tanks and 41 e C (105 *F) for 
insulated tanks. 

(2) Hazardous materials may not be 
loaded into the dome of a tank car. If the 
dome of the tank car does not provide 
sufficient outage, vacant space must be 
left in the shell to provide the required 
outage. 

(3) Bulk packagings for liquids toxic 
by inhalation. For a liquid which meets 
the definition for Division 6.1, Packing 
Group I. based on inhalation toxicity, 
the outage in a bulk packaging must be 
at least five percent of the total capacity 
of the tank or compartment at the 
reference temperature of 46 *C (115 °F) 
for uninsulated tanks and 41 *C (105 # F) 
for insulated tanks. 

(b) Equivalent steel . For the purposes 
of this section, stainless steel is steel 
with a guaranteed minimum tensile 
strength of 51.7 deka newtons per 
square millimeter (75,000 psi) and a 
guaranteed elongation of 40 percent or 
greater. Where the regulations permit 
steel other than stainless steel to be 
used in place of a specified stainless 
steel (for example, as in $ 172.102 of this 
subchapter, special provision B30), the 
minimum thickness for the steel must be 
obtained from one of the following 
formulas, as appropriate: 

Formula for metric units: 


e, = (12.74eo)/(Rni» A,)V5 
Formula for non-metric units: 
e,=(144.2e 0 )/(Rm, A»)V5 
where: 

eo = Required thickness of the reference 
stainless steel in millimeters or inches 
respectively; 

e» = Equivalent thickness of the steel used in 
millimeters or inches respectively; 

Rm» = Specified minimum tensile strength of 
the steel used in deka-newtons per 
square millimeter or pounds per square 
inch respectively; and 
A» = Specified minimum percentage 

elongation of the steel used multiplied by 
100 (for example, 20 percent times 100 
equals 20). Elongation values used must 
be determined from a GO mm or 2 inch 
test specimen. 

(c) Air pressure in excess of ambient 
atmospheric pressure may not be used 
to load or unload any lading which may 
create an air-enriched mixture within 
the flammability range of the lading in 
the vapor space of the tank. 

(d) A bulk packaging may not be 
loaded with a hazardous material that: 

(1) Is at a temperature outside of the 
packaging’s design temperature range; 
or 

(2) Due to its density, exceeds the 
maximum weight of lading marked on 
the specification plate. 

114. In § 173.25, paragraph (b) is 
removed and reserved, paragraph (a)(3) 
is revised, and paragraph (a)(5) is added 
to read as follows: 

§ 173.25 Authorized packages and 
overpacks. 

(a) * * 

(3) Each package subject to the 
orientation marking requirements of 

§ 172.312 of this subchapter is packed in 
the overpack with its filling holes up and 
the overpack is marked with package 
orientation marking arrows on two 
opposite vertical sides of the overpack 
with the arrows pointing in the correct 
direction of orientation. 

« • * • • 

(5) Packages containing Class 8 
(corrosive) or Division 5.1 (oxidizing) 
materials in Packing Group I may not be 
overpacked with any other materials. 

(b) [Reserved) 

• • » « • 

115. Section 173.26 is revised to read 
as follows: 

§ 173.26 Quantity limitations. 

When quantity limitations do not 
appear in the packaging requirements of 
this subchapter, the permitted gross 
weight or capacity authorized for a 
packaging is as shown in the packaging 
specification or standard in part 178 or 
179, as applicable, of this subchapter. 


110. Section 173.27 is revised to read 
as follows: 

§ 173.27 General requirements for 
transportation by aircraft 

(a) The requirements of this section 
are in addition to the requirements in 

§ 173.24 and apply to packages offered 
or intended for transportation aboard 
aircraft. Notwithstanding any Packing 
Group III performance level specified in 
Column 5 of the $ 172.101 Table, the 
required performance level for packages 
containing Class 4, 5. or 8 materials, 
when offered or intended for 
transportation aboard aircraft, is at the 
Packing Group 11 performance level, 
unless otherwise excepted from 
performance requirements in subpart E 
of this part. 

(b) Packages authorized on board 
aircraft. (1) When Column 9a of the 

§ 172.101 Table indicates that a material 
is “Forbidden”, that material may not be 
offered for transportation or transported 
aboard passenger-carrying aircraft. 

(2) When Column 9b of the § 172.101 
Table indicates that a material is 
“Forbidden”, that material may not be 
offered for transportation or transported 
aboard aircraft. 

(3) The maximum quantity of 
hazardous material in a package that 
may be offered for transportation or 
transported aboard a passenger-carrying 
aircraft or cargo aircraft may not exceed 
that quantity prescribed for the material 
in Column 9a or 9b, respectively, of the 

§ 172.101 Table. 

(4) A package containing a hazardous 
material which is authorized aboard 
cargo aircraft but not aboard passenger 
aircraft must be labeled with the 
CARGO AIRCRAFT ONLY label 
required by § 172.402(b) of this 
subchapter and may not be offered for 
transportation or transported aboard 
passenger-carrying aircraft. 

(c) Pressure requirements. (1) 
Packagings must be designed und 
constructed to prevent leakage that may 
be caused by changes in altitude and 
temperature during transportation 
aboard aircraft. 

(2) Packagings for which retention of 
liquid is a basic function must be 
capable of withstanding without leakage 
the greater of— 

(i) An internal pressure which 
produces a pressure of not less than 75 
kPa (11 psi) for liquids in Packing Group 
III of Class 3 or Division 6.1. or 95 kPa 
(14 psi) for other liquids; or 

(ii) A pressure related to the vapor 
pressure of the liquid to be conveyed, 
determined by one of the following: 

(A) The total gauge pressure 
measured in the receptacle (i.e., the 
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vapor pressure of the material and the 
partial pressure of air or other inert 
gases, less 100 kPa (15 psi)) at 55 *C (131 
°F). multiplied by a safety factor of 1.5; 
determined on the basis of a filling 
temperature of 15 °C (59 *F) and a 
degree of filling such that the receptacle 
is not completely liquid full at a 
temperature of 55 °C (131 W F) or less; 

(B) 1.75 times the vapor pressure at 50 
X (122 °F) less 100 kPa (15 psi); or 

(C) 1.5 times the vapor pressure at 55 
°C (131 *) less 100 kPa (15 psi). 

(3) Notwithstanding the provisions of 
paragraph (c)(2) of this section— 

(i) Hazardous materials may be 
contained in an inner packaging which 
does not itself meet the pressure 
requirement provided that the inner 
packaging is packed within a 
supplementary packaging which does 
meet the pressure requirement and oilier 
applicable packaging requirements of 
this subchapter. 

(ii) Packagings which are subject to 
the hydrostatic pressure test and 
marking requirements of §§ 17a605 and 
178.503(a)(5), respectively, of this 
subchapter must have a marked test 
pressure of not less than 250 kPa (36 psi) 
for liquids in Packing Group 1, 80 kPa (12 
psi) for liquids in Packing Group III of 
Class 3 or Division 6.1, and 100 kPa (15 
psi) for other liquids. 

Table 1.—Maximum Net Capacity 


(d) Closures. Stoppers, corks or other 
such friction-type closures must be held 
securely, tightly and effectively in place 
by positive means. Each screw-type 
closure on any packaging must be 
secured to prevent closure from 
loosening due to vibration or substantial 
change in temperature. 

(e) Absorbent materials. Except as 
otherwise provided in this subchapter, 
liquids in Packing Group I or II of Class 
3,4, 5, 6, or 8, when in glass or 
earthenware inner packagings, must be 
packaged using material capable of 
absorbing and not likely to react 
dangerously with the liquid. Absorbent 
material is not required if the inner 
packagings are so protected that 
breakage of them aad leakage of their 
contents from the outer packaging is not 
likely to occur under normal conditions 
of transportation and is not required for 
packagings containing liquids in Packing 
Group II for transport aboard cargo 
aircraft only. Where absorbent material 
is required end an outer packaging is not 
liquid-tight, a means of containing the 
liquid in the event of leakage must be 
used in the form of a leakproof liner, 
plastic bag or other equally efficient 
means of containment. Where absorbent 
material is required, the quantity and 
disposition of it in each outer packaging 
must be as follows: 

of Inner Packaging for Transportation 


(1) For packagings containing liquids 
in Packing Group I offered for 
transportation or transported aboard 
passenger-carrying aircraft, each 
packaging must contain sufficient 
absorbent material to absorb the 
contents of all inner packagings 
containing such liquids; 

(2) For packagings containing liquids 
in Packing Group I offered for 
transportation or transported aboard 
cargo aircraft only 8nd packagings 
containing liquids in Packing Group II 
offered for transportation or transported 
aboard passenger aircraft, each package 
must contain sufficient absorbent 
material to absorb the contents of any 
one of the inner packagings containing 
such liquids and, where they are of 
different sizes and quantities, sufficient 
absorbent material to absorb the 
contents of the inner packaging 
containing the greatest quantity of 
liquid. 

(f) Combination packagings. Unless 
otherwise specified in this part, or in 
§ 171.11 of this subchapter, when 
combination packagings are offered for 
transportation aboard aircraft, inner 
packagings must conform to the quantity 
limitations set forth in Table 1 of this 
paragraph for transport aboard 
passenger-carrying aircraft and Table 2 
of this paragraph for transport aboard 
cargo aircraft only, as follows: 

on Passenger-Carrying Aircraft 


Maximum net quantity per package from Column 9a of the $ 172.101 Table 

Maximum authorized net capacity of each inner 
packaging 

Glass, earthenware or 
fiber inner packagings 

Metal or pls$5c inner 
packagings 

liquids: 

Not greater than 0 fit,.............. ._. 

0.51... 

0.5L 

Greater than 0 51 ,. not greater than It __ „.-.-.._. 

0.51..„. 

IL. 

Greater than IL, not greater than 5L..... 


5L 

Greater than 5L. not g r eater than 60L .... ....... 

2.5L.. 

10L. 

Greater than 60 L, not greater than 220L... 

5L...-..... 

25L 

Greater than 2201..-. .. ... .. . . 

No limit..... 

No limit 

1 *0- 
2.5 kg. 

10 kg. 

No limit. 

Solids: 

Not greater than 5 kg.. . 

0.5 kg . 

Greater than 5 kg, not greater than 25 kg... 

1 kg_ 

Greater than 25 kg. not greater than 200 kg. . .. .. . ..... . .. 

5 kg. T ., r ,., 

Greater than 200 kg. _ . ... . . . 

No limit... ,, , 




Table 2.—Maximum Net Capacity of Inner Packaging for Transportation on Cargo Aircraft 


Maximum net Quantity per package from Column 9b of the $ 172.101 Tab*e 

Maximum authorized net capacity of each inner 
packaging 

Glass, earthenware or 
fiber rnner packagings 

Metal or plastic inner 
packagings 

LqunJs: 



Not greater than 2.5L........ 

IL__ 

IL. 

Greater than 2.5L, not greater than 30L... 

2.5L 

2.5L 

Greater man 30L, not greater than 60L.„. 

51___ 

10L. 

Greater than 60L. not greater than 220L........ 

5L.... 

25L. 
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Table 2.—Maximum Net Capacity of Inner Packaging for Transportation on Cargo Aircraft— Continued 


Maximum net quantity per package from Column 9b of the $ 172.101 Table 

Maximum authorized net capacity of each inner 
packaging 

Glass, earthenware or 
fiber inner packagings 

Metal or plastic inner 
packagings 

Greater than 220L.............. 

No limit.„.. 

No limit. 

2.5 kg. 

5g. 

10 kg. 

No limit. 

Solids: 

Not greater than 15 kg ............... 

1kg.„. 

Greater than 15 kg, not greater than 50 kg. 

2 5 kg 

Greater than 50 kg. not greater than 200 kg. 

5 ka 

Greater than 200 kg. 

No limit 




(g) Cylinders. For any cylinder 
containing hazardous materials and 
incorporating valves, sufficient 
protection must be provided to prevent 
operation of, and damage to, the valves 
during transportation, by one of the 
following methods: 

(1) By equipping each cylinder with 
securely attached valve caps or 
protective headings; or 

(2) By boxing or crating the cylinder. 

(h) Tank cars and cargo tanks. Any 
tank car or cargo tank containing a 
hazardous material may not be 
transported aboard aircraft. 

117. Section 173.28 is revised as 
follows: 

§ 173.28 Reuse reconditioning and 
remanufacture of packagings. 

(a) General. Packagings and 
receptacles used more than once must 
be in such condition, including closure 
devices and cushioning materials, that 
they conform in all respects to the 
prescribed requirements of this 
subchapter. Before reuse, each 
packaging must be inspected and may 
not be reused unless free from 
incompatible residue, rupture, or other 
damage which reduces its structural 
integrity. 

(b) Reuse of non-bulk packaging. A 
non-bulk packaging used more than 
once must conform to the following 
provisions and limitations: 

(1) A non-bulk packaging which, upon 
inspection, shows evidence of a 
reduction in integrity may not be reused 
unless it is reconditioned in accordance 
with paragraph (c) of this section. 

(2) Before reuse, packagings subject to 
the leakproofness test with air 
prescribed in § 178.604 of this 
subchapter shall be— 

(i) Retested in accordance with 

§ 178.604 of this subchapter using an 
internal air pressure (gauge) of at least 
48 kPa (7.0 psi); and 

(ii) Marked as required by paragraph 

(c) of this section and § 178.503(c) of this 
subchapter; 


(3) Packagings made of paper, plastic 
film, or textile are not authorized for 
reuse; 

(4) Metal and plastic drums and 
jerricans used as single packagings or 
the outer packagings of composite 
packagings are authorized for reuse only 
when they are marked in millimeters 
with the minimum thickness of the 
packaging material and conform to the 
following minimum construction criteria: 


Marked, or rated, 
capacity (net 
mass) not over 

Minimum thickness of packaging 
material 

Metal drum or 
jemcan 

Plastic drum or 
jerrican 

20L (20 kg).. 

0.6 mm (0.024 

1.2 mm (0.047 


Inch). 

inch). 

40L (40 kg). 

0.7 mm (0.028 

1.8 mm (0.071 


inch). 

inch). 

120L (120 kg). 

0.9 mm (0.035 

2.2 mm (0.087 


inch). 

inch). 

220L (220 kg). 

0.96 mm 

2.2 mm (0.087 


(0.038 inch) 1 . 

inch). 

450L (450 kg). 

1.8 mm (0.071 

5.0 mm (0.197 


inch). 

inch). 


1 Metal drums or jerricans constructed with a mini¬ 
mum thickness of 0.82 mm (0.032 inch) body and 
1.09 mm (0.043 inch) heads are authorized. 


(5) Plastic inner receptacles of 
composite packagings must have a 
minimum thickness of 1.5 mm (0.059 
inch). 

(6) A previously used non-bulk 
packaging may be reused for the 
shipment of hazardous waste, not 
subject to the reconditioning and reuse 
provisions of this section, in accordance 
with § 173.12(c). 

(c) Reconditioning of non-bulk 
packaging. (1) For the purpose of this 
subchapter, reconditioning of metal 
drums is: 

(i) Cleaning to base material of 
construction, with all former contents, 
internal and external corrosion, and any 
coatings and labels removed; 

(ii) Restoring to original shape and 
contour, with chimes (if any) 
straightened and sealed, and all non- 
integral gaskets replaced: and 

(iii) Inspecting after cleaning but 
before painting, Packagings that have 
visible pitting, significant reduction in 
material thickness, metal fatigue, 


damaged threads or closures, or other 
significant defects, must be rejected. 

(2) For the purpose of this subchapter, 
reconditioning of a non-bulk packaging 
other than a metal drum is restoring the 
packaging by repair, or replacement of 
non-integral packaging components 
(such as removable gaskets, closure 
devices, cushioning material, etc.) to a 
condition such that it conforms in all 
respects with the prescribed 
requirements of this subchapter. 
Packagings which have significant 
defects which cannot be repaired may 
not be reused. 

(3) A person who reconditions a 
packaging manufactured and marked 
under the provisions of subpart L of part 
178 of this subchapter, shall mark that 
packaging as required by § 178.503(c) of 
this subchapter. The marking is the 
certification of the reconditioner that the 
packaging conforms to the standard for 
which it is marked and that all functions 
performed by the reconditioner which 
are prescribed by this subchapter have 
been performed in compliance with this 
subchapter. 

(d) Remanufacture of non-bulk 
packagings. For the purpose of this 
subchapter, remanufacture is the 
conversion of a non-specification, non¬ 
bulk packaging to a DOT specification 
or U.N. standard, the conversion of a 
packaging meeting one specification or 
standard to another specification or 
standard (for example, conversion of 
1A1 non-removable head drums to 1A2 
removable head drums) or the 
replacement of integral structural 
packaging components (such as non¬ 
removable heads on drums). A person 
who remanufactures a non-bulk 
packaging to conform to a specification 
or standard in part 178 of this 
subchapter is subject to the 
requirements of part 178 of this 
subchapter as a manufacturer. 

118. Section 173.29 is revised to read 
as follows: 

§ 173.29 Empty packagings. 

(a) General. Except as otherwise 
provided in this section, an empty 
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packaging containing only the residue of 
a hazardous material shall be offered for 
transportation and transported in the 
same manner as when it previously 
contained a greater quantity of that 
hazardous material. 

(b) Notwithstanding the requirements 
of paragraph (a) of this section, an 
empty packaging is not subject to any 
other requirements of this subchapter if 
it conforms to the following provisions: 

(1) Any hazardous material shipping 
name and identification number 
markings, and any hazard warning 
labels or placards are removed, 
obliterated, or securely covered in 
transportation. This provision does not 
apply to transportation in a transport 
vehicle or a freight container if the 
packaging is not visible during 
transportation and the packaging is 
loaded by the shipper and unloaded by 
the shipper or consignee; 

(2) The packaging— 

(i) Is unused; 

(ii) Is sufficiently cleaned of residue 
and purged of vapors to remove any 
potential hazard; 

(iii) Is refilled with a material which is 
not hazardous to such an extent that 
any residue remaining in the packaging 
no longer poses a hazard; or 

(iv) Contains only the residue of— 

(A) An ORM-D material; or 

(B) A non-flammable gas with no 
subsidiary hazard at an absolute 
pressure less than 276 kPa (40 psia); at 
21 *C (70 °F); and 

(3) Any material contained in the 
packaging does not meet the definitions 
in $ 171.8 of this subchapter for either a 
hazardous substance or a hazardous 
waste. 

(c) A non-bulk packaging containing 
only the residue of a hazardous material 
covered by Table 2 of § 172.504 of this 
subchapter — 

(1) Does not have to be included in 
determining the applicability of the 
placarding requirements of subpart F of 
part 172 of this subebapter, and 

(2) Is not subject to the shipping paper 
requirements of this subchapter when 
collected and transported by a contract 
or private carrier for reconditioning, 
remanufacture or reuse. 

(d) Notwithstanding the stowage 
requirements in Column 10a of the 

§ 172.101 Table for transportation by 
vessel, an empty drum or cylinder may 
be stowed on deck or under deck. 

(e) Specific provisions for describing 
an empty packaging on a shipping paper 
appear in § 172.203(e) of this subchapter. 

(f) An empty tank car must conform to 
ihe placarding requirements specified in 
§ 172.510(c) of this subchapter. 

119. In § 173.31, in Retest Table 1 in 
paragraph (c). the footnote designator " 


in the Table is removed and footnote * is 
removed and reserved, paragraph (a)(1) 
is revised, and paragraphs (a)(12) 
through (a)(17) are added to read as 
follows: 

§ 173.31 Qualification, maintenance, and 
use of tank cars. 

(a) * # * (1) Except as otherwise 
provided in paragraphs (a)(2) and (a)(ll) 
of this section, each tank car used for 
the transportation of hazardous 
materials must meet the requirements of 
the applicable specification and 
regulations for the transportation of the 
particular hazardous material. See 
paragraph (a)(3) of this section. 

« * • • * 

(12) Pressure relief devices on tank 
car tanks must be of a type and design 
approved by the AAR Committee on 
Tank Cars and be constructed of metal 
not subject to deterioration by the 
lading. 

(13) A Specification DOT-106A or 
110A multi-unit tank car tank may be 
offered for transportation aboard a 
passenger vessel only as authorized in 
5 173.32(a)(4). 

(14) Tank test pressure must be equal 
to or greater than the greatest of the 
following: 

(i) Except for shipments of carbon 
dioxide, anhydrous hydrogen chloride, 
vinyl fluoride, ethylene, or hydrogen, 133 
percent of the sum of lading vapor 
pressure at the reference temperature of 
46 *C (115 *F) for uninsulated tanks or 41 
°C (105 °F) for insulated tanks plus static 
head plus gas padding pressure in the 
ullage space or dome of tank; 

(ii) 133 percent of the maximum 
loading or unloading pressure, 
whichever is greater or 

(iii) The minimum pressure prescribed 
by the specification in Part 179 of this 
subchapter or for the specific hazardous 
material in the applicable packaging 
section in Subpart F or G of this Part. 

(15) Except for shipments of 
chloroprene in Class DOT 115 tank car 
tanks, single unit tank car tanks used for 
materials meeting the definition for 
Division 6.1 liquids, Packing Group I or 
II, Class 2 gases, or Class 3 or 4 liquids, 
may not be equipped with nonreclosing 
pressure relief devices. However, a tank 
car tank built before January 1,1991 and 
equipped with non-reclosing pressure 
relief devices may be used to transport a 
Division 6.1 or Class 4 liquid provided 
that the liquid does not meet the 
definition of Division 6.1, Packing Group 
I, for inhalation toxicity (See 55 173.132 
and 173.133 of this subchapter). Unless 
otherwise specifically provided in this 
subchapter, breather holes are not 
authorized on frangible discs of tank car 
tank safety vents. 


(16) For tanks used to transport 
materials with a primary or secondary 
hazard of Class 8 which are to be reused 
for Class 2 materials, both tank and 
pressure relief valves shall be retested 
prior to loading with the Class 2 
material. 

(17) Heating coils. Tank car tanks 
used for materials meeting the definition 
for Division 2.3 or for Division 6.1, 
Packing Group 1, based on inhalation 
toxicity, may not be equipped with 
interior heating coils. 

• • • * • 

120. In § 173.32 paragraph (a)(6) and 
paragraphs (q) through (s) are added to 
read as follows: 

5 173.32 Qualification, maintenance 3nd 
use of portable tanks. 

( a ) * 

(6) A DOT 51 portable tank may be 
used where DOT 56 or DOT 57 type 
portable tanks or DOT 60 portable tanks 
are authorized. A DOT 60 portable tank 
may be used where DOT 50 or DOT 57 
type portable tanks are authorized. A 
higher integrity tank used instead of a 
specified portable tank must meet the 
same design profile; e.g., a DOT 51 
portable tank must be lined if used 
instead of a lined DOT 60 portable tank. 
• * • * • 

(q) Maximum Lading Pressure. Prior 
to filling and offering a portable tank for 
transportation, the person must confirm 
that the portable tank conforms to the 
specification required for the lading and 
that the maximum allowable working 
pressure (MAWP) of the portable tank is 
greater to or equal to the largest 
pressure obtained under the following 
conditions: 

(1) For compressed gases and certain 
refrigerated liquids that are not 
cryogenic liquids, the pressure 
prescribed in 5 173.315 of this 
subchapter. 

(2) For liquid hazardous materials not 
covered in paragraph (q)(l) of this 
section, the sum of the vapor pressure of 
the lading at 40 °C (115 *F), plus the tank 
static head exerted by the lading, plus 
any pressure exerted by the gas 
padding, including air in the ullage 
space. 

(3) The pressure prescribed in Subpart 
B, D, E, F, G or H of this part, as 
applicable. 

(4) The maximum pressure used to 
load or unload the lading. 

(r) Unless otherwise specified, where 
a portable tank is authorized, minimum 
tank design pressure is 172 kPa (25 psig) 
for any Packing Group I or Packing 
Group II liquid lading that meets more 
than one hazard class definition. 
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(s) Any DOT specification portable 
tank manufactured prior to January 1, 
1992 that is equipped with a non- 
reclosable pressure relief device can 
continue in service for the commodities 
for which it is authorized. Except for 
DOT Specification 56 and 57 portable 
tanks, any DOT specification portable 
tank manufactured after January 1,1992 
used for materials meeting the definition 
for Division 6.1 liquids, Packing Group 1 
or II, Class 2 gases, or Class 3 or 4 
liquids, must be equipped with a 
reclosing pressure relief valve having 
adequately-sized venting capacity. 

121. In 5 173.32c. paragraphs (a), (b), 
(g)(2) and (o) are revised and paragraph 
(p) is added to read as follows: 

§ 173.32c Use of Specification IM portable 
tanks. 

(a) No person may offer a hazardous 
material for transportation in an IM 
portable tank except as authorized by 
this subchapter. 

(b) Except as otherwise provided in 
this subpart, an IM portable tank may 
not be used for the transportation of a 
hazardous material unless it meets the 
requirements of this subchapter. 

♦ • • * # 

( 8 ) * * 4 

(2) When this paragraph (g)(2) is 
specified for a hazardous material by 
the IM Tank Table in § 172.102 of this 
subchapter, each filling or discharge 
connection located below the normal 
liquid level of the tank, or compartment 
thereof, has three serially-mounted 
closures consisting of an internal 
discharge valve capable of being closed 
from a location remote from the valve 
itself, an external valve, and a bolted 
blank flange or other suitable, liquid- 
tight closure on the outlet side of the 
external valve. 

« • * * * 

(o) An IM 101 tank may be used 
whenever an IM 102 tank is authorized 
provided it meets the requirements for 
pressure relief devices, bottom outlets 
and any other special provisions 
specified for the IM 102 tank in § 172.102 
of this subchapter. 

(p) Any IM 101 or IM 102 portable 
tank certified by an approval agency 
prior to January 1,1992. that is equipped 
with a non-reclosable pressure relief 
device may continue in service for the. 
commodities for which it is authorized. 
Any IM 101 and IM 102 portable tank 
certified after January 1,1992, used for 
materials meeting the definition for 
Division 6.1 liquids. Packing Group I or 
II, or Class 3 or 4 liquids, must be 
equipped with a reclosing pressure relief 
valve having adequately-sized venting 
capacity. 


§ 173.32d [ Removed 1 

122. Section 173.32d is removed. 

123. In 173.33, paragraphs (b)(2)(ii) and 
(b)(2](iii) are removed and reserved and 
paragraphs (f) and (g) are added to read 
as follows: 

§ 173.33 Hazardous materials in cargo 
tank motor vehicles. 

• * * * * 

(f) An MC 331 type cargo tank may be 
used where MC 306, MC 307, MC 312, 
DOT 406. DOT 407 or DOT 412 type 
cargo tanks are authorized. An MC 307, 
MC 312, DOT 407 or DOT 412 type cargo 
tank may be used where MC 306 or DOT 
406 type cargo tanks are authorized. A 
higher integrity tank used instead of a 
specified tank must meet the same 
design profile (for example, an MC 331 
cargo tank must be lined if used in place 
of a lined MC 312 cargo tank.) 

(g) Unless otherwise specified, where 
MC 307, MC 312, DOT 407 or DOT 412 
cargo tanks are authorized, minimum 
tank design pressure is 172.4 kPa (25 
psig) for any Packing Group I or Packing 
Group II liquid lading that meets more 
than one hazard class definition. 

124. Section 173.40 is added to subpart 
B of part 173 to read as follows: 

§ 173.40 General packaging requirements 
for poisonous materials required to be 
packaged in cylinders. 

When this section is referenced in the 
packaging section for a hazardous 
material elsewhere in this part, the 
following requirements are applicable to 
cylinders used for that material: 

(a) Authorized cylinders. A cylinder 
must conform to one of the 
specifications for cylinders in subpart C 
of part 178 of this subchapter, except 
that Specification 8, 8AL and 39 
cylinders are not authorized. 

(b) Outage and pressure requirements. 
The pressure of the hazardous material 
at 55 °C (131 °F) must not exceed the 
service pressure of the cylinder. 
Sufficient outage shall be provided so 
that the cylinder will not be liquid full at 
55 e C (131 °F). 

(c) Closures. Each cylinder must be 
closed with a plug or valve conforming 
to the following: 

(1) Each plug or valve must have a 
taper-threaded connection directly to 
the cylinder and be capable of 
withstanding the test pressure of the 
cylinder: 

(2) Each valve must be of the packless 
type with non-perforated diaphragm, 
except that for corrosive materials, a 
valve may be of the packed type 
provided the assembly is made gas-tight 
by means of a seal cap with gasketed 
joint attached to the valve body or the 


cylinder to prevent loss of material 
through or past the packing; 

(3) Each valve outlet must be sealed 
by a threaded cap or threaded solid 
plug, and 

(4) Cylinder, valves, plugs, outlet caps, 
luting and gaskets must be compatible 
with each other and with the lading. 

(d) Additional protection. Additional 
protection requirements for thin-walled 
cylinders and for cylinders equipped 
with valves are as follows: 

(1) Each cylinder which has a wall 
thickness at any point of less than 2.03 
mm (0.080 inch) and each cylinder which 
does not have fitted valve protection 
must be overpacked in a 4C1, 4D. 4F, 4G, 
4H1 or 4H2 box. The box must conform 
to overpack provisions in § 173.25. Box 
and valve protection must be of 
sufficient strength to protect all parts of 
the cylinder and valve, if any, from 
deformation and breakage resulting 
from a drop of 2.0 m (7 ft) or more onto a 
concrete floor, impacting at an 
orientation most likely to cause damage. 

(2) Each cylinder equipped with a 
valve, if not overpacked in a box in 
accordance with paragraph (d)(1) of this 
section, must be equipped with a 
protective cap or other means of valve 
protection sufficient to protect the valve 
from deformation and breakage 
resulting from a drop of 2.0 m (7 ft) or 
more onto a concrete floor, impacting at 
an orientation most likely to cause 
damage. 

(e) Interconnection. Cylinders may not 
be interconnected. 

124a. In part 173, subparts C, D, E and 
F are revised to read as follows: 

Subpart C—Definitions, Classification and 
Packaging for Class 1 

Sec. 

173.50 Class 1 — definitions. 

173.51 Authorization to offer and transport 
explosives. 

173.52 Classification codes and 
compatibility groups of explosives. 

173.53 Provisions for using old 
classifications of explosives. 

173.54 Forbidden explosives. 

173.55 (Reserved). 

173.56 New explosives— -definition and 
procedures for classification and 
approval. 

173.57 Acceptance criteria for new 
explosives. 

173.58 Assignment of class and division for 
new explosives. 

173.59 Description of terms for explosives. 

173.60 General packaging requirements for 
explosives. 

173.61 Mixed packaging requirements. 

173.62 Specific packaging requirements. 

173.63 Packaging exceptions. 
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Subpart D—Definitions, Classification, 

Packing Group Assignments and 

Exceptions for Hazardous Material Other 

Than Class 1 and Class 7 

Sec. 

173.115 Class 2, Divisions 2.1, 2.2, and 2.3— 
Definitions. 

173.116 Class 2—Assignment of hazard 
zone. 

173.117— 173.119 [Reserved). 

173.120 Class 3— Definitions. 

173.121 Class 3 —Assignment of packing 
group. 

173.124 Class 4. Divisions 4.1, 4.2, and 4.3— 
Definitions. 

173.125 Class 4— Assignment of packing 
group. 

173.127 Class 5. Division 5.1—Definition and 
assignment of packing groups. 

173.128 Class 5, Division 5.2—Definitions 
and types. 

173.129 Class 5, Division 5.2—Assignment of 
packing group. 

173.132 Class 6. Division 6.1—Definitions. 

173.133 Division 6.1—Assignment of 
packing group and hazard zones. 

173.134 Class 6, Division 6.2—Definitions. 

173.136 Class 8—Definitions. 

173.137 Class 8—Assignment of packing 
group. 

173.140 Class 9—Definitions. 

173.141 Class 9—Assignment of packing 
group. 

173.144 Other Regulated Materials (ORM)— 
Definitions. 

173.145 Other Regulated Materials — 
Assignment of packing group. 

173.150 Exceptions for Class 3 (flammable 
and combustible liquids). 

173.151 Exceptions for Division 4.1 
(flammable solids). 

173.152 Exceptions for Division 5.1 
(oxidizers) and Division 5.2 (organic 
peroxides). 

173.153 Exceptions for Division 6.1 
(poisonous materials). 

173.154 Exceptions for Class 8 (corrosive 
materials). 

173.155 Exceptions for Class 9 
(miscellaneous hazardous materials). 

173.156 Exceptions for ORM materials. 

Subpart E— Non-bulk Packaging for 

Hazardous Materials Other Than Class 1 

and Class 7 

See. 

173.158 Nitric acid. 

173.159 Batteries, wet. 

173.160 Bombs, smoke, non-explosive 
(corrosive). 

173.161 Chemical kits. 

173.162 Gallium. 

173.163 Hydrogen fluoride. 

173.164 Mercury (metallic and articles 
containing mercury). 

173.171 Smokeless powder for small arms. 

173.172 Aircraft hydraulic power unit fuel 
tank. 

173.173 Paint, paint-related material, 
adhesives and ink. 

173.174 Refrigerating machines. 

173.181 Pyrophoric materials (liquids). 

173.182 Barium azide — 50 percent or more 
water wet. 

173.183 Nitrocellulose base film. 


Sec. 

173.184 Highway or rail fusee. 

173.185 Lithium batteries and cells. 

173.188 Matches. 

173.187 Pyrophoric solids, metals or alloys. 
n.o.8. 

173.188 White or yellow phosphorous. 

173.192 Packaging for certain Packing Group 
I poisonous materials. 

173.193 Bromoacetone, methyl bromide, 
chloropicrin and methyl bromide or 
methyl chloride mixtures, etc. 

173.194 Gas identification sets. 

173.195 Hydrocyanic acid, liquid (prussic 
acid) and hydrocyanic acid liquefied. 

173.196 Infectious substances (etiologic 
agents). 

173.198 Nickel carbonyl. 

173.201 Non-bulk packagings for liquid 
hazardous materials in Packing Group 1. 

173.202 Non-bulk packagings for liquid 
hazardous materials in Packing Group II. 

173.203 Non-bulk packagings for liquid 
hazardous materials in Packing Group III. 

173.204 Non-bulk, non-specifications 
packagings for certain hazardous 
materials. 

173.205 Specification cylinders for liquid 
hazardous materials. 

173.211 Non-bulk packagings for solid 
hazardous materials in Packing Group I. 

173.212 Non-bulk packagings for solid 
hazardous materials in Packing Group II. 

173.213 Non-bulk packagings for solid 
hazardous materials in Packing Group Ill. 

173.214 Packagings which require approval 
by the Associate Administrator for 
Hazardous Materials Safety. 

173.216 Asbestos, blue, brown, or white. 

173.217 Carbon dioxide, solid (dry ice). 

173.218 Fish meal or fish scrap. 

173.219 Life-saving appliances. 

173.220 Internal combustion engines, self- 
propelled vehicles, and mechanical 
equipment containing internal 
combustion engines or wet batteries. 

173.221 Polystyrene beads, expandable. 

173.222 Wheelchairs equipped with wet 
electric storage batteries. 

173.224 Packaging and control and 
emergency temperatures for self-reactive 
materials. 

173.225 Packaging requirements and other 
provisions for organic peroxides. 

173.226 Materials poisonous by inhalation, 
Division 6.1, Packing Group I, Hazard 
Zone A. 

173.227 Materials poisonous by inhalation, 
Division 6.1, Packing Group I, Hazard 
Zone B. 

173.228 Bromine pentafiouride or bromine 
trifluoride. 

173.229 Chloric acid solution or chlorine 
dioxide hydrate, frozen. 

173.230 Non-bulk packagings for ORM-D 
materials. 

Subpart F—Bulk Packaging for Hazardous 

Materials Other Than Class 1 and Class 7 

Sec. 

173.240 Bulk packaging for certain low 
hazard solid materials. 

173.241 Bulk packaging for certain low 
hazard liquid and solid materials. 


Sec. 

173.242 Bulk packagings for certain medium 
hazard liquids and solids, including 
solids with dual hazards. 

173.243 Bulk packaging for certain high 
hazard liquids and dual hazard liquids 
which pose a moderate hazard. 

173.244 Bulk packaging for certain 
pyrophoric liquids (Division 4.2), 
poisonous liquids with inhalation 
hazards (Division 6.1), snd gases (Class 
2 ). 

173.245 Bulk packaging for extremely 
hazardous materials such as poisonous 
gases (Division 2.3). 

173.249 Bromine. 

Subpart C—Definitions, Classification 
and Packaging for Class * 1 

§ 173.50 Class 1—definitions. 

(a) Explosive. For the purpose of this 
subchapter, an “explosive" means any 
substance or article, including a device, 
which is designed to function by 
explosion (i.e., an extremely rapid 
release of gas and heat) or which, by 
chemical reaction within itself, is able to 
function in a similar manner even if not 
designed to function by explosion, 
unless the substance or article is 
otherwise classed under the provision of 
this subchapter. 

(b) Explosives in Class 1 are divided 
into six divisions as follows: 

(1) Division 1.1 consists of explosives 
that have a mass explosion hazard. A 
mass explosion is one which affects 
almost the entire load instantaneously. 

(2) Division 1.2 consists of explosives 
that have a projection hazard but not a 
mass explosion hazard. 

(2) Division 1.3 consists of explosives 
that have a fire hazard and either a 
minor blast hazard or a minor projection 
hazard or both, but not a mass explosion 
hazard. 

(4) Division 1.4 consists of explosive 
devices that present a minor explosion 
hazard. No device in this division may 
contain more than 25 g (0.9 ounce) of a 
detonating material. 

(5) Division 1.5 1 consists of very 
insensitive explosives. This division is 
comprised of substances which have a 
mass explosion hazard but are so 
insensitive that there is very little 
probability of initiation or of transition 
from burning to detonation under 
normal conditions of transport. 

(6) Division 1.6 2 consists of extremely 
insensitive articles which do not have a 


1 The Probability of transition from burning to 
detonation is greater when large quantities are 
transported in a vessel. 

1 The risk from articles of Division 1.6 is limited 

to the explosion of a single article. 
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mass explosive hazard. This division is 
comprised of articles which contain only 
extremely insensitive detonating 
substances and which demonstrate a 
negligible probability of accidental 
initiation or propagation. 

§ 173.51 Authorization to offer and 
transport explosives. 

(a) Unless otherwise provided in this 
subpart no person may offer for 
transportation or transport an explosive, 
unless it has been tested and classed 
and approved by the Associate 
Administrator for Hazardous Materials 
Safety (5 173.56). 

(b) Reports of explosives approved by 
the Department of Defense or the 
Department of Energy must be Filed 
with, and receive acknowledgement in 


writing by, the Associate Administrator 
for Hazardous Materials Safety prior to 
such explosives being offered for 
transportation. 

§ 173.52 Classification codes and 
compatibility groups of explosives. 

(a) The classification code for an 
explosive, which is assigned by the 
Associate Administrator for Hazardous 
Materials Safety in accordance with this 
subpart, consists of the division number 
followed by the compatibility group 
letter. Compatibility group letters are 
used to specify the controls for the 
transportation, and storage related 
thereto, of explosives and to prevent an 
increase in hazard that might result if 
certain types of explosives were stored 
or transported together. Transportation 

Table 1.—Classification Codes 


compatibility requirements for carriers 
are prescribed in 55 174.81.175.78. 

176.83 and 177.848 of this subchapter fo- 
transportation by rail, air, vessel, and 
public highway, respectively, and 
storage incidental thereto. 

(b) Compatibility groups and 
classification codes for the various types 
of explosives are set forth in the 
following tables. Table 1 sets forth 
compatibility groups and classification 
codes for substances and articles 
described in the first column of Table 1. 
Table 2 shows the number of 
classification codes that are possible 
within each explosive division. 
Altogether, there are 35 possible 
classification codes for explosives. 


Description of substances or article to be classified 


Compatibility 

group 


Classification code 


Primary explosive substance.------ A 

Article containing a primary explosive substance and not containing two or more effective protective features- B 


Propellant explosive substance or other deflagrating explosive substance or article containing such explosive substance.... 


C 


1.1A 

1.1B 

1.2B 

1.4B 

1.1C 

1.2C 


1.3C 


Secondary detonating explosive substance or black powder or article containing a secondary detonating explosive 
substance. In each case without means of initiation and without a propelling charge, or article containing a primary 
explosive substance and containing two or more effective protective features. 

Article containing a secondary detonating explosive substance, without means of initiation, with a propelling charge (other 
than one containing flammable liquid or hypergoiic liquid). 

Article containing a secondary detonating explosive substance with its means of initiation, with a propelling charge (other 
than one containing flammable liquid or hypergoiic liquid) or without a propelling charge. 


D 


E 

F 


Pyrotechnic substance or article containing a pyrotechnic substance, or article containing both an explosive substance and 
an Illuminating, incendiary, tear-producing or smoke-producing substance (other than a water-activated article or one 
containing white phosphorus, phosphide or flammable liquid or gel or hypergoiic liquid). 

Article containing both an explosive substance and white phosphorus .......—...... 


G 


H 


Article containing both an explosive substance and flammable liquid or gel ----- J 


Article containing both an explosive substance and a toxic chemical agent 


K 


Explosive substance or article containing an explosive substance and presenting a special risk (e.g.. due to water-activation 
or presence of bybergolic liquids, phosphides or pyrophoric substances) needing isolation of each type. 


L 


Articles containing only extremely insensitive detonating substances. -----... N 

Substance or article so packed or designed that any hazardous effects arising from accidental functioning are limited lo the S 

extent that they do not significantly hinder or prohibit fire fighting or other emergency response efforts in the immediate 
vicinity of the package. 


1.4C 

1.1D 

1.2D 

1.4D 

1.5D 

1.1E 

1.2E 

1.4E 

1.1F 

1.2F 

1.3F 

1.4F 

1.1G 

1.2G 

1.3G 

1.4G 

1.2H 

1.3H 

1.1J 

1.2J 

1.3J 

1.2K 

1.3K 

1.1L 

1.2L 

1.3L 

1.6N 

1.4S 


Table 2.—Scheme of Classification of Explosives, Combination of Hazard division With Compatibility Group 


Compatibility group 


Hazard division 

A 

B 

C 

D 

E 

F 

G 

H 

J 

K 

L 

N 

S 

A-S 

1.1 ..... 

1.1A 

1.1B 

1.1C 

1.1D 

1.1E 

1.1F 

1.1G 


1.1J 


1.1L 



9 

1 2 


1.2B 

1.2C 

1.20 

1.2E 

1.2F 

1.2G 

1.2H 

1.2J 

1 2K 

1.2L 



10 

13 , . 



1.3C 



1.3F 

1.3G 

1.3H 

1.3J 

1.3K 

1.3L 



7 

14. 


1.4B 

1.4C 

1.4D 

1.4E 

1.4F 

1.4G 






1.4$ 

7 





1.5D 










1 

1.6. 



-- 


— 

— 





.. 

1.6N 

-- 

1 
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Table 2.—Scheme of Classification of Explosives, Combination of Hazard division With Compatibility Group— Continued 


Compatibility group 


Hazard division 

A 

B 

C 

D 

E 

F 

G 

H 

J 

K 

L 

N 

S 

A-S 

1.1-1.6. 

1 

3 

4 

4 

3 

4 

4 

2 

3 

2 

3 

1 

1 

35 


§ 173.53 Provisions for using old 
classifications of explosives. 

Where the classification system in 
effect prior to January 1,1991, is 
referenced in State or local laws, 
ordinances or regulations not pertaining 
to the transportation of hazardous 
materials, the following table may be 
used to compare old and new hazard 


class names: 

Current classification 

Class name prior to Jan. 1, 
1991 

11__ 

Class A explosives. 

Class A or Class B explo¬ 
sives. 

Class B explosive. 

Class C explosives. 

Blasting agents. 

No applicable hazard class. 

Division 1.2... 

Division 1 3- 

D^ision 1.4...... 

Divis*on 1.5............... ...... 

Division 1.6- 


§ 173.54 Forbidden explosives. 

Unless otherwise provided in this 
subchapter, the following explosives 
shall not be offered for transportation or 
transported: 

(a) An explosive that has not been 
approved in accordance with § 173.56 of 
this subpart 

(b) An explosive mixture or device 
containing a chlorate and also 
containing: 

(1) An ammonium salt, including a 
substituted ammonium or quaternary 
ammonium salt; or 

(2) An acidic substance, including a 
salt of a weak base and a strong acid. 

(c) A leaking or damaged package of 
explosives. 

(d) Propellants that are unstable, 
condemned or deteriorated. 

(e) Nitroglycerin, diethylene glycol 
dinitrate, or any other liquid explosives 
not specifically authorized by this 
subchapter. 

(f) A loaded firearm (except as 
provided in 14 CFR 108.11). 

(g) Fireworks that combine an 
explosive and a detonator. 

(h) Fireworks containing yellow or 
white phosphorus. 

(i) A toy torpedo, the maximum 
outside dimension of which exceeds 23 
mm (0.906 inch), or a toy torpedo 
containing a mixture of potassium 
chlorate, black antimony (antimony 
sulfide), and sulfur, if the weight of the 
explosive material in the device exceeds 
0.26 g (0.01 ounce). 


(j) Explosives specifically forbidden in 
the Hazardous Materials Table in 

§ 172.101 of this subchapter. 

(k) Explosives not meeting the 
acceptance criteria specified in § 173.57 
of this subchapter. 

§ 173.55 [Reserved] 

§ 173.56 New explosives—definition and 
procedures for classification and approval. 

(a) Definition of new explosive. For 
the purposes of this subchapter a “new 
explosive” means an explosive 
produced by a person who: 

(l) Has not previously produced that 
explosive; or 

(2) Has previously produced that 
explosive but has made a change in the 
formulation, design or process so as to 
alter any of the properties of the 
explosive. An explosive will not be 
considered a “new explosive” if an 
agency listed in paragraph (b) of this 
section has determined, and confirmed 
in writing to the Associate 
Administrator for Hazardous Materials 
Safety, that there are no significant 
differences in hazard characteristics 
from the explosive previously approved. 

(b) Examination, classing and 
approval. Except as provided in 
paragraph (j) of this section, no person 
may offer a new explosive for 
transportation unless that person has 
specified to the examining agency the 
ranges of composition of ingredients and 
compounds, showing the intended 
manufacturing tolerances in the 
composition of substances or design of 
articles which will be allowed in that 
material or device, and unless it has 
been examined, classed and approved 
as follows: 

(1) A new explosive must be 
examined and assigned a recommended 
shipping description’ class, and 
classification code by the Bureau of 
Explosives (BOE) or the Bureau of 
Mines. U.S Department of Interior 
(BOM). The recommendation of class 
and classification code must be based 
on the tests and criteria prescribed in 
§§ 173.52.173.57 and 173.58 of this 
subchapter. Each person requesting 
approval of a new explosive must 
submit a copy of the report of 
examination and assignment of 
recommended shipping description, 
class and classification code to the 
Associate Administrator for Hazardous 


Materials Safety for approval and must 
receive written approval and an EX- 
number from the Associate 
Administrator for Hazardous Materials 
Safety before offering that explosive for 
transportation. 

(2) A new explosive made by or under 
the direction or supervision of a 
component of the DOD may be 
examined, classed, and approved by: (i) 
The U.S. Army Materiel Command Field 
Safety Activity (AMXOS-SE), Naval 
Sea Systems Command (SEA-665), or 
Headquarters U.S, Air Force (HQUSAF; 
ISC/SEWV), in accordance with the 
Department of Defense Explosives 
Hazard Classification Procedures (TB 
700-2, dated December 1989); or 

(ii) The agencies and procedures 
specified in paragraph (b)(1) of this 
section. 

(3) A new explosive made by or under 
the direction or supervision of the 
Department of Energy (DOE) may be— 

(i) Examined by the DOE in 
accordance with the Explosives Hazard 
Classification Procedures (TB 700-2, 
dated December, 1989), and must be 
classed and approved by DOE; or 

(ii) Examined, classed, and approved 
in accordance with paragraph (b)(1) of 
this section. 

(4) For a material shipped under the 
description of “ammonium nitrate-fuel 
oil mixture (ANFO)”, the only test 
required for classification purposes is 
the Cap Sensitivity Test (Test Method 
5(a). prescribed in the Explosive Test 
Manual). The test must be performed by 
an agency listed in paragraph (b)(1), 
(b)(2), or (b)(3) of this section, the 
manufacturer, or the shipper. A copy of 
the test report must be submitted to the 
Associate Administrator for Hazardous 
Materials Safety before the material is 
offered for transportation, and a copy of 
the test report must be retained by the 
shipper for as long as that material is 
shipped. At a minimum, the test report 
must contain the name and address of 
the person or organization conducting 
the test, date of the test, quantitative 
description of the mixture, including prill 
size and porosity, and a description of 
the test results. 

(c) Filing DOD or DOE approval 
report. DOD or DOE must file a copy of 
each approval, accompanied by 
supporting laboratory data, with the 
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Associate Administrator for Hazardous 
Materials Safety and receive 
acknowledgement in writing before 
offering the new explosive for 
transportation, unless the new explosive 
is: 

(1) Being transported under paragraph 

(d) or (e) of this section; or 

(2) Covered by a national security 
classification currently in effect. 

(d) Transportation of explosive 
samples for examination. 
Notwithstanding the requirements of 
paragraph (b) of this section with regard 
to the transportation of a new explosive 
that has not been approved, a person 
may offer a sample of a new explosive 
for transportation, by railroad, highway, 
or vessel from the place where it was 
produced to an agency identified in 
paragraph (b) of this section, for 
examination if— 

(1) The new explosive has been 
assigned a tentative shipping 
description and class in writing by the 
testing agency; 

(2) The new explosive is packaged as 
required by this part according to the 
tentative description and class assigned, 
unless otherwise specified in writing by 
the testing agency; and, 

(3) The package is labeled as required 
by this subchapter and the following is 
marked on the package: 

(i) The words “SAMPLE FOR 
LABORATORY EXAMINATION”; 

(ii) The net weight of the new 
explosive; and 

(iii) The tentative shipping name and 
identification number. 

(e) Transportation of unapproved 
explosives for developmental testing. 
Notwithstanding the requirements of 
paragraph (b) of this section, the owner 
of a new explosive that has not been 
examined or approved may transport 
that new explosive from the place where 
it was produced to an explosives testing 
range if— 

(1) It is not a primary (a 1.1A 
initiating) explosive or a forbidden 
explosive according to this subchapter. 

(2) It is described as a Division 1.1 
explosive (substance or article) and is 
packed, marked, labeled, described on 
shipping papers and is otherwise offered 
for transportation in conformance with 
the requirements of this subchapter 
applicable to Division 1.1; 

(3) It is transported in a motor vehicle 
operated by the owner of the explosive; 
and 

(4) It is accompanied by a person, in 
addition to the operator of the motor 
vehicle, who is qualified by training and 
experience to handle the explosive. 

(f) Notwithstanding the requirements 
of paragraphs (b) and (d) of this section, 
the Associate Administrator for 


Hazardous Materials Safety may 
approve a new explosive on the basis of 
an approval issued for the explosive by 
the competent authority of a foreign 
government, or when examination of the 
explosive by the Bureau of Explosives or 
the Bureau of Mines is impracticable, on 
the basis of reports of tests conducted 
by disinterested third parties, or may 
approve the transportation of an 
explosives sample for the purpose of 
examination by the BOE, the BOM, or 
other government agency. 

(g) Notwithstanding the requirements 
of paragraph (b) of this section, an 
explosive may be transported under 

§§ 171.11,171.12, or § 176.11 of this 
subchapter without the approval of the 
Associate Administrator for Hazardous 
Materials Safety if the Associate 
Administrator for Hazardous Materials 
Safety has acknowledged, in writing, the 
acceptability of an approval issued by 
the competent authority of a foreign 
government pursuant to the provisions 
of the UN Recommendations, the ICAO 
Technical Instructions, the IMDG Code, 
or other national or international 
regulations based on the UN 
Recommendations. In such a case, a 
copy of the foreign competent authority 
approval, and a copy of the written 
acknowledgement of its acceptance 
must accompany each shipment of that 
explosive. 

(h) The requirements of this section do 
not apply to cartridges, small arms 
which are: 

(1) Not a forbidden explosive under 
§ 173.54 of this subchapten 

(2) Ammunition for rifle, pistol, or 
shotgun; 

(3) Ammunition with inert projectile 
or blank ammunition; or 

(4) Ammunition not exceeding 50 
caliber for rifle or pistol cartridges or 8 
gauge for shotgun shells. 

Cartridges, small arms meeting the 
criteria of this paragraph (h) may be 
assigned a classification code of 1.4S by 
the manufacturer. 

(i) If experience or other data indicate 
that the hazard of a material or a device 
containing an explosive composition is 
greater or less than indicated according 
to the definition and criteria specified in 
§§ 173.50.173.56. and 173.58 of this 
subchapter, the Associate Administrator 
for Hazardous Materials Safety may, 
following examination in accordance 
with paragraph (b) of this section, revise 
its classification or except the material 
or device from the requirements of this 
subchapter. 

(j) Fireworks. Notwithstanding the 
requirements of paragraph (b) of this 
section. Division 1.3 and 1.4 fireworks 
may be classed and approved by the 


Associate Administrator for Hazardous 
Materials Safety without prior 
examination and offered for 
transportation if the following 
conditions are met: 

(1) The fireworks are manufactured in 
accordance with the applicable 
requirements in APA Standard 87-1; 

(2) A thermal stability test is 
conducted on the device by the BOE. the 
BOM. or the manufacturer. The test 
must be performed by maintaining the 
device, or a representative prototype of 
a large device such as a display shell, at 
a temperature of 75 *C (167 °F) for 48 
consecutive hours. When a device 
contains more than one component, 
those components which could be in 
physical contact with each other in the 
finished device must be placed in 
contact with each other during the 
thermal stability test; and 

(3) The manufacturer applies in 
writing to the Associate Administrator 
for Hazardous Materials Safety 
following the applicable requirements in 
APA Standard 87-1. and is notified in 
writing by the Associate Administrator 
for Hazardous Materials Safety that the 
fireworks have been classed, approved, 
and assigned an EX-number. Each 
application must be complete, including 
all relevant background data and copies 
of all applicable drawings, test results, 
and any other pertinent information on 
each device for which approval is being 
requested. The manufacturer must sign 
the application and certify that the 
device for which approval is requested 
conforms to APA Standard 87-1 and 
that the descriptions and technical 
information contained in the application 
are complete and accurate. If the 
application is denied, the manufacturer 
will be notified in writing of the reasons 
for the denial. The Associate 
Administrator for Hazardous Materials 
Safety may require that the fireworks be 
examined by an agency listed in 
paragraph (b)(1) of this section. 

§ 173.57 Acceptance criteria for new 
explosives. 

(a) Unless otherwise excepted, an 
explosive substance must be subjected 
to the Drop Weight Impact Sensitivity 
Test (Test Method 3(a)(i)), the Friction 
Sensitivity Test (Test Method 3(b)(iii)), 
the Thermal Stability Test (Test Method 
3(c)) at 75 °C (167 °F) and the Small- 
Scale Burning Test (Test Method 3(d)(i)). 
each as described in the Explosive Test 
Manual (UN Recommendations on the 
Transport of Dangerous Goods, Tests 
and Criteria, Part I, Second Edition (see 
§ 171.8 of this subchapter). A substance 
is forbidden for transportation if any 
one of the following occurs: 
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(1) For a liquid, failure to pass the test 
criteria when tested in the Drop Weight 
Impact Sensitivity Test apparatus for 
liquids; 

(2) For a solid, failure to pass the test 
criteria when tested in the Drop Weight 
Impact Sensitivity Test apparatus for 

solids; 

(3) The substance has a friction 
sensitiveness equal to or greater than 
that of dry pentaerythrite tetranitrate 
(PETN) when tested in the Friction 
Sensitivity Test; 

(4) The substance fails to pass the test 
criteria specified in the Thermal 
Stability Test at 75 "C (167 *F); or 

(5) Explosion occurs when tested in 
the Small-Scale Burning Test. 

(b) An explosive article, packaged or 
unpackaged, or a packaged explosive 
substance must be subjected to the 
Thermal Stability Test for Articles and 
Packaged Articles (Test method 4(a)(i)) 
and the Twelve Meter Drop Test (Test 
Method 4(b)(ii)), when appropriate, in 
the Explosive Test Manual. An article or 
packaged substance is forbidden for 
transportation if evidence of thermal 
instability or excessive impact 
sensitivity is found in those tests 
according to the criteria and methods of 
assessing results prescribed therein. 

(c) Dynamite (explosive, blasting, type 
A) is forbidden for transportation if any 
of the following occurs: 

(1) It does not have uniformly mixed 
with the absorbent material a 
satisfactory antacid in a quantity 
sufficient to have the acid neutralizing 
power of an amount of magnesium 
carbonate equal to one percent of the 
nitroglycerin or other liquid explosive 
ingredient; 

(2) During the centrifuge test (Test 
Method D-2, in appendix D to this part) 
or the compression test (Test Method D- 
3 in appendix D to this Part), a non- 
gelatin dynamite loses more than 3 
percent by weight of the liquid explosive 
or a gelatin dynamite loses more than 10 
percent by weight of the liquid 
explosive; or 

(3) During the leakage test (Test 
Method D-l in appendix D to this Part), 
there is any loss cf liquid. 

§ 173.58 Assignment of class and division 
for new explosives. 

(a) Division 1.1.1.2.1.3. and 1.4 
explosives. In addition to the test 
prescribed in § 173.57 of this subchapter, 
a substance or article in these divisions 
must be subjected to Test Methods 6(a), 
6(b). and 6(c), as described in the 
Explosive Test Manual, for assignment 
to an appropriate division. The criteria 
for assignment of class and division are 
as follows: 


(1) Division 1.1 if the major hazard is 
mass explosion: 

(2) Division 1.2 if the major hazard is 
dangerous projections; 

(3) Division 1.3 if the major hazard is 
radiant heat or violent burning, or both, 
but there is no blast or projection 
hazard; 

(4) Division 1.4 if there is a small 
hazard with no mass explosion and no 
projection of fragments of appreciable 
size or range; 

(5) Division 1.4 Compatibility Group S 
(1.4S) if the hazardous effects are 
confined within the package or the blast 
and projection effects do not 
significantly hinder emergency response 
efforts; or 

(6) Not in the explosive class if the 
substance or article does not have 
significant explosive hazard or if the 
effects of explosion are completely 
confined within the article. 

(b) Division 1.5 explosive. Except for 
ANFO, a substance that has been 
examined in accordance with the 
provisions § 173.57(a) of this subchapter, 
must be subjected to the following 
additional tests: Cap Sensitivity Test. 
Princess Incendiary Spark Test. DOT 
Test, and External Fire Test, each as 
described in the Explosive Test Manual. 
A material may not be classed as a 
Division 1.5 explosive if any of the 
following occurs: 

(1) Detonation occurs in the Cap 
Sensitivity Test (Test Method 5(a)); 

(2) Detonation occurs in the DOT Test 
(Test Method 5(b)(ii)); 

(3) An explosion, evidenced by a loud 
noise and projection of fragments, 
occurs in the External Fire Test (Test 
Method 5(c); or 

(4) Ignition or explosion occurs in the 
Princess Incendiary Spark Test (Test 
Method 5(d)). 

(c) Division 1.6 explosive. (1) In order 
to be classed as a 1.6 explosive, an 
article must pass all of the following 
tests, as prescribed in the Explosive 
Test Manual 

(1) The 1.6 Article External Fire Test; 

(ii) The 10 Article Slow Cook-off Test; 
and 

(iii) The 1.6 Article Propagation Test. 

(2) A substance intended for use as 
the explosive load in an article of 
Division 1.6 must be an extremely 
insensitive detonating substance (EIDS). 
In order to determine if a substance is 
an EIDS, it must be subjected to the 
tests in paragraphs (c)(2)(f) through 
(c)(2)(x) of this section, which are 
described in the Explosive Test Manual. 
The substance must be tested in the 
form (i.e., composition, granulation, 
density, etc.) in which it i3 to be used in 
the article. A substance is not an EIDS if 
it fails any of the following tests: 


(i) The Drop Weight Impact Sensitivity 
Test; 

(ii) The Friction Sensitivity Test; 

(iii) The Thermal Sensitivity Test at 75 
•C (107 °F); 

(iv) The Small Scale Burning Test; 

(v) The EIDS Cap Test; 

(vi) The EIDS Gap Test; 

(vii) The Susan Test; 

(viii) The EIDS Bullet Impact Test; 

(ix) The EIDS External Fire Test; and 

(x) The EIDS Slow Cook-off Test. 

(d) The Associate Administrator for 
Hazardous Materials Safety may waive 
or modify certain test(s) identified in 
§§ 173.57 and 173.58 of this subchapter, 
or require additional testing, if 
appropriate. In addition, the Associate 
Administrator for Hazardous Materials 
Safety may limit the quantity of 
explosive in a device. 

(e) Each explosive is assigned a 
compatibility group letter by the 
Associate Administrator for Hazardous 
Materials Safety based on the criteria 
prescribed in § 173.52(b) of this 
subchapter. 

§ 173.59 Description of terms for 
explosives. 

For the purpose of this subchapter, a 
description of the following terms is 
provided for information only. They 
must not be used for purposes of 
classification or to replace proper 
shipping names prescribed in § 172.101 
of this subchapter. 

Ammonium-nitrate—fuel oil mixture 
(ANFO). A blasting explosive containing 
no essential ingredients other than 
prilled ammonium nitrate and fuel oil. 

Ammunition. Generic term related 
mainly to articles of military application 
consisting of all types of bombs, 
grenades, rockets, mines, projectiles and 
other similar devices or contrivances. 

Ammunition, illuminating, with or 
without burster, expelling charge or 
propelling charge . Ammunition designed 
to produce a single source of intense 
light for lighting up an area. The term 
includes illuminating cartridges, 
grenades and projectiles, and 
illuminating and target identification 
bombs. The term excludes the following 
articles which are listed separately: 
cartridges, signal; signal devices; hand 
signals; distress flares, aerial and flares, 
surface.. 

Ammunition, incendiary. Ammunition 
containing an incendiary substance 
which may be a solid, liquid or gel 
including white phosphorus. Except 
when the composition is an explosive 
perse, it also contains one or more of 
the following: a propelling charge with 
primer and igniter charge, or a fuze with 
burster or expelling charge. The term 
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includes: Ammunition, incendiary. 
liquid or gel, with burster, expelling 
charge or propelling charge; 
Ammunition, incendiary with or without 
burster, expelling charge or propelling 
charge; and Ammunition, incendiary, 
white phosphorus, with burster, 
expelling charge or propelling charge. 

Ammunition, practice. Ammunition 
without a main bursting charge, 
containing a burster or expelling charge. 
Normally it also contains a fuze and 
propelling charge. The term excludes the 
following article which is listed 
separately: Grenades, practice. 

Ammunition, proof. Ammunition 
containing pyrotechnic substance, used 
to test the performance or strength of 
new ammunition, weapon component or 
assemblies. 

Ammunition, smoke. Ammunition 
containing a smoke-producing substance 
such as chlorosulphonic acid mixture 
(CSAM), titanium tetrachloride (FM), 
white phosphorus, or smoke-producing 
substance whose composition is based 
on hexachlorothannol (HC) or red 
phosphorus. Except when the substance 
is an explosive per se, the ammunition 
also contains one or more of the 
following: a propelling charge with 
primer and igniter charge, or a fuze with 
burster or expelling charge. The term 
includes: Ammunition, smoke, with or 
without burster, expelling charge or 
propelling charge; Ammunition, smoke, 
white phosphorus with burster, 
expelling charge or propelling charge. 

Ammunition, tear-producing with 
burster, expelling charge or propelling 
charge. Ammunition containing tear- 
producing substance. It may also 
contain one or more of the following: a 
pyrotechnic substance, a propelling 
charge with primer and igniter charge, or 
a fuze with burster or expelling charge. 

Ammunition , toxic. Ammunition 
containing toxic agent. It may also 
contain one or more of the following: a 
pyrotechnic substance, a propelling 
charge with primer and igniter charge, or 
a fuze with burster or expelling charge. 

Articles, explosive, extremely 
insensitive (Articles, EEI). Articles that 
contain only extremely insensitive 
detonating substances and which 
demonstrate a negligible probability of 
accidental initiation or propagation 
under normal conditions of transport 
and which have passed Test Series 7. 

Articles, pyrophoric. Articles which 
contain a pyrophoric substance (capable 
of spontaneous ignition when exposed 
to air) and an explosive substance or 
component. The term excludes articles 
containing white phosphorus. 

Articles, pyrotechnic for technical 
purposes. Articles which contain 
pyrotechnic substances and are used for 


technical purposes, such as heat 
generation, gas generation, theatrical 
effects, etc. The term excludes the 
following articles which are listed 
separately: all ammunition; cartridges, 
signal; cutters, cable, explosive; 
fireworks; flares, aerial; flares, surface; 
release devices, explosives; rivets, 
explosive; signal devices, hand; signals, 
distress; signals, railway track, 
explosive', and signals, smoke. 

Black powder (gunpowder). Substance 
consisting of an intimate mixture of 
charcoal or other carbon and either 
potassium or sodium nitrate, and 
sulphur. It may be meal, granular, 
compressed, or pelletized. 

Bombs. Explosive articles which are 
dropped from aircraft. They may contain 
a flammable liquid with bursting charge, 
a photo-flash composition or bursting 
charge. The term excludes torpedoes 
(aerial) and includes bombs, photo¬ 
flash; bombs with bursting charge; 
bombs with flammable liquids, with 
bursting charge. 

Boosters. Articles consisting of a 
charge of detonating explosive without 
means of initiation. They are used to 
increase the initiating power of 
detonators or detonating cord. 

Bursters, explosive. Articles 
consisting of a small charge of explosive 
to open projectiles or other ammunition 
in order to disperse their contents. 

Cartridges, blank. Articles which 
consist of a cartridge case with a center 
or rim fire primer and a confined charge 
of smokeless or black powder, but no 
projectile. Used in training, saluting, or 
in starter pistols, etc. 

Cartridges, flash. Articles consisting 
of a casing, a primer and flash powder, 
all assembled in one piece for firing. 

Cartridges for weapons. (1) Fixed 
(assembled) or semi-fixed (partially 
assembled) ammunition designed to be 
fired from weapons. Each cartridge 
includes all the components necessary 
to function the weapon once. The name 
and description should be used for 
military small arms cartridges that 
cannot be described as cartridges, small 
arms. Separate loading ammunition is 
included under this name and 
description when the propelling charge 
and projectile are packed together (see 
also Cartridges, blank). 

(2) Incendiary, smoke, toxic, and tear- 
producing cartridges are described 
under ammunition, incendiary, etc. 

Cartridges for weapons, inert 
projectile. Ammunition consisting of a 
casing with propelling charge and a 
solid or empty projectile. 

Cartridges, oil well. Articles 
consisting of a casing of thin fiber, metal 
or other material containing only 


propellant explosive. The term excludes 
charges, shaped, commercial. 

Cartridges, power device. Articles 
designed to accomplish mechanical 
actions. They consist of a casing with a 
charge of deflagrating explosive and a 
means of ignition. The gaseous products 
of the deflagration produce inflation, 
linear or rotary motion; activate 
diaphragms, valves or switches, or 
project fastening devices or 
extinguishing agents. 

Cartridges, signal. Articles designed 
to fire colored flares or other signals 
from signal pistols or devices. 

Cartridges, small arms. Ammunition 
consisting of a cartridge case fitted with 
a center or rim fire primer and 
containing both a propelling charge and 
solid projectile(s). They are designed to 
be fired in weapons of caliber not larger 
than 19.1 mm. Shotgun cartridges of any 
caliber are included in this description. 
The term excludes: Cartridges, small 
arms, blank, and some military small 
arms cartridges listed under Cartridges 
for weapons, inert projectile. 

Cases, cartridge, empty with primer. 
Articles consisting of a cartridge case 
made from metal, plastics or other non¬ 
flammable materials, in which only the 
explosive component is the primer. 

Cases, combustible, empty, without 
primer. Articles consisting of cartridge 
cases made partly or entirely from 
nitrocellulose. 

Charges, bursting. Articles consisting 
of a charge of detonating explosive such 
as hexolite, octolite, or plastics-bonded 
explosive designed to produce effect by 
blast or fragmentation. 

Charges, demolition. Articles 
consisting of a charge of detonating 
explosive in a casing of fiberboard, 
plastics, metal or other material. The 
term excludes articles identified as 
bombs, mines, etc. 

Charges, depth. Articles consisting of 
a charge of detonating explosive 
contained in a drum or projectile. They 
are designed to detonate under water. 

Charges, expelling. A charge of 
deflagrating explosive designed to eject 
the payload from the parent article 
without damage. 

Charges, explosive, commercial 
without detonator. Articles consisting of 
a charge of detonating explosive without 
means of initiation, used for explosive 
welding, joining, forming, and other 
commercial processes. 

Charges, propelling. Articles 
consisting of propellant charge in any 
physical form, with or without a casing, 
for uBe in cannon or as a component of 
rocket motors. 

Charges, shaped commercial, without 
detonator. Articles consisting of a casing 
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containing a charge of detonating 
explosive with a cavity lined with rigid 
material, without means of initiation. 
They are designed to produce a 
powerful, penetrating jet effect. 

Charges, shaped\ flexible, linear. 
Articles consisting of a V-shaped core of 
a detonating explosive clad by a flexible 
metal sheath. 

Charges, supplementary, explosive. 
Articles consisting of a small removable 
booster used in the cavity of a projectile 
between the fuze and the bursting 
charge. 

Components, explosive train, n.o.s.. 
Articles containing an explosive 
designed to transmit a detonation or 
deflagration within an explosive train. 

Contrivance, water-activated with 
burster, expelling charge or propelling 
charge. Articles whose functioning 
depends of physico-chemical reaction of 
their contents with water. 

Cord, detonating, flexible. Articles 
consisting of a core of detonating 
explosive enclosed in spun fabric with 
plastics or other covering. 

Cord (fuse) detonating, metal clad. 
Articles consisting of a core of 
detonating explosive clad by a soft 
metal tube with or without protective 
covering. When the core contains a 
sufficiently small quantity of explosive, 
the words "mild effect** are added. 

Cord igniter. Articles consisting of 
textile yams covered with black powder 
or another fast-buming pyrotechnic 
composition and a flexible protective 
covering, or consisting of a core of black 
powder surrounded by a flexible woven 
fabric. It bums progressively along its 
length with an external flame and is 
used to transmit ignition from a device 
to a charge or primer. 

Cutters, cable, explosive. Articles 
consisting of a knife-edged device which 
is driven by a small charge of 
deflagrating explosive into an anvil. 

Detonator assemblies, non-electric, 
for blasting. Non-electric detonators 
assembled with and activated by such 
means as safety fuse, shock tube, flash 
tube, or detonating cord. They may be of 
instantaneous design or incorporate 
delay elements. Detonating relays 
incorporating detonating cord are 
included. Other detonating relays are 
included in Detonators, nonelectric. 

Detonators. Articles consisting of a 
small metal or plastic tube containing 
explosives such as lead azide, PETN, or 
combinations of explosives. They are 
designed to start a detonation train. 

They may be constructed to detonate 
instantaneously, or may contain a delay 
element. They may contain no more 
than 10 g of total explosives weight, 
excluding ignition and delay charges, 
per unit. The term includes: detonators 


for ammunition; detonators for blasting, 
both electric and non electric; and 
detonating relays without flexible 
detonating cord. 

Dynamite. A detonating explosive 
containing a liquid explosive ingredient 
(generally nitroglycerin, similar organic 
nitrate esters, or both) that is uniformly 
mixed with an absorbent material, such 
as wood pulp, and usually contains 
materials such as nitrocellulose, sodium 
and ammonium nitrate. 

Entire load and total contents. The 
phrase means such a substantial portion 
of the material explodes that the 
practical hazard should be assessed by 
assuming simultaneous explosion of the 
whole of the explosive content of the 
load or package. 

Explode. The term indicates those 
explosive effects capable of endangering 
life and property through blast, heat, 
and projection of missiles. It 
encompasses both deflagration and 
detonation. 

Explosion of the total contents. The 
phrase is used in testing a single article 
or package or a small stack of articles or 
packages. 

Explosive, blasting. Detonating 
explosive substances used in mining, 
construction, and similar tasks. Blasting 
explosives are assigned to one of five 
types. In addition to the ingredients 
listed below for each type, blasting 
explosives may also contain inert 
components, such as kieselguhr, and 
other minor ingredients, such as coloring 
agents and stabilizers. 

Explosive, blasting, type A. 

Substances consisting of liquid organic 
nitrates, such as nitroglycerin, or a 
mixture of such ingredients with one or 
more of the following: nitrocellulose, 
ammonium nitrate or other inorganic 
nitrates, aromatic nitro-derivafives, or 
combustible materials, such as wood- 
meal and aluminum powder. Such 
explosives must be in powdery, 
gelatinous, plastic or elastic form. The 
term includes dynamite, blasting 
gelatine and gelatine dynamites. 

Explosive, blasting, type B. 

Substances consisting of a mixture of 
ammonium nitrate or other inorganic 
nitrates with an explosive, such as 
trinitrotoluene, with or without other 
substances, such as wood-meal or 
aluminum powder, or a mixture of 
ammonium nitrate or other inorganic 
nitrates with other combustible 
substances which are not explosive 
ingredients. Such explosives may not 
contain nitroglycerin, similar liquid 
organic nitrates, or chlorates. 

Explosive, blasting, type C. 

Substances consisting of a mixture of 
either potassium or sodium chlorate or 
potassium, sodium or ammonium 


perchlorate with organic nitro- 
derivatives or combustible materials, 
such as wood-meal or aluminum 
powder, or a hydrocarbon. Such 
explosives must not contain 
nitroglycerin or any similar liquid 
organic nitrate. 

Explosive . blasting, type D. 
Substances consisting of a mixture of 
organic nitrate compounds and 
combustible materials, such as 
hydrocarbons and aluminum powder. 
Such explosives must not contain 
nitroglycerin, any similar liquid organic 
nitrate, chlorate or ammonium-nitrate. 
The term generally includes plastic 
explosives. 

Explosive, blasting, type E. 
Substances consisting of water as an 
essential ingredient and high 
proportions of ammonium nitrate or 
other oxidizer, some or all of which are 
in solution. The other constituents may 
include nitro-derivatives, such as 
trinitrotoluene, hydrocarbons or 
aluminum powder. The term includes: 
explosives, emulsion; explosives, slurry; 
and explosives, watergel. 

Explosive, deflagrating. A substance, 
e.g., propellant, which reacts by 
deflagration rather than detonation 
when ignited and used in its normal 
manner. 

Explosive, detonating. A substance 
which reacts by detonation rather than 
deflagration when initiated and used in 
its normal manner. 

Explosive, extremely insensitive 
detonating substance (E1DS ). A 
substance which, although capable of 
sustaining a detonation, has 
demonstrated through tests that it is so 
insensitive that there is very little 
probability of accidental initiation. 

Explosive, primary. Explosive 
substance which is manufactured with a 
view to producing a practical effect by 
explosion, is very sensitive to heat, 
impact, or friction, and even in very 
small quantifies, detonates. The major 
primary explosives are mercury 
fulminate, lead azide, and lead 
styphnate. 

Explosive, secondary. An explosive 
substance which is relatively insensitive 
(when compared to primary explosives) 
and is usually initiated by primary 
explosives with or without the aid of 
boosters or supplementary charges. 

Such an explosive may react as a 
deflagrating or as a detonating 
explosive. 

Fireworks. Pyrotechnic articles 
designed for entertainment. 

Flares. Articles containing 
pyrotechnic substances which are 
designed to illuminate, identify, signal, 
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or warn. The term includes: flares, aerial 
ind flares, surface. 

Flash powder. Pyrotechnic substance 
which, when ignited, produces an 
intense light. 

Fracturing devices, explosive, for oil 
wells, without detonators . Articles 
consisting of a charge of detonating 
explosive contained in a casing without 
the means of initiation. They are used to 
fracture the rock around a drill shaft to 
assist the flow of crude oil from the 
rock. 

Fuse/Fuze. Although these two words 
have a common origin (French fusee, 
fusil) and are sometimes considered to 
be different spellings, it is useful to 
maintain the convention that fuse refers 
to a cord-like igniting device, whereas 
fuze refers to a device used in 
ammunition which incorporates 
mechanical, electrical, chemical, or 
hydrostatic components to initiate a 
train by deflagration or detonation. 

Fuse, igniter. Articles consisting of a 
metal tube with a core of deflagrating 
explosives. 

Fuse, instantaneous, non detonating 
(Quickmatch). Article consisting of 
cotton yams impregnated with fine 
black powder. It bums with an external 
flame and is used in ignition trains for 
fireworks, etc. 

Fuse, safety . Article consisting of a 
core of Fine-grained black powder 
surrounded by a flexible woven fabric 
with one or more protective outer 
coverings. When ignited, it bums at a 
predetermined rate without any 
explosive effect 

Fuzes. Articles designed to start a 
detonation or deflagration in 
ammunition. They incorporate 
mechanical, electrical, chemical, or 
hydrostatic components and generally 
protective features. The term includes: 
Fuzes, detonating; fuzes detonating with 
protective features; and fuzes igniting. 

Grenades, hand or rifle. Articles 
which are designed to be thrown by 
hand or to be projected by rifle. The 
term includes: grenades, hand or rifle, 
with bursting charge; and grenades, 
practice, hand or rifle. The term 
excludes: grenades, smoke. 

Igniters. Articles containing one or 
more explosive substance used to start 
deflagration of an explosive train. They 
may be actuated chemically, 
electrically, or mechanically. The term 
excludes: cord, igniter; fuse, igniter; fuse, 
instantaneous, non-detonating; fuze, 
igniting; lighters, fuse, instantaneous, 
non-detonating; fuzes, igniting; lighters, 
fuse; primers, cap type; and primers, 
tubular. 

Ignition, means of. A general term 
used in connection with the method 
employed to ignite a deflagrating train of 


explosive or pyrotechnic substances (for 
example: a primer for propelling charge, 
an igniter for a rocket motor or an 
igniting fuze). 

Initiation, means of (1) A device 
intended to cause the detonation of an 
explosive (for example: detonator, 
detonator for ammunition, or detonating 
fuze). 

(2) The term “with its own means of 
initiation" means that the contrivance 
has its normal initiating device 
assembled to it and this device is 
considered to present a significant risk 
during transport but not one great 
enough to be unacceptable. The term 
does not apply, however, to a 
contrivance packed together with its 
means of initiation, provided the device 
is packaged so as to eliminate the risk of 
causing detonation of the contrivance in 
the event of functioning of the initiating 
device. The initiating device can even be 
assembled in the contrivance provided 
there are protective features ensuring 
that the device is very unlikely to cause 
detonation of the contrivance under 
conditions which are associated with 
transport. 

(3) For the purposes of classification, 
any means of initiation without two 
effective protective features should be 
regarded as Compatibility Group B; an 
article with its own means of initiation, 
without two effective protective 
features, is Compatibility Group F. A 
means of initiation which itself 
possesses two effective protective 
features is Compatibility Group D. and 
an article with its own means of 
initiation which possesses two effective 
features is Compatibility Group D or E. 

A means of initiation, adjudged as 
having two effective protective features, 
must be approved by the Associate 
Administrator for Hazardous Materials 
Safety. A common and effective way of 
achieving the necessary degree of 
protection is to use a means of initiation 
which incorporates two or more 
independent safety features. 

Jet perforating guns, charged, oil well, 
without detonator. Articles consisting of 
a steel tube or metallic strip, into which 
are inserted shaped charges connected 
by detonating cord, without means of 
initiation. 

Lighters, fuse. Articles of various 
design actuated by friction, percussion, 
or electricity and used to ignite safety 
fuse. 

Mass explosion. Explosion which 
affects almost the entire load virtually 
instantaneously. 

Mines. Articles consisting normally of 
metal or composition receptacles and 
bursting charge. They are designed to be 
operated by the passage of ships. 


vehicles, or personnel. The term include 
Bangalore torpedoes. 

Powder cake (powderpaste). 
Substance consisting of nitrocellulose 
impregnated with not more than 60 
percent of nitroglycerin or other liquid 
organic nitrates or a mixture of these. 

Powder, smokeless. Substance 
generally based on nitrocellulose used 
as propellant. The term includes 
propellants with a single base 
(nitrocellulose (NC) alone), those with a 
double base (such as NC and 
nitroglycerin (NG)) and those with a 
triple base (such as NC/NG/ 
nitroguanidine). Cast pressed or bag- 
charges of smokeless powder are listed 
under charges, propelling. 

Primers, cap type. Articles consisting 
of a metal or plastic cap containing a 
small amount of primary explosive 
mixture that is readily ignited by impact. 
They serve as igniting elements in small 
arms cartridges and in percussion 
primers for propelling charges. 

Primers, tubular. Articles consisting of 
a primer for ignition and an auxiliary 
charge of deflagrating explosive, such as 
black powder, used to ignite the 
propelling charge in a cartridge case for 
cannon, etc. 

Projectiles. Articles, such as a shell or 
bullet, which are projected from a 
cannon or other artillery gun, rifle, or 
other small arm. They may be inert, with 
or without tracer, or may contain a 
burster, expelling charge or bursting 
charge. The term includes: projectiles, 
inert, with tracer; projectiles, with 
burster or expelling charge; and 
projectiles, with bursting charge. 

Propellants. Deflagrating explosives 
used for propulsion. 

Release devices, explosive. Articles 
consisting of a small charge of explosive 
with means of initiation. They sever 
rods or links to release equipment 
quickly. 

Rocket motors. Articles consisting of a 
solid, liquid, or hypergolic propellant 
contained in a cylinder fitted with one 
or more nozzles. They are designed to 
propel a rocket or guided missile. The 
term includes: rocket motors; rocket 
motors with hypergolic liquids with or 
without an expelling charge; and rocket 
motors, liquid fuelled. 

Rockets. Articles containing a rocket 
motor and a payload which may be an 
explosive warhead or other device. The 
term includes: guided missiles; rockets, 
line-throwing; rockets, liquid fuelled, 
with bursting charge; rockets, with 
bursting charge; rockets, with expelling 
charge; and rockets, with inert head. 

Signals. Articles consisting of 
pyrotechnic substances designed to 
produce signals by means of sound, 
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flame, or smoke or any combination 
thereof. The term includes: signal 
devices, hand; signals, distress ship; 
signals, railway track, explosive; 
signals, smoke. 

Sounding devices, explosive. Articles 
consisting of a charge of detonating 
explosive. They are dropped from ships 
and function when they reach a 
predetermined depth or the sea bed. 

Substance, explosive, very insensitive 
(Substance, EVI) N.V.S. Substances 
which present a mass explosive hazard 
but which are so insensitive that there is 
very little probability of initiation, or of 
transition from burning to detonation 
under normal conditions of transport 
and which have passed test series 5. 

Torpedoes. Articles containing an 
explosive or non-explosive propulsion 
system and designed to be propelled 
through water. They may contain an 
inert head or warhead. The term 
includes: torpedoes, liquid fuelled, with 
inert head; torpedoes, liquid fuelled, 
with or without bursting charge; and 
torpedoes, with bursting charge. 

Tracers for ammunition. Sealed 
articles containing pyrotechnic 
substances, designed to reveal the 
trajectory of a projectile. 

Warheads. Articles containing 
detonating explosives, designed to be 
fitted to a rocket, guided missile, or 
torpedo. They may contain a burster or 
expelling charge or bursting charge. The 
term includes: warhead rocket with 
bursting charge; and warheads, torpedo, 
with bursting charge. 

§ 173.60 General packaging requirements 
fcr explosives. 

(a) Unless otherwise provided in this 
subpart and in 5 173.7(a) of this 
subchapter, the packaging used for 
explosives (Class 1) must meet Packing 
Group II requirements. Each packaging 
used for an explosive must be capable 
of meeting the test requirements of 
subpart M of part 178 of this subchapter, 
at the specified level of performance, 
and the applicable general packaging 
requirements of paragraph (b) of this 
section. 

(b) The general requirements for 
packaging of explosives are as follows: 

(1) Nails, staples, and other closure 
devices, made of metal, having no 
protective covering may not penetrate to 
the inside of the outer packaging unless 
the inner packaging adequately protects 
the explosive against contact with the 
metal. 

(2) The closure device of containers 
for liquid explosives must provide 
double protection against leakage, such 
as a screw cap secured in place with 
tape. 


(3) Inner packagings, fitting, and 
cushioning materials, and the placing of 
explosive substances or articles in 
packages, must be such that no 
dangerous movement may occur within 
the packages during transportation. 

(4) When the packaging includes 
water that could freeze during 
transportation, a sufficient amount of 
anti-freeze, such as denatured ethyl 
alcohol, must be added to the water to 
prevent freezing. Anti-freeze that could 
create a fire hazard because of 
excessive volatility or excessive 
concentration may not be used. 

(5) Each article fitted with a means of 
ignition or initiation must be effectively 
protected from accidental operation 
during normal conditions of 
transportation. 

(6) For a metal packaging that is 
double-seamed, entry of an explosive 
substances into the recesses of the 
seams must be prevented. 

(7) The closure device of a aluminum 
or steel drum should include a suitable 
gasket; if the closure device includes a 
screw-thread, the ingress of explosive 
substances must not be possible. 

(8) If a metal-lined or rigid plastic box 
is used for packaging an explosive 
substance, the box must be constructed 
in such a way that the explosive 
substance carried cannot get between 
the liner and the sides or bottom of the 
box. 

(9) Whenever a box of ordinary 
natural wood is specified, plywood or 
reconstituted wood may be substituted 
for that material, if it is compatible with 
the explosive carried and is in 
compliance with the appropriate 
specification, if any. 

(10) An explosive article containing an 
electrical means of initiation that is 
sensitive to external electromagnetic 
radiation, must have its means of 
initiation effectively protected from 
electromagnetic radiation sources (for 
example, radar or radio transmitters) 
through either design of packaging or the 
article, or both. 

(11) If a plastic bag or plastic 
container is used in direct contact with 
the explosive, only those types of plastic 
may be used that: 

(i) Will not build up an electrostatic 
charge which would lead to ignition of 
the explosive; and 

(ii) Will not be deteriorated by or 
react dangerously with the explosive. 

(12) A metal surface that could 
increase the sensitivity or decrease the 
thermal stability of an explosive may 
not be in contact with that explosive. 

(13) An explosive must be in a 
waterproof receptacle if: 

(i) It is water soluble; 


(ii) It contains water or a water 
solution when offered for transportation; 
or 

(iii) It contains a water soluble 
stabilizer. 

(14) When this subpart requires a 
specified percentage of desensitizer or 
phlegmatizer to be mixed with an 
explosive, the percentage is based on 
the total weight of the mixture, not the 
weight of the explosive alone. When a 
percentage of water is specified and 
antifreeze must be added in accordance 
with paragraph (a)(4) of this section, the 
combined weight of the water and the 
antifreeze may be substituted for the 
weight of water required. 

§ 173.61 Mixed packaging requirements. 

(a) Unless specifically authorized in 
this subchapter, an explosive may not 
be packed in the same outside 
packaging with any other material, 
unless packaged by the DOD or DOE in 
accordance with § 173.7(a) of this 
subchapter. 

(b) Hardware necessary for assembly 
of explosive articles at the point-of-use 
may be packed in the same outside 
packaging with the explosive articles. 
The hardware must be securely packed 
in a separate inside packaging. 

Sufficient cushioning materials must be 
used to ensure that all inside packagings 
are securely packed in the outside 
packaging. 

(c) The following explosives may not 
be packed together with other Class 1 
explosives: UN 0029, UN 0030, UN 0073, 
UN 0106, UN 0107, UN 0255, UN 0257, 

UN 0267, UN 0360, UN 0361, UN 0364, 

UN 0365. UN 0366, UN 0367, UN 0408, 

UN 0409, UN 0410, UN 0455, UN 0456, 
and NA 0350. These explosives may be 
mix-packed with each other in 
accordance with the compatibility 
requirements prescribed in paragraph 
(e). 

(d) Division 1.1 and 1.2 explosives 
may not be packed with the following 
explosives: UN 0333, 0334, 0335, 0336, 
and 0337. 

(e) Except as prescribed in paragraphs 

(c) and (d) of this section, different 
explosives may be packed in one 
outside packaging in accordance with 
the following compatibility 
requirements: 

(1) Explosives of the same 
compatibility group and same division 
number may be packed together. 

(2) Explosives of the same 
compatibility group or authorized 
combination of compatibility group but 
different division number may be 
packed together, provided that the 
whole package is treated as though its 
entire contents were comprised of the 
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lower division number. For example, a 
mixed package of Division 1.2 
explosives (Class A explosive) and 
Division 1.4 explosives (Class C 
explosive), compatibility group D, must 
be treated as 1.2D explosives. However, 
when 1.5D explosives (blasting agents) 
are packed together with 1.2D 
explosives (Class A explosives), the 
whole package must be treated as 1.1D 
explosives. 

(3) Explosives of compatibility group S 
may be packed with explosives of all 
other compatibility group except A and 
L. 

(4) Explosives of compatibility group L 
shall only be packed with an identical 
explosive. 

(5) Explosives articles of compatibility 
groups C, D, or E may be packed 
together and the entire package shall be 
treated as belonging to compatibility 
group E. 

(6) Explosives articles of compatibility 
groups C, D. E, or N may be packed 
together and the entire package shall be 
treated as belonging to compatibility 
group D. 

(7) Explosives substances of 
compatibility groups C and D may be 
packaged together and the entire 
package shall be treated as belonging to 
compatibility group D. 

§ 173.62 Specific packaging requirements. 

(a) When the Hazardous Materials 
Table in $ 172.101 of this subchapter, 
specifies that an explosive must be 
packaged in accordance with this 
section, only non-bulk packagings which 
conform to the provisions of this section, 
and the applicable requirements in 

§5 173.60 and 173.61 of this subchapter, 
may be used. 

(b) Explosives Table. The Explosives 
Table specifies, by a two-step process, 
which packing methods must be utilized 
for a particular explosive. Explosives 
are identified in the first column of the 
Explosives by their identification 
number, which are listed in Column 6 of 
the S 172.101 Table, of this subchapter. 
The second column of the Explosives 
Table specifies the packing method or 
methods (e.g., E-2) which must be used 
to pack a particular explosive. The table 
of packing methods in paragraph (c) of 
this section defines the packing 
methods. The packing methods are 
prefixed either by the letter “E" (E-2) or 
M US" (US001). The packing methods 
prefixed by the letter “E" are those 
based on the UN Recommendations. The 
packing methods prefixed by the letters 
“US" are those that are particular to the 
United States and are not found in any 
applicable International Regulations. 

The packing methods are listed in 
appropriate alpha-numerical sequence. 


Explosives Table 


identification No. 


Packing methods 


UN0004_ 

UN0005____ 

UN0006__ 

UN0007_ 

UN0009.. 

UN0010_ 

UN0012_ 

UN0014_ 

UN0015__.._ 

UN0016_ 

UN0018.. 

UN0019.. 

UN0020..... 

UN0021_ 

UN0Q27_ 

UN0028_ 

UN0029_ 

UN0030...... 

UN0033.-.. 

UN0034_ 

UN0035__ 

UN0037_ 

UN0038.... 

UN0039.. 

UN0042.. 

UN0043_ 

UN0044_ 

UN0048_ 

UN0049_ 

UN0050_ 

UN0054.. 

UN0055_ 

UN0058... 

UN0059_ 

UN0060_ 

UN0065.. 

UN0066_ 

UN0070_... 

UN0072.. 

UN0073___ 

UN0074__ 

UN0075_ 

UN0078_ 

UN0077____ 

UN0078___ 

UN0079.. 

UN0081__ 

UN0082.. 

UN0083.._.. 

UN0084_ 

UN0092_ 

UN0093_ 

UN0094___ 

UN0099___ 

UN0101_ 

UN0102_ 

UN0103_ 

UN0104..... 

UN0105_ 

UN0106.. 

UN0107__ 

UN0110_ 

UN0113.. 

UN0114.. 

UN0118____ 

UN0121_ 

UN0124_ 

UN0129___ 

UN0130_ 

UN0131_ 

unoi 3s....:znzzz 

UN0138... 

UN0137_ 

UNOI 38_ 

UNOI 43_ 

UN0144... 

UN0148.. 

UN0147_ 

UN0151..... 


E-2 

US005 

US005 

US005 

E-102 

E-102 

US005 

US005 

E-102 

E-102 

E-102 

E-102 

E-102 

E-102 

E-4(a).(b) 

E-5 

US003 

US002 

E-106 

E-106 

E-106 

E-106 

E-106 

E-106 

E-107(a),(b) 

E-109 

E-142 

E-117 

E-115 

E-115 

E-115 

E-116 

E-106 

E-120 

E-122 

E-124 

E-126 

E-127 

E-6(aX»).(n) 

E-128 

E-3 

US001 

E-2 

E-2 

E-2 

E-11 

E-8 

E-8 

E-10 

E-11 

E-133 

E-133 

E-20 

E-134 

E-135 

E-125 

E-135 

E-125 

E-136 

E-137 

E-137 

E-138 

E-3 

E-3 

E-13(a),(b) 

E-139 

US006 

E-3 

E-3 

E-141 

E-2 

E-3 

E-106 

E-106 

E-106 

US001 

E-17 

E-19(a).(b) 

E-2 

E-13(a).(b) 


Explosives Table— Continued 


Identification No. 

Packing methods 

UNOI 53 __ 

E-2 

UNOI 54 __ 

E-2 

UNOI55 .. . .. . 

E-2 

UN0158... .. 

E-21 

UNOI 59 ... 

E-19(a).(b) 

UN0160 .. 

E-22(a).(b).(c) 

UN0161 ,rr 

E-22(a) (b) (c) 

UN0167. 

E-106 

UN0168 ... 

E-106 

UN0169_ 

E-106 

UNOI 71_ 

E-102 

UNOI 73...... . . 

E-145 

UN0174_ _ 

E-145 

UNOI 80. - . 

E-146(a) 

UNOI 81 

E-146(a) 

UN0182 .... .. . 

E-146(a) 

UN0183 . ... 

E-146(a) 

UNOI 86 ........ 

E-146(b) 

UNOI 91 _ 

E-150 

UNOI 92 _ 

E-151 

UN0193.... .. ... 

E-151 

UNOI 94 _ 

E-150 

UN0195 ..... 

E-150 

UNOI 96 .... 

E-150 

UN0197.. 

E-150 

UNO 203 

E-21 

UN0204___ 

E-153 

UN0207.. .. 

E-2 

UN0208.... 

E-11 

UN0PO9.. ...... . 

E-26 

UNO? IP 

E-156 

UN0213_ 

E-2 

UN0214__ 

E-2 

UN0215-... 

E-11 

UN0216... 

E-2 

UNOP17 

E-2 

UN0218__ 

E-2 

UN0219___ 

E-2 

I1MOPPO 

E-2 

UN0221.. _ ... __ 

E-106 

IJNOPPP 

E-1 (a) (b) 

UN0224...... . 

E-3 

UN0225. 

E-100 

UN0226....- 

E-6(a)(.UiO 

UN0234__ 

E-2 

UN0235. 

E-2 

UN0236.. .. 

E-2 

UN0237... 

E-121 

UN0238__ 

E-147 

UN0240.. .. 

E-147 

UN0241... 

E-8 

UN0242__ „ 

E-119 

UN0243..._ 

E-102 

UN0244_ _ _ 

E-102 

UN0245 .-. .. .. 

E-102 

UN0246 _ 

E-102 

UNQ247... . ...... _ 

E-102 

UN0248 _ 

E-123 

UN0249 _ _ 

E-123 

UN0250 — . 

E-149 

UN0254 _ .. _ .. 

E-102 

UN0255_ 

US002 

UN0257 _ _ 

E-137 

UN0266. . .... 

E-13(a).(b) 

UN0267. -. 

US003 

UN0268.... __ ... 

E-106 

UN0271.... 

E-158(a),(b).(c) 

UN0272 _ 

E-158(a),(b),(c) 

UN0273 . 

E-158(a).(b).(c) 

UN0274 . .. .. 

E-158(a).(b),(c> 

UN0275 .. ... .. 

E-114 

UN0276 _ __ _ 

E-114 

UN0277 _ 

E-113 

UN0278 .. 

E-113 

UN0279 .. .. 

E-119 

UN0280 __ 

E-146(b) 

UN0281 . .. .. .. 

E-146(b) 

UN0282 —..._ 

E-18 

UN0283 ... 

E-107(a).(b) 

UN0284 . 

E-138 
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Explosives Table— Continued Explosives Table— Continued Explosives Table— Continued 


Identification No. 


Packing methods 


UN0285—-- 

UN0286-- 

UNO287- 

UN0288-- 

UNO289- 

UN0290- 

UN0291.. 

UN0292- 

UN0293- 

UNO 294- 

UN0295- 

UN0296... 

UN0297-- 

UN0299- 

UN0300..... 

UN0301--™ 

UN0303-- 

UN0305--- 

UN0306...-- 

UN0312- 

UN0313- 

UN0314--- 

UN0315-- 

UN0316-- 

UN0317- 

UN0318-- 

UN0319-- 

UN0320--- 

UN0321_ 

UN0322_ 

UN0323...«... 

UN0324... 

UN0325-- 

UN0326.. 

UN0327-- 

UN0328.—... 

UN0329.. 

UN0330.. 

UN0331_.....-... 

UN0332-- 

UN0333.. 

UN0334...___ 

UN0335-- 

UNO336..... 

UN0337_ 

UN0338__ 

UN0339__ 

UNO340_... 

UNO 341_ 

UN0342.___ 

UN0343... 

UN0344..__ 

UN0345_.__ 

UN0346.. 

UN0347.. 

UN0348__ 

UN0349..... 

UN0350__ 

UN0351... 

UN0352... 

UN0353. 

UN0354.. 

UN0355. 

UN0356.. 

uno357;i...;;z_it_ 

UN0358.. 

UN0359.. 

uNQ36o:::::z:^ . „z . 

UN0361.. 

UN0362.... 

UN0363... 

UN0364.... 

UN0365. 

UN0366.Z...ZZ. .....Z 

UN0367.. 

UN0368.„.. 

UN0369. 

UN037oZZZ.ZZ_1.. 

UN0371.. 

UN0372.. 


E-138 

E-106 

E-106 

E-121 

E-124 

E-125 

E-106 

E-138 

E-138 

E-106 

E-146(a 

E-153 

E-102 

E-106 

E-102 

E-102 

E-102 

E-20 

E-156 

E-115 

E-150 

E-139 

E-139 

E-137 

E-137 

E-138 

E-143 

E-143 

US005 

E-149 

E-114 

E-106 

E-141 

US005 

US005 

US005 

E-146(c) 

E-146(c) 

E-6, E-9 

E-12 

E-129 

E-130 

E-130 

E-130 

E-146(a) 

US005 

US005 

E-103 

E-103 

E-15(a),(b) 

E-15(a).(b) 

E-106 

E-106 

E-106 

E-106 

US005 

E-103 

E-103 

E-103 

E-103 

E-103 

E-103 

E-103 

E-103 

E-103 

E-103 

E-103 

US004 

US004 

E-102 

E-102 

E-128 

E-128 

E-128 

E-137 

E-137 

E-106 

E-106 

E-106 

E-138 


Identification No. 


Packing methods 


UN0373...... 

UN0374___ 

UN0375__ 

UN0376_ 

UN0377_ 

UN0378... 

UN0379.___ 

UN0380.. 

UN0381. 

UN0382......... 

UN0383... 

UN0384_ 

UN0385_ 

UN0386_ 

UN0387..... 

UN0388___ 

UN0389_ 

UN0390.. 


E-150 

E-153 

E-153 

E-143 

E-142 

E-142 

E-116 

E-103 

E-114 

E-103 

E-103 

E-103 

E-2 

E-2 

E-2 

E-2 

E-2 

E-2 


UN0391_ 

UN0392__ 

UN0393.... 

UN0394_ 

UN0395_ 

UN0396.. 

UN0397__ 

UN0398.. 

UN0399__ 

UN0400.. 

UN0401___ 

UN0402. 

UN0403__ 

UN0404...... 

UN0405.. 

UN0406.. 

UN0408...... 

UN0409...— 

UN0410_ 

UN0411E-22(a)_ 

UN0412..... 

UN0413...... 

UN0414___ 

UN0415___ 

UN0416__ 

UN0417_ 

UN0418..... 

UN0419...... 

UN0420.. 

UN0421_ 

UN0424__ 

UN0425..... 

UN0426--- 

UN0427__ 

UN0428. 

UN0429..... 

UN0430. 

UN0431... 

UN0432........ 

UN0433. 

UN0434___ 

UN0435...... 

UN0436.... 

UN0437__ 

UN0438.. 

UN0439____ 

UN0440_ 

UN0441_ 

UN0442.. 

UN0443.... 

UN0444__ 

UN0445__ 

UN0446. 

UN0447....... 

UN0449... 

UN0450. 

UN0451.. 

UN0452.. 

UN0453_ 

UN0454_ 

UN0455__ 

UN0456..... 


E-6(a),(b) 

E—11 

E-13(a).(b 

E-24(a),(b) 

E-103 

E-103 

E-103 

E-103 

E-103 

E-103 

E-2 

E-2 

E-133 

E-133 

E-115 

E-25 

E-137 

E-137 

E-137 

E-22(a) 

US005 
US005 
E-119 

E-158(a),(b).(c) 

E-158(a) ,(b),(c) 

US005 

E-133 

E-133 

E-133 

E-133 

E-106 

E-106 

E-106 

E-106 

E-109 

E-109 

E-134 

E-134 

E-134 

E-2 

E-106 

E-106 

E-146(a) 

E-146(a) 

E-146(a) 

E-120 
E-120 
E-120 
E-156 
E-156 
E-156 
E-156 
E-116 
E-116 
E-146(c) 

E-146(c) 

E-146(c) 

E-138 
E-147 
E-141 
US003 
US002 


Identification No. 


UN0457_ 

UN0458.... 

UN0459.. 

UN0460_ 

UN0461_ 

UN0462.. 

UN0463__ 

UN0464__ 

UN0465_ 

UN0466.. 

UNO467_ 

UN0468.. 

UN0469... 

UN0470.. 

UN0471.. 

UN0472.. 

UN0473.. 

UN0474..... 

UN0475... 

UN0476_ 

UN0477_ 


Packing methods 


E-157 
E-157 
E-157 
E-157 
E-103 
E-103 
E-103 
E-103 
E-103 
E-103 
E-103 
E-103 
E-103 
E-103 
E-103 
E-103 
E-103 
E-103 
E-103 
E-103 
E-103 


UN0478... 

UN0482__ 

UN0483__ 

UN0484_ 

UN0486. 

UN0487_ 

UN0488.. 

UN0489.. 

UN0490_ 

NA0006. 

NA0124__ 

NA0133—.... 

NA0150_ 

NA0273_ 

NA0274_ 

NA0331_ 

NA0349__ 

NA0350__ 

NA0412.. 

NA0473. 

NA0474_ 

NA0477__ 


E-103 

E-103 

E-6(a),(b) 

E-6(a),(b) 

E-106 

E-150 

E-102 

E-2 

E-2 

US005 

US006 

E-3 

E-3 

E-22(a).(b),(c) 

E-22(a),(b),(c) 

E-12 

E-142 

E-108 

US005 

E-3 

E-103 

E-103 


(c) Table of packing methods: Packing 
methods must be utilized in accordance 
with the following table. 

(1) The first column lists, in 
alphanumeric sequence, the packing 
methods prescribed for explosives in the 
Explosives Table of paragraph (b) of this 
section. If more than one set of 
packagings is authorized for a packing 
method, it is noted with a designation 
(a), (b), (i). (ii). etc. 

(2) The second column specifies the 
inner packagings that are required. If 
inner packagings are not required, a 
notation of “Not necessary’* or 
“Optional” appears in the column. The 
terms “Optional” and “Not necessary” 
mean that a suitable inner packaging 
may be used but is not required. If 
intermediate packagings are required, it 
is so noted in this column. In addition, 
any special requirements regarding the 
inner packagings are specified with a 
“Note”. 

(3) The third column specifies the 
outer packagings which are required. If 
inner packagings and/or intermediate 
packagings are specified in the second 
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column, then the packaging specified in 
the third column must be used as the 
outer packaging of a combination 
packaging; otherwise it may be used as 
a single packaging. Any special 
requirements regarding the outer 
packagings are specified with a "Note 0 . 


(4) The fourth column specifies, by a 
numerical and alpha numerical (ex: Dl) 
sequence, applicable particular 
packaging requirements or exceptions. 
The exception or requirement associated 
with a particular number is explained in 
paragraph (d) of this section. Those 

Table of Packing Methods 


particular packaging requirements or 
exceptions that are not found in 
international regulations are noted with 
a ~ET. 


Packing 

methods 

Inner packagings 

Outer packagings 

E-1(a) . 

Not necessary .. 

Bags: Paper, muttrwatl. water resistant (5M2). Textile, sift-proof 
(5L2). Textile, water resistant (5L3), Plastic, woven, sift-proof 
(5H2). Plasbc. woven, water resistant (5H3). Plastic, film (5H4). 
Barrels: Wood, removable head (2C2) . 

E-1(b) - 

Bags: Paper. Kraft Plastic .. . . 

Sheets: Plastic . 

Boxes* Wood ordinary f4C1i Plywood (4Di Reconstituted wood 



<«F>. 

Drums: Steel, removable head (1A2). . . .. .. 

E-2. 

Receptacles: Metal, Paper. Plastic.. . 

Barrets- Wood, removable head (2C2) . .. 


Sheets: Plasbc . .. ... _.. 

Boxes' Fiberboard (4G) wood ordinary MC1I Plywood fiDi 

E-3. 

Bags: Plastic, Rubber. Textile. Rubberized textile .. . 

■ iuv* i/vzciiu fTVA/M, v' vin »ai J i rivwuuu 

Reconstituted wood (4F). 

Drums. Fiber (TG). Note: Removable head plastic drums (1H2) 
are authorized for UN 0219. 

Barrels: Wood, removable head (2C2) 

E-4(a) . 

Intermediate: 

Bags: Plastic. Rubber. Textile. Rubberized textile 

Barrets: Wood 

Receptacles: Plastic 

Receptacles: Fiberboard. Metal. Paper. Plastic. Rubbenzed textile... 

Drums: Plastic, removable head (1H2), Steel, removable head 
(1A2). Note: Coatings other than lead are authorized for steel 
drums (1A2). 

Barrels: Wood, removable head (2C2) . . . .. 

E-4(b) . 

Optional .. .. w 

Boxes: Fiberboard (4G), Wood. s<ft-proof (4C2). Plywood (4D). 
Reconstituted wood (4F). 

Drums: Aluminum, removable head (1B2). Fiber (IG). Steel, re¬ 
movable head (1A2J. Note: Steel drums (1A2) must be dust 
tight 

Boxes FiherhoArd Mf»I Wrwvi «iiH.nrnnf PKmhwI uni 

E-5 W . 

8ags: Plastic . 

E-6 (a)(i)..~. 

Sheets: Paper. Kraft. Paper, waxed. 

For wetted explosives: ... ..... . . .. 

Reconstituted wood (4F). 

Barrels: Wood, removable head (?C?) 

Bags: Plastic. Rubbenzed. textile ... . 

Boxes: Fiberboard (4G). Wood, ordinary (4C1) Plywood (40), 



Reconstituted wood (4F). 

Drums. Steel removable head (1A2) Fiber (IG) .. 

E-* (a)(ii)_ 

For wetted explosives: ........... 

Barrels: Wood, removable head (2C2)... 

Bags: Rubber. Textile. Rubberized textile .. . 

Drums: Steel, removable head (1A2). Fiber (IG) ... 

E-6{b) - 

E-8 _ 

Intermediate: 

Bags: Rubber, Rubbenzed textile 

For desensitized explosives Same as for wetted explosives 
except that any fiberboard boxes may be used as inner packag¬ 
ing and any texWe bags as intermediate packaging. 

Receptacles: Waterproof material . 

For desensitized explosives: Same as for wetted explosives 
except that any fiberboard boxes may be used as inner packag¬ 
ings and any textile bags as intermediate packaging. 

Barrets: Wood, removable head (202) ... 

Boxes: Fiberboard (4G1). Wood, ordinary (4C1). Plywood (4D), 
Reconstituted wood (4F). 

Drums: Fiber (IG) ___ _ _ __ 


Sheets: Waterproof . 



E-9 .. 

Bags: Ott-reststan! .. 

Bans Paoer muWrwatl water resistant Textile sitt-n/rwif 


Sheets: Plastic _ ____ ..... . 

» opoi , inuiuff on vTaiul iC^oUxili \ Jlvic f t V UAiUv, 2MII UtVA/f 

(5L2). Textile, water resistant (5L3). Woven plastic, without 
inner Irnmg or coating (5H1), Woven plastic, sift-proof (5H2), 
Woven plastic, water resistant (5H3). Plastic film (5H4). 

Boxes: Fiberboard (4G). Wood, ordinary (4C1), Plywood (40) .. 

Drums: Fiber (IG). Steel, removable head (1A2). Note: If bags of 
5H2. 5H3, 5H4, or 5M2 are used, no inner packaging necessary. 
Barrels: Wood, removable head (2C2) .. 


Cans: Metal_______ 

E-10_ 

Bags: Waxed paper. Plastic. Rubberized textile.. 


Sheets: Waxed paper. Plastics, rubberized textile. 

Boxes: Wood, ordinary (4Ct). Plywood (40). reconstituted wood 
(4F). 

Barrels: Wood, removable head (202) . 

E—11_ 

Bags: Waxed paper. Ptastic, Rubbenzed textile.. ... 


Sheets: Waxed paper. Plastic. Textile. Rubbenzed textile.. 

Boxes: Wood, ordinary (4C1). Fiberboard (4G). Plywood (4D). 
reconstituted wood (4F). 

Drums: Fiber (IG)..... 



E-12.. 

Bags: 0#-restetan! Sheets: Plastics...,.... 

Baas Paoer multiwaM water resistant rSM?i Woven niachr 



without inner lining or coating (5H1). Woven plastic, sift-proof 
(5H2). Woven plastic, water resistant (5H3). Plasbc film (5H4), 
Textile, sitt-proof (5L2). Textile, water resistant (5L3). 


Particular 

packaging 

exception/ 

requirement 


1 for all entries. 
2 for all 
entries 
except UN 
040?. 


3. 4. Dl. 


D15, D13. 


D13. 


D14. 
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Table of Packing Methods— Continued 


Inner packagings 


Outer packaging* 


Particular 

packaging 

exception/ 

requirement 


E-13(a).. 

E-13(b).. 

E-15{a).. 
E-15<b).. 

E-17- 

E-18. 

E-19(a).. 
E-19(b).. 

E-20.— 

E-21.— 


E-22(a).. 


E-22(b) 

E-22(c) 

E-24(a) 
E-24(b) 

E-25..- 

E-26..- 


E-102.. 


For wetted explosives:. 
Bags: Plastic.. 

Sheets: Plastic- 


E-103 


E-106.. 


For dry explosives:.- 
Bags: Paper. Plastic.. 


Boxes: Fiberboard. 
Sheets: Plastic. 

Not necessary- 


Boxes: Fiberboard (4G). Wood ordinary (4Ct). Plywood (4D). 
Reconstituted wood (4F). 

Drums; Fiber (1G). Steel, removable head (1A2). A lota: M bags of 
5H2 or 5H3 are used, no inner package is necessary. 

Barrels: Wood, removable head (2C2)____ 

Boxes: Fiberboard (4G). Wood, ordinary (4C1), Plywood (4D). 
Reconstituted wood. (4F). 

Drums Fiber (1G)--- 

Barrels Wood, removable head (2C2)_ 

Boxes: Fiberboard (4G). Wood, ordinary (4C1). Plywood (40). 


Reconstituted Wood (4F). 
Drums: fiber (16)_ 


Bags: Waterproof paper. Plastic. Rubberized 
Sheets: Plastic. Rubberized textile- 


Drums. Aluminum, removable head (1B2). Sleet, removable head 
(1A2). 

Barrels Wood, removable head (2C2) 


Boxes. Wood, ordinary (401). Plywood (4D). Reconstituted wood 


Cans: Metal- 


Receptacles: Glass. Plastic. 

Bags: Paper, Plastic.. 

Sheets: Plastic-- 


Not necessary—.. 


Bags: Plastic — 
Sheets: PLastic.. 


(4F). Fiberboard (4G). 

Drums. Fiber (1G)..... 

Boxes Wood, ordinary (4C1). Plywood (40). Reconstituted wood 
<4F). 

Barrels: Wood, removable head (2C2).. 

Boxes: Fiberboard (4G). Wood, ordinary (4C1). Plywood (40). 
Reconstituted wood (4F). 

Drums: Fiber (1G), Plywood (ID). Steel, removable head (1A2)_ 

Drums: Aluminum, removable head (1B2). Steel, removable head 
(1A2), Plastic, removable head (1H2). 

Barrels. Wood, removable head (2C2) 


Boxes: Wood, ordinary (4C1). Plywood (4D). Reconstituted wood 


Receptacles: Metal, Plastic. Wood - 


Boxes: Fiberboard.. 


(4F). 

Drums: Fiber (1G)_ 

Boxes: Fiberboard (4G), Wood, ordinary (4C1). Plywood (4D). 
Reconstituted wood (4F). Steel, with mnertiner or coating (4A2). 

Drums: Fiber (1G)____—... 

Boxes. Wood, sift-proof (4C2). Plywood (40). Reconstituted wood 


55. 


Cans: Metal. 

Receptacles: Waterproof paper. Plastic. Note: Plastic used must 
not be liable to generate static electricity by contained sub¬ 
stances. 

Bags: Paper. Kraft Plastic, Textile. Rubberized Textile- 


Receptacles: Fiberboard. Metal. Plastic.. 

Not Necessary....... 


(4F). 


Barrels: Wood, removable head (2C2).. 


Bags: Rubber. Rubberized textile. Plastic — 

Bags: Rubber. Rubberized textile. Plastic._ 

Intermediate: 

Bags: Rubber. Rubberized textile. Plastic. 

Bags: Plastic_ 

Bags: Plastic....____ 

Sheets: Plastic..—.______ 

Receptacles: Metal. Paper, Plastic.— 

Optional.-.—.. 


Must be specifically authorized by the Associate Administrator for 
Hazardous Materials Safety poor to transportation. See 
§ § 173.57 and 173.58 of the subchapter. For an international 
shipment, the package must be marked with "Packaging au¬ 
thorized by competent authority of the United States of America 
(USA)". 

Not necessary______ 


Boxes: Fiberboard (4G). Wood, ordinary (4C1). Wood, srft-proof 
(4C2). Plywood (40). Reconstituted wood (4F). 

Drums: Fiber (1G). Plywood (ID)___ 

Boxes: Fiberboard (4G). Wood, ordinary (4C1). Wood, sift-proof 
(4C2). Plywood (40). Reconstituted wood (4F). 

Drums: Steel, removable head (1A2). Fiber (1G). Plywood (10)...-. 

Jerricans: Steel (3A1), Steel, removable head (3A2).-_ 

Boxes: Fiberboard (4G) 


11 for UN 
0411. 


10 . 

8 . 9 . 10 . 


Drums: Steel, removable head (1A2) with coating other than 


Drums: Fiber (1G)___ 

Barrels: Wood, removable head (2C2)..—_____ 

Boxes: Fiberboard (4G). Wood, ordinary (4C1). Plywood (40). 
Reconstituted wood (4F). 

Drums: Fiber (1G)..... 

Bags: Plastic, sift-proof (5H2)_ 


53. 


Boxes: Wood, ordinary (4C1). Plywood (4D), Reconstituted wood 
(4F). Steel (4A1), Steel, with inner liner or coating (4A2). 
Fiberboard (4G). 

Crates: (For large articles)...—... 

Drums: Steel, removable head (1A). Fiber (1G).. 


Boxes: Wood, ordinary (4C1). Plywood (4D). Reconstituted wood 
(4F). Steel (4A1). 


49 for all 
entiles 
except UN 
0434 and UN 

0435. 
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Table of Packing Methods— Continued 


Packing 

methods 

Inner packagings 

Outer packagings 

Particular 

packaging 

exception/ 

requirement 

E~107(a).... 

Not necessary. Note: This packagtng method is to be used for 
boosters which are finished articles consisting of closed metal, 
plastic, or fiberboard receptacles that contain a detonating 
explosive, or consisting of a plastic-bonded detonating explo¬ 
sive.. 

Boxes: Fiberboard (4G), Wood, ordinary (4C1). Plywood (4D), 
Reconstituted wood (4). Note: This packaging method is to be 
used for boosters which are finished articles conststing of 
closed metal, plastic, or fiberboard receptacles that contain a 
detonating explosive, or consisting of a plastic-bonded, detonat¬ 
ing explosive. 


E-107 (b) ._ 

Receptacles: Fiberboard. Metal. Plastic......... 

Sheets: Plastic. Paper. Note: This packaging method is to be 
used for cast or pressed boosters in tube or capsules without 
end closures. 

Boxes: Fiberboard (4G). Wood, ordinary (4C1). Ptywood (4D). 
Reconstituted wood (4F). Note: This packaging method is to be 
used for cast or pressed boosters in tube or capsules without 
end closures. 


E-108. 

Receptacles: Metal. Plastic. Wooded. Note: Dividing partitions in 
the outer packaging may be used in place of inner packagtngs. 

Boxes: Wooden, ordinary (4C1), Plywood (4D). Reconstituted 
wood (4F), Steel (4A1). 

23. 

E-109. 

Receptacles: Metal. Plastic, Wood.. 

Boxes: Wood, ordinary (4C1), Ptywood (4D). Reconstituted wood 
(4F), Steel, with inner liner or coating (4A2). 

28. 

E-113. 

Receptacles: Fiberboard. Plastic, Metal.. 

Boxes: Fiberboard (4G). Wood, ordinary (4C1), Ptywood (4D), 
Reconstituted wood (4F). 


E-114. 

Receptacles: Fiberboard. Plastic. Metal, Wood..... 

Boxes: Fiberboard (4G), Wood, ordinary (4Cl), Plywood (4D). 
Reconstituted wood (4F). Steel, with inner liner or coating (4A2). 


E-115_... 

Receptacles: Fiberboard, Metal. Paper. Kraft (for cartridge of 1.4G 
and 1.4S), Plastic, Wood. 

Boxes: Fiberboard (4G), Wood, ordinary (4C1), Plywood (4D), 
Reconstituted wood (4F). Steel, with inner liner or coating (4A2). 


E-116. 

Bags: Plastic, Textile. 

Boxes: Fiberboard. Plastic. Wood. Note: (1) Bags are authorized 
for small cases only. (2) Dividing partitions in the outer packag¬ 
ing may be used in place of inner packagings. 

Boxes: Fiberboard (4G), Wood, ordinary (4C1), Plywood (4D), 
Reconstituted wood (4F), Steel (4A1). 


E-117.... 

Boxes. Fiberboard, Metal. Plastic. Wood. 

Cans: Metal. 

Boxes: Wood, ordinary (4C1). Plywood (4D), Reconstituted wood 
(4F). Steel, with inner Hner or coating (4A2). 


E-119_ 

Not necessary________ 

Boxes: Wood, ordinary (4C1). Wood, sift-proof (4C2). Plywood 
(4D). Reconstituted wood (4F). Steel. (4A1), Steel, with inner 
liner or coating (4A2). 

Drums: Steel, removable head (1A2). Note: Packaging 4C1 is 
authonzed for cased charges only. 


E-120...... 

Tubes: Fiberboard. Other materials. Note: Dividing partitions in the 
outer packaging may be used in place of inner packagings. 

Boxes: fiberboard (4G). Wood, ordinary (40). Plywood (4D). 
Reconstituted wood (4F). 

30, 31. 

E-121. 

Not necessary....... 

Boxes: Fiberboard (4G1), Wood, ordinary (40), Ptywood (4D). 
Reconstituted wood (4F), Steel, with inner liner or coating (4A2). 

32 

E-122. 

Boxes: Metal. Plastic. Wood. Fiberboard. 

Boxes: Fiberboard (4G). Wood, ordinary (40), Plywood (4D), 
Reconstituted wood (4F). Steel, with inner liner or coating (4A2). 


E-123_ 

Receptacles: Fiberboard, Metal. Note: Dividing partitions in the 
outer packaging may be used in place of inner packagings. 

Boxes: Wood, ordinary (40), with metal hner, Plywood (4D) 
Reconstituted wood (4F), Steel (4A1). 

35, 49. 

E-124.™.. 

Reels... 

Boxes: Fiberboard (4G), Wood, ordinary (40), Plywood (4D). 
Reconstituted wood (4F). 

33. 

E-125. 

Bags: Plastic. 

Sheets: Paper Kraft, Plastic Note: Reels may be used in place of 
inner packagings. 

Boxes: Fiberboard (4G) Wood, ordinary (40), Plywood (4D). 
Reconstituted wood (4F). 

34. 

E-126_ 

Receptacles: Fiberboard. Note: Reels may be used in place of 
inoer packagings. 

Boxes: Fiberboard (4G). Wood, ordinary (40). Ptywood (4D), 
Reconstituted wood (4F). 


E-127. 

Receptacles: Fiberboard...„. . . . ... 

Boxes: Wood, ordinary (40). Ptywood (4D). Reconstituted wood 
(4F). Steel, with Inner liner or coating (4A2). 


E-128. 

Boxes: Fiberboard. Plastic, Wood. 

Trays: Fiberboard. Plastic, Wood. 

Cans: Metal. Note: All inner packagings must be fitted with 
dividing partitions. 

Boxes: Wood, ordinary (40). Plywood (4D). Reconstituted wood 
(4F), Steel (4A1). 

23,36. 

E-129. 

Receptacles: Fiberboard, Plastic.. 

Sheets: Paper. 

3oxes: Fiberboard (4G). Wood, oidinary (40), Ptywood (4D), 
Reconstituted wood (4F). 

Drums: Fiber (1G) ... 


E-130... 

Receptacles: Fiberboard. Plastic. 

Sheets: Paper..... 

Boxes: Fiberboard (4G). Wood, ordinary (40). Plywood (4D). 

Reconstituted wood (4F). 

Drums: Fiber (1G), Plastic, removable head (1H2) 


E-133. 

Receptacles: Fiberboard. Metal. Plastic.. 

Sheets: Paper, Kraft Note: Dtvidi;>g partitions in the outer pack¬ 
age may be used in place of inner packagings.. 

Boxes: Fiberboard (4G). Wood, ordinary (40). Ptywood (4D). 

Reconstituted wood (4F), Steel (4A1), Solid plastics (4H2). 

Drums: Fiber (1G), Ptastic. removable head (1H2) 


E-i^. 

Receptacles: Fiberboard, Metal. Ptastic. Wood_____ 

Boxes: Fiberboard (4G), Wood, ordinary (40), Plywood (4D). 
Reconstituted wood (4F). Steel (4A1). 


E-135. 

Bags: Plastic.. ........... 

Reels. 

Sheets- Paper. Kraft, Plastic. 

Boxes: Fiberboard (4G). Wood, ordinary (40). Plywood (4D). 
Reconstituted wood (4F). 
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Table of Packing Methods—C ontinued 


Packing 

methods 


E-136- 


E-137. 


E-138. 

E-139- 

E-141- 

E-142..... 


E-143- 

E-145- 

E-146(a)..... 

E-146(b). 

E-146(c) — 
E-147_ 

E-149~. 

E-150- 

E-151_ 

E-153.™. 

E-156_ 


E-157_ 

E-158(a) 

E-158(b) 

E-158(c)..... 
US001_ 

US002. 


Inner packagings 

Outer packagings 

Particular 

packaging 

exception/ 

requirement 


Boxes: Fiberboard (4G). Wood, ordinary (40). Plywood (40). 

32. 

Receptacles 1 Fiberboard, Metal Plastic, Wood.. 

Reconstituted wood (4F). Steel, with inner liner or coating (4A2). 
Drums: Fiber (1G). 

Boxes: Wood, ordinary (40). Plywood (40). Reconstituted wood 

38 for UN 

Trays: Plastic. Wood Note: Dividing partitions in the outer pack¬ 
aging may be used in place of inner packagings. 

(4F). Steel (4A1). 

Boxes: Wood, ordinary (40). Plywood (40). Reconstituted wood 

0106. 0107, 
0257. 0367, 
0408, 0409 
and 0410 
only. 


(4F), Steel (4A1). 

Boxes: Wood, ordinary (4C1), Plywood (40). Reconstituted wood 

28 for UN 0121 


(4F), Steel with inner liner or coating (4A2). 

Boxes- Fiberboard (4G). Wood, ordinary (40), Plywood (4D). 

only. 

Sheets: Paper. 

Trays: Plastic. 

Reconstituted wood (4F). Steel, with inner liner or coating (4A2). 

Boxes: Fiberboard (4G). Wood, ordinary (40). Plywood (4D). 

40. D11.D39. 

Cans: Metal. 

Trays: Fiberboard. sleeved. Plastic, sleeved. 

Intermediate: 

(Optional with Inner boxes but mandatory with trays.) 

Boxes: Fiberboard. 

Boxes' Ffbefboard Wood, 

Reconstituted wood (4F). Steel, with inner liner or coating (4A2). 

Boxes: Wood, ordinary (40), Plywood (4D). Reconstituted wood 

Tubes: Fiberboard. 

Trays. Plastic. 

Receptacles: Fiberboard. Metal (for rivets, explosives). Plastic. 
Wood. 

Mr»t rwr^arv . . . . ... 

(4F), Steel (4A1). 

Boxes: Fiberboard (4G). Wood, ordinary (40), Plywood (4D). 

Reconstituted wood (4F). Steel, with inner liner or coating (4A2). 
Boxes: Fiberboard (4G). Ptywood (4D). Reconstituted wood (4F). 


Not necessary . 

Steel (4A1), Wood, ordinary (40). 

Boxes: Fiberboard (4G), Wood, ordinary (40). Ptywood 


Mnt norncorv ... 

(4D).Reconstituted wood (4F). 

Boxes: Steel (4A1). Wood, ordinary (40), Plywood (4D). Recon¬ 
stituted wood (4F). 

Boxes: Fiberboard (4G), Wood, ordinary (40). Plywood (4D). 

Reconstituted wood (4F). 

Drums: Fiber (1G). 

Boxes: Wood, ordinary (40). Ptywood (40). Reconstituted wood 


1 fUl 1 lUvCOOOl 

Receptacles - Fiberboard Metal..... 


Optional..... 

42. 50. 

Boxes: Fiberboard.......... 

(4F), Solid Plastics (4H2). Steel (4A1). 

Boxes: Fiberboard (4G). Wood, ordinary (40). Plywood (4D). 

12. 

Receptacles: Metal. Plastic.-..-. 

Reconstituted wood (4F), Steel (4A1). 

Drums: Fiber (1G). 


Sheets: Paper, Kraft 

Receptacles: Metal, Plastic, Wood. Fiberboard...... 

Boxes. Fiberboard (4G), Wood, ordinary (40). Plywood (4D). 

Reconstituted wood (4F). Steel (4A1). 

Drums: Fiber (1G). 

Boxes: Wood, ordinary (40), Plywood (40). Reconstituted wood 

43. 44. 45. 

Sheets* Fiberboard. corrugated. 

46. 

Tubes: Fiberboard. 

Intermediate: 

Receptacles: Fiberboard, Metal. Plastic. 

Bags: Plastic .. . ....-. 

(4F). Steel (4A1). 

Boxes: Fiberboard (4G). Wood, ordinary (40). Ptywood (4D). 

- * 

Boxes: Fiberboard. 

Tubes: Fiberboard. Plastic. Metal. Note: Dividing partitions in the 
outer packaging may be used in place of inner packaging. 

Not necessary . . . .. 

Reconstituted wood (4F), Steel (4A1). Steel, with inner toner or 
coating (4A2). 

Boxes: Wood, ordinary (40). Plywood. (40). Reconstituted wood 


Bags: Paper, Kraft, Plastics, Textile. Rubberized textile...._ 

(4F). Steel (4A1). 

Boxes: Fiberboard (4G), Wood, ordinary (40), Wood, sift-proof 
(4C2), Plywood (40). Reconstituted wood (4F). Solid plastics 
(4H2). 

Drums: Steel, removable head (1A2). Fiber (1G). Ptywood (ID) 

Boxes: Fiberboard (4G). Wood, ordinary (40). Wood, srft-proof 
(402). Plywood (40), Reconstituted wood (4F), Sohd plastics 
(4H2). 

Composite packagings: Plastic receptacle with outer solid plastic 
box (6HH2). 

Boxes: Wood, ordinary (40) Note: DOT Spec. MC-200. motor 

8. 10. 54. 

RATApt^rlAQ- PthArhAArrt Motel . . 

10. 54 


54 

Cans: Metal..—.......„„... .,... 

Receptacles: Glass. Plastic. 

Receptacles- Fiber hoard Metal Paper ... 

vehicle container may be used as the outer packaging. 

f 

Boxes: Fiberboard (4G>. Wood, ordinary (4C1). Plywood (40). 
Reconstituted wood (4F). Steel, with inner liner or coaling (4A2). 

D2, 03. 
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Outer packagings 
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packaging 
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US003_ 

Receptacles: Fiberboard. Metal, Plastic. 

Intermediate: 

Boxes: Fiberboard. Wood. 

Sheet: Paper, Kraft, Plastic. 

Boxes: Fiberboard (4G), Wood, ordinary (4C1), Plywood (4D), 
Reconstituted wood (4F), Steel, with inner liner or coating (4A2). 

D2. 03. D4, 

DIO. 54. 

US004_ 

Receptacles: Fiberboard, Metal. Paper__.._ 

Boxes: Fiberboard (4G), Wood, ordinary (4C1), Plywood (4D), 
Reconstituted wood (4F), Steel, with inner liner or coating (4A2). 

D2. D5. D6. 

D7, D8. 

US005. 

Boxes: Fiberboard Metal, Plastic, Wood. Note: Metal clips or 
dividing partitions in the outer packaging may be used in place 
of inner packagings. 

Boxes: Fiberboard (4G), Wood, ordinary (4C1), Plywood (4D), 
Reconstituted wood (4F). Steel (4A1). Steel, with inner liner or 
coating (4A2). 

Drums: Steel, removable head (1A2).. 

13. 


US006 Jet perforating guns, charged, oil well may be transported under the following conditions: 

a. No initiation devices (detonator. Wasting cap. electric or non-electric) may be affixed to or installed in guns 

b. Initiation devices carried on the same motor vehicle or offshore supply vessel must be segregated; each kind from every other kind, and from the guns, toots or 
other supplies. Initiation devices shall be carried in a container having individual pockets for each such device or in a fully enclosed steel container lined with a non¬ 
sparking material. No more than two initiation devices per gun shall be carried on the same motor vehicle. 

c. Each shaped charge affixed to the gun may not contain more than 112 g (4 ounces) of explosives. 

d. Each shaped charge if not completely enclosed in glass or metal, must be fully protected by a metal cover after installation in the gun. 

e. Jet perforating guns classed as 1.10 or 1.4D may be transported by highway by private carriers engaged in oil welt operations 

1. Motor vehicles must have specially built racks or carrying cases designed and constructed so that guns are securely held in place during transportation and are 
not subject to damage by contact, one to the other or other articles or materials carried in the vehicle; and; 

2. The assembled gun or guns packed on the vehicle may not extend beyond the body of the motor vehicle. 

f. Jet perforating guns classed as 1.4D may be transported by private offshore supply vessels only when the guns are carried m motor vehicles as specified in 
paragraph (e) of this packing method or on offshore down hole tool pallets provided that 

1. All the conditions specified in paragraphs (a), (b), (c), and (d) of this packing method are met; 

2. The total explosive contents does not exceed 9.1 kg (20 pounds) per pallet; 

3. Each cargo vessel compartment may contain up to 90.8 kg (200 pounds) of explosive content if the segregation requirements in § 176.83(b)(3) of this subchapter 
are met; and 

4. When more one vehicle or pallet is stowed "on deck” a minimum horizontal separation of 3 m (9.8 feet) must be provided. 


(d) Table of particular packaging requirements or exceptions . 


No. 

identifying 
packaging 
requirement 
or exception 


Explanation of packaging requirement or exception 


1 

2 

3 

4 


7 


Water soluble substances must be packed in waterproof receptacles. 

Packages must be lead-free. 

The barrels and drums must have a watertight seal. 

The intermediate and outer packagings must be filled with water or an appropriate water saturated material when the intermediate packaging is a 
rubber or rubberized textile bag. 

Metal drums used for powder paste must be so constructed that explosion is not possible by reason of increase in internal pressure from internal or 
external causes. 


8 _ 

9_ 


10 


The inside of drums and jerricans must be galvanized, painted or otherwise protected. Bare steel must not come into contact with smokeless powder 
Drums or jerricans of steel must be constructed without pockets or crevices in which smokeless powder could be trapped or nipped. 

MetaJ receptacles must be so constructed that the nsk of explosion, by reason of increase in internal pressure from internal or external causes, is 
reduced. 


11 __ 

12 _ 

13_ 

22 . 


The inner packagings must be sealed. 

Outer boxes of natural wood may be provided with tin-plate liner having a sealed lid. 

Open ends of inner packagings must be fitted with padded end caps or the outer packaging must be padded. 

The inner packagings must be separated from the outer packaging by a gap of not less than 25 mm (1 inch) of cushioning material, e g., sawdust, 
wood wool. 


28 -- 

30 .. 

31 __ 

32 _ 

33 __ 

34 _ 

35 _ 

36 . 

38_ 

41 .. 

42 - 

43 .. 


45 __ 

46 __ 

47 . 

48 _ 


Metal inner packagings must be padded with cushioning material. 

The shaped charges must be packed so that contact between them is prevented. 

The conical cavities of the shaped charges must face inward in pairs or groups to minimize the shaped charge (jetting) effect in the event of accidental 
initiation. 

The ends of the articles must be sealed or the use of bags, plastics, as inner packaging is mandatory. 

The ends of the detonating cord must be sealed and tied fast. 

The ends of the detonating cord must be sealed. Spaces must be Tilled with packing material. 

Packagings must be sealed against the ingress of water. 

The detonators must be cushioned to prevent significant movement and contact between them. 

The detonating fuses must be separated from each other in the inner packaging. 

The primers must be packed with shock absorbent layers of felt, paper or plastic to prevent propagation within the outer packaging. 

The outer plastic packagings must be reinforced with metal at comers and edge. 

The signals must be separated to prevent contact with one another and kept apart from the bottom, walls, and lid of the outer packaging, e g., by 
cushioning material. 

Where the signals are contained in magazines for fitting into automatic units, the magazine may replace the inner packaging provided adequate 
cushioning material is used. 

Tin-plate inner packagings must be sealed. 

The sounding device most be wrapped individually in corrugated fiberboard sheets or inserted in fiberboard tubes. 

Absorbent cushioning material must be inserted. 

Large articles without propelling charge and without means of ignition or initiation may be earned unpacked. 
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No. 

identifying 
packaging 
requirement 
or exception 


Explanation of packaging requirement or exception 


49.. 


50- 

53 - 

54 - 

55 - 

D1- 

D2- 


D3.... 

D4 

D5.... 
D6_ 
07 .... 

D8.... 

09... 

DIO.. 


Dll.. 

012 .. 

D13.. 

014.. 

D15.. 


Large articles without their means ot initiation, or with their means ol initiation containing at least two effective protective features, may be carried 
unpackaged. 

Large articles without their means of ignition may be carried unpackaged. 

Bags, sift-proof (5H2) recommended only for flake or prilled TNT in the dry state and a maximum net mass of 30 kg (66 pounds). 

Plastic inner packagmgs must not be liable to generate sufficient static electricity that a discharge could cause the packaged articles to fund on 
Not more than 50 g (1.8 ounces) of a substance shall be packed in an inner packaging. 

The intermediate packaging must be entirely surrounded by wetted cushioning material within the outer packaging. 

Quantity limitations for all detonators are as follows unless specifically defined for each type of detonator. 

(a) For detonators containing no more than 10 g of explosive (excluding ignition and delay charges): 

(1) No more than 50 detonators may be packed in one inner packaging. 

(ii) No more than 500 detonators may be packed in one outer packaging. 

(b) For detonators containing no more than 3 g of explosive (excluding ignition and delay charges) 

(i) No more than 100 detonators may be packed in one inner packaging. 

(ii) No more than 1000 detonators may be packed in one outer packaging. 

(c) There are no quantity limitations for detonators classed as 1.4B or 1.4S. The number of detonators that may be packed in each inner or outer (if 

inner packaging is not required) packaging is determined by: . ^ 

(i) The ability for the package to pass certain tests (see 5 173.57 of this subchapter) that qualify the detonators to be classed as 1.4B or 1.4S; or 

(ii) The gross weight limitations of the packaging used. , M 

Inner packaging « not required for electric blasting caps when packed in pasteboard tubes, or when their leg wires are wound on spools with the caps 

either placed inside the spool or securely taped to the wire on the spool, so as to restrict freedom of movement of the caps and to protect them 
from impact forces. No more than 500 electric blasting caps shall be contained in one outer packaging. 

Intermediate packagings are required only for non-electric detonators that are blasting caps or delay connectors in metal tubes. 

Blasting caps are not required to be attached to the safety fuse, metal dad mild detonating cord, detonating cord, or shock tube. 

Inner packagings are not required if the packing configuration restncts freedom of movement of the caps and protects them from impact forces. 
Quantity limitations for detonator assemblies with detonating cord are: 

(a) No more than 50 detonator assemblies shall be packed in one inner packaging. 

(b) No more than 500 detonator assemblies shall be packed in one outer packaging. 

Quantity limitations for detonator assemblies with safety fuse or shock tube are: 

(a) No more than 50 detonator assemblies shall be packed in one inner packaging. 

(b) No more than 1.000 detonator assemblies shall be packed in one outer packaging. 

Primers fitted with anvil, composition not covered with a disc of metal foil or other material (varnished only). 

(a) The primers must be packed in rows in single layers in trays of fiberboard or plastic. 

(b) Not more than 500 primers shall be packed in an inner packaging. 

Detonators that are blasting caps (including percussion activated) or delay connectors in metal tubes must be packed as follows: 

(a) The detonators must be packed in an inner packaging with the open end of any detonator covered with appropriate cushioning material; 

(b) Inner packagings must be snugly packed in an intermediate packaging; 

(c) Intermediate packagings must be separated from the outside packaging by at least 25 mm (1 inch) of cushioning matenal, 

(d) Detonators containing no more than 10 g of explosive (excluding ignition and delay charges) must be packed as follows: 

(i) No more than 50 detonators in one inner packaging. 

(ii) No more than 500 detonators in one outer packaging 

(e) Detonators containing no more than 3 g of explosive (excluding ignition and delay charges) must be packed as follows: 

(i) No more than 110 detonators in one inner packaging. 

(ii) No more than 5,000 detonators in one outer packaging. ? 

Primers not fitted with an anvil, composition covered, not more than 5,000 primers shall be packed in an inner packaging. 

Large articles may be carried unpackaged. 

No inner packaging required for drums, fiber (iG). 

Inner packaging « not required with fiberboard boxes (4G) for packaging UN 0332. 

Sheets, waterproof, when used, must also be impervious to any liquid explosive ingredients of the substance. 


§ 173.63 Packaging exceptions. 

(a) Cord, detonating (UN 0065), having 
an explosive content not exceeding 6.5 g 
(0.23 ounces) per 30 centimeter length 
(one linear foot) may be offered for 
transportation domestically and 
transported as Division 1.4 
Compatibility Group D (1.4D) explosives, 
if the gross weight of all packages 
containing Cord, detonating (UN 0065), 
does not exceed 45 kg (99 pounds) per: 

(1) transport vehicle, freight container, 
or cargo-only aircraft; 

(2) off-shore down-hole tool pallet 
carried on an off-shore supply vessel; 

(3) cargo compartment of a cargo 
vessel; or 

(4) passenger-carrying aircraft used to 
transport personnel to remote work 
sites, such as offshore drilling units. 

(b) Detonating fuzes or ignition 
devices may not be assembled in the 


articles or included in the same outside 
package with the articles unless shipped 
by or for DOD and in accordance with 
established practices and procedures 
specified by DOD. 

(c) [Reserved] 

(d) Rocket motors may be shipped in a 
propulsive state or with igniters 
assembled therein only under conditions 
approved by the Department of Defense 
(DOD) or the National Aeronautics and 
Space Administration (NASA). 

(e) Rocket motors, liquid fueled or 
cartridges, power devices (other than in 
Division 1.4) may not be shipped with 
igniters assembled therein unless 
shipped by or for DOD or NASA in 
accordance with established practices 
and procedures specified by DOD or 
NASA. 

(f) Detonators containing no more 
than 1 g explosive (excluding ignition 


and delay charges) that are electric 
blasting caps with leg wires 4 feet long 
or longer, delay connectors in plastic 
sheaths, or blasting caps with empty 
plastic tubing 12 feet long or longer may 
be packed as follows in which case they 
are excepted from the packaging 
requirements of § 173.62: 

(1) No more than 50 detonators in one 
inner packaging; 

(2) IME Standard 22 container or 
compartment is used as the outer 
packaging; 

(3) No more than 1000 detonators in 
one outer packaging; and 

(4) No material may be loaded on top 
of the IME Standard 22 container and no 
material may be loaded against the 
outside door of the IME Standard 22 
compartment. 

(g) Detonators that are classed as 1.4B 
or 1.4S and contain no more than 1 g of 
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explosive (excluding ignition and delay 
charges) may be packed as follows in 
which case they are excepted from the 
packaging requirements of 5 173.62: 

(1) No more than 50 detonators in one 
inner packaging; 

(2) IME Standard 22 container is used 
as the outer packaging; 

(3) No more than 1000 detonators in 
one outer packaging; and 

(4) Each inner packaging is marked 
“I.4B Detonators’' or “1.4S Detonators", 
as appropriate. 

Subpart D—Definitions Classification, 
Packing Group Assignments and 
Exceptions for Hazardous Materials 
other than Cfass 1 and Class 7 

§ 173.115 Ctass 2, Divisions 2.1, 2.2, and 
2 3— Definitions. 

(a) Division 2.1 (Flammablegas). (1) 
For the purpose of this subchapter, a 
“flammable gas" (Division 2.1) means 
any material which is a gas at 20 X (68 
°F) or less and 101.3 kPa (14.7 psi) of 
pessure (a material which has a boiling 
p >int of 20 °C (68 °F) or less at 101.3 kPa 
(.4.7 psi) which— 

(1) Is ignitable at 101.3 kPa (14.7 psi) 
when in a mixture of 13 percent or less 
by volume with air; or 

(ii) Has a flammable range at 101.3 
kPa (14.7 psi) with air of at least 12 
percent regardless of the Iow T er limit. 

(2) The limits specified in paragraph 

(a) (1) of this section shall be 
determined at 101.3 kPa (14.7 psi) of 
pressure and a temperature of 20 X (68 
°F) in accordance with ASTM E681-85 
Standard Test Method for Concentration 
Limits of Flammability of Chemicals. 

(b) Division 2.2 (non-flammable, non - 
poisonous compressed gas—including 
compressed gas, liquefied gas, 
pressurized cryogenic gas and 
compressed gas in solution). For the 
purpose of this subchapter, a “non¬ 
flammable, non-poisonous compressed 
gas" (Division 2.2) means any material 
(or mixture) which— 

(1) Exerts in the packaging an 
absolute pressure of 280 kPa (41 psia) at 
20 *C (68 *F), and 

(2) Does not meet the definition of 
Division 2.1 or 2.3. 

(c) Division 2.3 (Poisonous gas). For 
the purpose of this subchapter, 
“poisonous gas” (Division 2.3) means a 
material which is a gas at 20 X (68 °F) 
or less and a pressure of 101.3 kPa (one 
atm) (a material which has a boiling 
point of 20 X (68 °F) or less at 101.3 kPa 
(14.7 psi) and which— 

(1) Is known to be so toxic to humans 
as to pose a hazard to health during 
transportation, or 

(2) In the absence of adequate data on 
human toxicity, is presumed to be toxic 


to humans because when tested on 
laboratory animals it has an LC50 value 
not more than 5000 ppm (see 
5 173.132(b) (3)). 

(d) Non-liquefied compressed gas. A 
“non-liquefied compressed gas” means a 
gas, other than in solution, which in a 
packaging under the charged pressure is 
entirely gaseous at a temperature of 20 
# C (68 °F). 

(e) Liquefied compressed gas. A 
“liquefied compressed gas” means a gas 
which in a packaging under the charged 
pressure, is partially liquid at a 
temperature of 20 *C (63 T). 

(f) Compressed gas in solution. A 
"compressed gas in solution" is a non- 
liquefied compressed gas which is 
dissolved In a solvent. 

fe) Cryogenic liquid. A "cryogenic 
liquid" means a refrigerated liquefied 
gas having a boiling point colder than 
-90 X (-130 °F) at 101.3 kPa (14.7 psi) 
absolute. A material meeting this 
definition is subject to requirements of 
this subchapter without regard to 
whether it meets the definition of a non¬ 
flammable, non-poisonous compressed 
gas in paragraph (b) of this section. 

(h) Flammable range . The term 
“flammable range” means the difference 
between the minimum and maximum 
volume percentages of the material in 
air that forms a flammable mixture. 

(i) Service pressure. The term "service 
pressure” means the authorized pressure 
marking on the packaging. For example, 
for a cylinder marked "DOT 3A1800", 
the service pressure is 12410 kPa (1800 
psi). 

(j) Refrigerant gas or Dispersant gas. 
The terms "Refrigerant gas" or 
“Dispersant gas" apply to all non- 
poisonous refrigerant gases, dispersant 
gases (fluorocarbons) listed in 

§5 172.101,173.304(a)(2), 173.314(c), 
173.315(a)(1) and 173.315(h), and 
mixtures thereof, or any other 
compressed gas having a vapor pressure 
not exceeding 1792 kPa (280 psi) at 54 X 
(130 °F), and restricted for use as a 
refrigerant, dispersant or blowing agent. 

§ 173.116 Class 2— Assignment of hazard 
zone. 

(a) The hazard zone of a Class 2, 
Division 2.3 material is assigned in 
Column 5 of the § 172.101 Table. There 
are no hazard zones for Divisions 2.1 
and 2.2. When the S 172.101 Table 
provides more than one hazard zone for 
a Division 2.3 material, or indicates that 
the hazard zone be determined on the 
basis of the grouping criteria for 
Division 2.3, the hazard zone shall be 
determined by applying the following 
criteria; 


Hazard 

zone 

Inhalation toxicity 

A _ 

LC50 less than or equal to 200 pp*n 

B_ 

LC50 greater than 200 ppm and tess 


than or equal to 1000 ppm. 

C_ 

LC50 greater man 1000 ppm and less 


than or equal to 3000 ppm. 

D 

LC50 greater than 3000 ppm or less 


than or eqtrai to 5000 ppm 


(b) The criteria specified in paragraph 
(a) of this section are represented 
graphically in § 173.133, Figure 1. 

§§ 173L117-173.119 [Reserved} 

§173.120 Class 3—Definitions. 

(a) Flammable liquid. (I) For the 
purpose of this subchapter, a 
“flammable liquid” (Class 3) means any 
liquid having a flash point of not more 
than 60 X (140 *F) with the following 
exceptions; 

(1) Any liquid meeting one of the 
definitions specified in 5 173.115 of thi 9 
part. 

(ii) Any mixture having one or more 
components with a flash point greater 
than 60 X (140 *F) or higher, that makes 
up at least 99 percent of the total volume 
of the mixture. 

(2) For the purposes of this 
subchapter, a distilled spirit of 140 proof 
or lower is considered to have a flash 
point no lower than 23 X (73 *F). 

(b) Combustible liquid. (1) For the 
purpose of this subchapter, a 
“combustible liquid” means any liquid 
that does not meet the definition of any 
other hazard class specified in this 
subchapter and has a flash point above 
60 X (140 *F) and below 93 X (200 T). 

(2) Except when offered or intended 
for transportation by vessel or aircraft, a 
flammable liquid with a flash point at or 
above 38 X (100 °F) that does not meet 
the definition of any other hazard class 
may be reclassed as a combustible 
liquid. 

(c) Flash point. (1) “Flash point” 
means the minimum temperature at 
which a liquid gives off vapor within a 
test vessel in sufficient concentration to 
form an ignitable mixture with air near 
the surface of the liquid. It shall be 
determined as follows: 

(i) For a homogeneous, single-phase, 
liquid having a viscosity les9 than 45 
S.U.S. at 38 X (100 °F) that does not 
form a surface film while under test, one 
of the following test procedures shall be 
used: 

(A) Standard Method of Test for Flash 
Point by Tag Closed Tester, (ASTM 

D56-79); or 

(B) Standard Methods of Test for 
Flash Point of Liquids by Setaflash 
Closed Tester, (ASTM D3278-78). 
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(ii) For a liquid other than one meeting 
all of the criteria of paragraph (c)(l)(i) of 
this section, one of the following test 
procedures shall be used: 

(A) Standard Method of Test for Flash 
Point by Pensky—Martens Closed 
Tester. (ASTM D93-80). For cutback 
asphalt, use Method B of ASTM D93—80 
or alternate tests authorized in this 
standard; or 

(B) Standard Methods of Test for 
Flash Point of Liquids by Setaflash 
Closed Tester (ASTM D3278-78). 

(2) For a liquid that is a mixture of 
compounds that have different volatility 
and flash points, its flash point shall be 
determined as specified in paragraph 
(c)(1) of this section, on the material in 
the form in which it is to be shipped. If it 
is determined by this test that the flash 
point is higher than -7° C (20 °F) a 
second test shall be made as follows: a 
portion of the mixture shall be placed in 
an open beaker (or similar container) of 
such dimensions that the height of the 
liquid can be adjusted so that the ratio 
of the volume of the liquid to the 
exposed surface area is 6 to one. The 
liquid shall be allowed to evaporate 
under ambient pressure and temperature 
(20 to 25 °C (68 to 77 °F)) for a period of 

4 hours or until 10 percent by volume has 
evaporated, whichever comes first. A 
flash point is then run on a portion of 
the liquid remaining in the evaporation 
container and the lower of the two flash 
points shall be the flash point of the 
material. 

(3) For flash point determinations by 
Setaflash closed tester, the glass syringe 
specified need not be used as the 
method of measurement of the test 
sample if a minimum quantity of 2 ml 
(0.1 ounce) is assured in the test cup. 

(d) If experience or other data indicate 
that the hazard of a material is greater 
or less than indicated by the criteria 
specified in paragraphs (a) and (b) of 
this section, the Associate 
Administrator for Hazardous Materials 
Safety may revise the classification or 
make the material subject or not subject 
to the requirements of parts 170-189 of 
this subchapter. 

§ 173.121 Class 3—Assignment of packing 
group. 

(a) The packing group of a Class 3 
material is as assigned in Column 5 of 
the § 172.101 Table. When the § 172.101 
Table provides more than one packing 
group for a hazardous material, or 
indicates that the packing group is to be 
determined on the basis of the grouping 
criteria for Class 3, the packing group 
shall be determined by applying the 
following criteria: 


Packing 

group 

Flash point (closed- 
cup) 

Initial boiling 
point 

1. 


<35 'C (95 *F) 

II. 

<23 -C (73 *F) 

>35 *C 
(95-F) 

Ill. 

>23 *C. <60 *C 

>35 *C 


(140 -F) 

(95 T) 


(b) Criteria for inclusion of viscous 
Class 3 materials in Packing Group III. 

(1) Viscous Class 3 materials in 
Packing Group II with a flash point of 
less than 23 °C (73 # F) may be grouped in 
Packing Group III provided that— 

(i) Less than 3 percent of the clear 
solvent layer separates in the solvent 
separation test; 

(ii) The mixture contains not more 
than 5 percent of substances in Packing 
Group I or II of Division 6.1 or Class 8, 
or not more than 5 percent of substances 
in Packing Group I of Class 3 requiring a 
POISON or CORROSIVE subsidiary 
label; 

(iii) The capacity of the packaging is 
not more than 30 L (7.9 gallons); and 

(iv) The viscosity and flash point are 
in accordance with the following table: 


Flowtime in seconds 

Flash point in 
degrees C 

4 mm cup 

8 mm cup 

Over 20. .. 


Over 17. 

Over 60. 


Over 10. 

Over 100.... 


Over —5. 

Over 160.. 


Over —1. 

Over 220__ 

Over 17.. 

Over —5. 


Over 40_ 

No lower limit. 


(2) The methods by which the tests 
referred to in paragraph (b)(1) of this 
section shall be performed are as 
follows: 

(i) Viscosity Test. The flow time in 
seconds is determined at 23 °C (73 °F) 
using the ISO Standard cup with a 4.0 
mm (0.2 inch) jet (ISO-2431-72). Where 
the flowtime exceeds 200 seconds, a 
second test is carried out using the ISO 
standard cup but modified to take a jet 
of 8 mm (0.3 inch) diameter. 

(ii) Solvent Separation Test . This test 
is carried out at 23 °C (73 °F) using a 
100.0 ml (3 ounces) measuring cylinder 
of the stoppered type of approximately 
25.0 cm (9.8 inches) total height and of a 
uniform internal diameter of 
approximately 30 mm (1.2 inches) over 
the calibrated section. The sample 
should be stirred to obtain a uniform 
consistency, and poured in up to the 100 
ml (3 ounces) mark. The stopper should 
be inserted and the cylinder left 
standing undisturbed for 24 hours. After 
24 hours, the height of the upper 
separated layer should be measured and 
the percentage of this layer as compared 


with the total height of the sample 
calculated. 

§173.124 Class 4 Divisions 4.1,4.2 and 
4.3—Definitions. 

(a) Division 4.1 (Flammable Solid). 

For the purposes of this subchapter, 
"flammable solid" (Division 4.1) means 
any of the following three types of 
materials: 

(1) Wetted explosives that— 

(1) When dry are Explosives of Class 1 
other than those of compatibility group 
A, which are wetted with sufficient 
water, alcohol, or plasticizer to suppress 
explosive properties; and 

(ii) Are specifically authorized by 
name either in the § 172.101 Table or 
have been assigned a shipping name 
and hazard class by the Associate 
Administrator for Hazardous Materials 
Safety under the provisions of— 

(A) An exemption issued under 
subchapter B of this chapter, or 

(B) An approval issued under 
§ 173.56(i) of this part. 

(2) Self-reactive materials are 
materials that are liable to undergo, at 
normal or elevated temperatures, a 
strongly exothermal decomposition 
caused by excessively high transport 
temperatures or by contamination; and 

(3) Readily combustible solids are 
materials that— 

(i) Are solids which may cause a Fire 
through friction, such as matches; 

(ii) Show a burning rate faster than 2.2 
mm (0.087 inches) per second when 
tested in accordance with paragraph 2.3 
of appendix E to this part; or 

(iii) Any metal powders that can be 
ignited and react over the whole length 
of a sample in 10 minutes or less, when 
tested in accordance with paragraph 
2.3.2 of appendix E to this part. 

• (b) Division 4.2 (Spontaneously 
Combustible Material). For the purposes 
of this subchapter, "spontaneously 
combustible material" (Division 4.2) 
means— 

(1) A pyrophoric material. A 
pyrophoric material is a liquid or solid 
that, even in small quantities and 
without an external ignition source, can 
ignite within five (5) minutes after 
coming in contact with air when tested 
according to paragraph 3.1.1 or 3.1.2, as 
appropriate, of appendix E to this part. 

(2) A self-heating material. A self¬ 
heating material is a material that, when 
in contact with air and without an 
energy supply, is liable to self-heat. A 
material of this type which exhibits 
spontaneous ignition or if the 
temperature of the sample exceeds 200 
°C (392 *F) during the 24=hour test 
period when tested in accordance with 
paragraph 3.2.1 of appendix E to this 
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part, is classed as a Division 4.2 
material. 

(c) Division 4.3 (Dangerous when wet 
material). For the purposes of this 
chapter, "dangerous when wet material" 
(Division 4.3) means a material that, by 
contact with water, is liable to become 
spontaneously flammable or to give off 
flammable or toxic gas at a rate greater 
than 1 liter per kilogram of the material, 
per hour, when tested in accordance 
with paragraph 4 of appendix E to this 
part 

§ 173.125 Ctaes 4 —Assignment of packing 
group. 

(a) The packing group of a Class 4 
material is as assigned in Column 5 of 
the 172.101 Table. When the 172.101 
Table indicates that the packing group 
of a hazardous material is to be 
determined on the basis of test results 
following test methods given in 
appendix E of this part, the packing 
group shall be determined by applying 
the appropriate criteria given in this 
section. 

(b) Packing group criteria for readily 
combustible materials of Division 4.1 is 
as follows: 

(1) For materials other than metal 
powders, a material is assigned to— 

(1) Packing Group II, if the burning rate 
is greater than 2.2 mm/s and the flame 
passes the wetted zone; or 

(ii) Packing Group III, if the burning 
rate is greater than 2.2 mm/s and the 
wetted zone stops the flame. 

(2) For metal poivders, a materia! is 
assigned to— 

(i) Packing Group II, if the zone of 
reaction spreads over the whole length 
of the sample in 5 minutes or less; or 

(ii) Packing Group III, if the zone of 
reaction spreads over the whole length 
of the sample in more than 5 but not 
more than 10 minutes. 

(3) Solids which may cause a fire 
through friction are assigned to packing 
groups by analogy with existing entries 
in the § 172.101 Table. 

(c) Packing group criteria for Division 
4.2 materials is as follows: 

(1) Pyrophoric liquids and solids of 
Division 4.2 are assigned to Packing 
Group 1. 

(2) A self-heating materia! is assigned 
to— 

(i) Packing Group n, if the material 
gives a positive test result when tested 
with the 2.5-cm cube size sample; or 

(ii) Packing Group III. if the material 
gives a positive test result when tested 
with the 10-cm cube size sample but a 
negative test result with the 2.5-cm cube 
size sample. 

(d) A Division 4.3 dangerous when 
we! material is assigned to— 


(1) Packing Group I, if spontaneous 
ignition occurs, or demonstrates a 
tendency of spontaneous ignition, or the 
rate of evolution of flammable gases is 
equal or greater than 10 liters per 
kilogram of materia) over any one 
minute; or 

(2) Packing Group II, if the rate of 
evolution of flammable gases is equal to 
or greater than 20 titers per kilogram of 
material per hour, and which does not 
meet the criteria for Packing Group I: or 

(3) Packing Group III, if the rate of 
evolution of flammable gases is greater 
than 1 liter per kilogram of material per 
hour, and which does not meet the 
criteria for Packing Group I or U. 

§ 173.127 Class 5, Division 5.1—Definition 
and assignment of packing groups. 

(a) Definition . For the purpose of this 
subchapter, "oxidizer** (Division 5.1) 
means a material that may, generally by 
yielding oxygen, cause or enhance the 
combustion of other materials. A solid 
material is classed as a Division 5.1 
material if, when tested in accordance 
with Appendix F to this part, in either 
concentration tested, the mean burning 
time of the test mixture, is equal to or 
less than that of the average of the three 
tests with ammonium persulfate 
mixture. A liquid is classed as a 
Division 5.1 material by analogy to 
existing entries in the § 172.101 Table. 

(b) Assignment of packing groups . (1) 
The packing group of a Division 5.1 
material shall be as assigned in Column 
5 of the 5 172.101 Table. 

(2) When the § 172.101 Table indicates 
that the packing group of a solid 
oxidizer is to be determined on the basis 
of the test results following test method 
given in Appendix F to this part the 
packing group shall be assigned by the 
following criteria: 

(i) Packing Group I. for a material 
which, in either concentration tested, 
exhibits a burning time equal to or less 
than that of potassium bromate; 

(ii) Packing Group Ii, for a material 
which, in either concentration tested, 
exhibits a burning time between that of 
potassium bromate and that of 
potassium perchlorate; or 

(iii) Packing Group Hi, for a material 
which, in either concentration tested, 
exhibits a burning time between that of 
potassium perchlorate and that of 
ammonium persulphate. 

(3) Liquid oxidizers are assigned to 
packing groups by analogy with existing 
entries in the $ 172.101 Table. 

§ 173.T28 Cfass 5, Division 5.2— 

Definitions and types. 

(a) Definitions . For the purposes of 
this subchapter, "organic peroxide" 
(Division 5.2) means any organic 


compound containing oxygen (O) in the 
bivalent -O-O- structure and which may 
be considered a derivative of hydrogen 
peroxide, where one or more of the 
hydrogen atoms have been replaced by 
organic radicals, unless any of the 
following paragraphs apply: 

(1) The material meets the definition 
of an explosive as prescribed in subpart 
C of this part, in which case it must be 
classed as an explosive; 

(2) The material is forbidden from 
being offered for transportation 
according to § 172.101 of this subchapter 
or § 173.21; 

(3) The Associate Administrator for 
Hazardous Materials Safety has 
determined that the material does no! 
present a hazard which is associated 
with a Division 52 material; or 

(4) The material meets one of the 
following conditions: 

(i) For materials containing no more 
than 1.0 percent hydrogen peroxide, the 
available oxygen, as calculated using 
the equation in paragraph (a)(4)(h) of 
this section, is not more than 1.0 percent, 
or 

(ii) For materials containing more than 
1.0 percent but not more than 7A ) percent 
hydrogen peroxide, the available 
oxygen, content (OJ is not more than 05 
percent, when determined using the 
equation: 


k n*c* 

0.= 16X V - 

m k 


where, for a material containing k species of 
organic peroxides: 

n»=number of -O-O- groups per molecule of 
the /th species 

Ci=concentration (mass percent) of the Ah 
species 

m k = molecular mass of the Ah species 

(b) Generic types. Division 5.2 organic 
peroxides are assigned to a generic 
system which consists of seven types. 
An organic peroxide identified by 
technical name in the Organic Peroxides 
Table in 5 173.225 is assigned to a 
generic type in accordance with that 
Table. Organic peroxides not identified 
in the Organic Peroxides Table are 
assigned to generic types under the 
procedures of paragraph (c) of this 
section. 

(1) Type A. Organic peroxide type A is 
an organic peroxide which can detonate 
or deflagrate rapidly as packaged for 
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transport. Transportation of type A 
organic peroxides is forbidden. 

(2) Type B . Organic peroxide type B is 
an organic peroxide which, as packaged 
for transport, neither detonates nor 
deflagrates rapidly, but can undergo a 
thermal explosion. 

(3) Type £ Organic peroxide type C is 
an organic peroxide which, as packaged 
for transport, neither detonates nor 
deflagrates rapidly and cannot undergo 
a thermal explosion. 

(4) Type D. Organic peroxide type D is 
an organic peroxide which— 

(i) Detonates only partially, but does 
not deflagrate rapidly and is not 
affected by heat when confined; 

(ii) Does not detonate, deflagrates 
slowly, and shows no violent effect if 
heated when confined; or 

(iii) Does not detonate or deflagrate, 
and shows a medium effect when heated 
under confinement. 

(5) Type E. Organic peroxide type E is 
an organic peroxide which neither 
detonates nor deflagrates and shows 
low, or no, effect when heated under 
confinement. 

(6) Type F. Organic peroxide type F is 
an organic peroxide which will not 
detonate in a cavitated state, does not 
deflagrate, shows only a low, or no. 
effect if heated when confined, and has 
low. or no, explosive power. 

(7) Type G. Organic peroxide type G is 
an organic peroxide which will not 
detonate in a cavitated state, will not 
deflagrate, shows no effect when heated 
under confinement, has no explosive 
power, is thermally stable (self- 
accelerating decomposition temperature 
above 60 °C (140 °F)), and. for 
desensitized liquid formulations, is 
desensitized with a compatible organic 
liquid which boils above 150 °C (300 °F) 
(diluent type A, see § 173.225(b)). 

(c) Procedure for assigning an organic 
peroxide to a generic type. An organic 
peroxide shall be assigned to a generic 
type based on— 

(1) Its physical state (i.e.. liquid or 
solid), in accordance with the 
definitions for liquid and solid in § 171.8 
of this subchapten 

(2) A determination as to its control 
temperature and emergency 
temperature, if any, under the provisions 
of § 173.223; 

(3) Performance of the organic 
peroxide under the test procedures 
specified in the United Nations 
Recommendations on the Transport of 
Dangerous Goods, Tests and Criteria, 
part III, and the provisions of paragraph 
(d) of this section; and 

(4) Except for an organic peroxide 
which is identified by technical name in 
the Organic Peroxides Table in 

5 173.225(b) or an organic peroxide 


which may be shipped as a sample 
under the provisions of S 173.225(c), the 
organic peroxide is approved, in writing, 
by the Associate Administrator for 
Hazardous Materials Safety, including 
assignment of a generic type and 
shipping description. The person 
requesting approval shall submit (i) all 
relevant data concerning physical state, 
temperature controls, and test results or 
(ii) an approval issued for the organic 
peroxide by the competent authority of a 
foreign government, to the Associate 
Administrator for Hazardous Materials 
Safety. 

(d) Tests. The generic type for an 
organic peroxide shall be determined 
using the testing protocol from Figure 1.1 
(Classification and Flow Chart Scheme 
for Organic Peroxides) from the UN 
Recommendations, Tests and Criteria, 
part HI. 

§173.129 Class 5, Division 5.2— 
Assignment of packing group. 

All Division 5.2 materials are assigned 
to Packing Group II in Column 5 of the 
§ 172.101 Table. 

§ 173.132 Class 6, Division 6.1— 
Definitions. 

(a) For the purpose of this subchapter, 
"poisonous material" (Division 6.1) 
means a material, other than a gas, 
which is known to be so toxic to humans 
as to afford a hazard to health during 
transportation, or which, in the absence 
of adequate data on human toxicity: 

(1) Is presumed to be toxic to humans 
because it falls within any one of the 
following categories when tested on 
laboratory animals: 

(1) Oral Toxicity. A liquid with an 
LDso for acute oral toxicity of not more 
than 500 mg/kg or a solid with an LDso 
for acute oral toxicity of not more than 
200 mg/kg. 

(ii) Dermal Toxicity. A material with 
an LDso for acute dermal toxicity of not 
more than 1000 mg/kg. 

(iii) Inhalation Toxicity. (A) A dust or 
mist with an LCso for acute toxicity on 
inhalation of not more than 10 mg/L; or 

(B) A material with a saturated vapor 
concentration in air at 20 *C (68 °F) of 
more than one-Fifth of the LC*> for acute 
toxicity on inhalation of vapors and 
with an LCso for acute toxicity on 
inhalation of vapors of not more than 
5000 ml/ms; or 

(2) Is an irritating material, with 
properties similar to tear gas, which 
causes extreme irritation, especially in 
confined spaces. 

(b) For the purposes of this 
subchapter— 

(1) LDso for acute toxicity means that 
dose of the material administered which 
to both male and female young albino 


rats which causes death within 14 days 
in half the animals tested. The number 
of animals tested must be sufficient to 
give statistically valid results and be in 
conformity with good pharmacological 
practices. The result is expressed in mg/ 
kg body mass. 

(2) LDw> for acute dermal toxicity 
means that dose of the material which, 
administered by continuous contact for 
24 hours with the shaved intact skin 
(avoiding braiding) of an albino rabbit, 
causes death within 14 days in half of 
the animals tested. The number of 
animals tested must be sufficient to give 
statistically valid results and be in 
conformity with good pharmacological 
practices. The result is expressed in mg/ 
kg body mass. 

(3) LCso for acute toxicity on 
inhalation means that concentration of 
vapor, mist, or dust which, administered 
by continuous inhalation for one hour to 
both male and female young adult 
albino rats, causes death within 14 days 
in half of the animals tested. If the 
material is administered to the animals 
as a dust or mist, more than 90 percent 
of the particles available for inhalation 
in the test must have a diameter of 10 
microns or less if it is reasonably 
foreseeable that such concentrations 
could be encountered by a human during 
transport. The result is expressed in mg/ 
L of air for dusts and mists or in mL/m 3 
of air (parts per million) for vapors. See 

§ 173.133(b) for LCso determination for 
mixtures and for limit tests. 

(i) When provisions of this subchapter 
require the use of the LCso for acute 
toxicity on inhalation of dusts and mists 
based on a one-hour exposure and such 
data is not available, the LCso for acute 
toxicity on inhalation based on a four- 
hour exposure may be multiplied by four 
and the product substituted for the one- 
hour LCso for acute toxicity on 
inhalation. 

(ii) When the provisions of this 
subchapter require the use of the LCso 
for acute toxicity on inhalation of 
vapors based on a one-hour exposure 
and such data is not available, the LCso 
for acute toxicity on inhalation based on 
a four-hour exposure may be multiplied 
by two and the product substituted for 
the one-hour LCso for acute toxicity on 
inhalation. 

(c) The foregoing categories shall not 
apply if the Associate Administrator for 
Hazardous Materials Safety has 
determined that the physical 
characteristics of the material or its 
probable hazards to humans as shown 
by documented experience indicate that 
the material will not cause serious 
sickness or death. 
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§ 173.133 Division 6.1 —Assignment of 
packing group and hazard zones. 

(a) The packing group of Division 6.1 
materials shall be as assigned in 
Column 5 of the § 172.101 Table. When 


the § 172.101 Table provides more than 
one packing group and hazard zone for a 
hazardous material, the packing group 
and hazard zone shall be determined by 
applying the following criteria: 


(1) The packing group assignment for 
routes of administration other than 
inhalation of vapors shall be in 
accordance with the following table: 


Packing Group 

-* 

Oral toxicity LOs* (mg/kg) 

Dermal toxicity LD» 
(mg/kg) 

Inhalation toxicity by 
dusts and mists LUo 
(mg/L) 

, 

< 5......1.. 

< 40 

> 40, < 200 

> 200, < 1000 

< 0.5 

< 0.5, < 2 
> 2, < 10 

II 

> 5. < 50...._. 


solids: > 50, < 200; liquids* > 50, < 500 




(2) The packing group and hazard 
zone assignments based on inhalation of 
vapors shall be in accordance with the 
following Table: 


Packing Group 
(Hazard Zone) 

Vapor concentration and 
toxicity 

1 (Hazard Zone A). 

1 (Hazard Zone B). 

V > 500 LC*> and LC*, < 
200 mL/M 3 . 

V > 10 LC*>; LC&0 < 1000 
mL/m 3 ; and the criteria 
for Packing Group 1. 
Hazard Zone A are not 
met. 


Packing Group Vapor concentration and 

(Hazard Zone) toxicity 


Note: V is the saturated vapor concentration in air 
of the material in mL/m 3 at 20 *C and standard 
atmospheric pressure. 


II (Hazard Zone C).— V > LC*,; LC*o < 3000 mL/ 

m 3 ; and the criteria for 
Packing Group I, Hazard 
Zones A and B are not 
met 

III (Hazard Zone D)— V > .2 LC**; LC*o < 5000 

mL/m 3 ; and the criteria 
for Packing Groups I and 
II, Hazard Zones A, B and 
C are not met 


These criteria are represented 
graphically in Figure 1: 

BILLING COOE 4910-60-M 
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Figure 1 

Inhalation Toxicity: Packing Group and 
Hazard Zone Borderlines 



BILLING CODE 4910-60-C 
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(3) When the packing group 
determined by applying these criteria is 
different for two or more (oral dermal 
or inhalation) routes of administration, 
the packing group assigned to the 
material shall be that indicated for the 
highest degree of toxicity for any of the 
routes of administration. 

(4) Notwithstanding the provisions of 
this paragraph, the packing group and 
hazard zone of a tear gas substance is 
as assigned in Column 5 of the §172.101 
Table. 

(b) The packing group and hazard 
zone for Division 6.1 mixtures that are 
poisonous (toxic) by inhalation may be 
determined by one of the following 
methods: 

(1) Where LCso data is available on 
each of the poisonous (toxic) substances 
comprising the mixture— 

(i) The LC&o of the mixture is 
estimated using the formula: 


1 


LCm> (mixture) = n f, 

i=l LCm i 

where f| = mole fraction of the i lh component 
substance of the liquid. 

LC50,=mean lethal concentration of the i th 
component substance in ml/m s 

(ii) The volatility of each component 
substance is estimated using the 
formula: 


10 6 

Vi=P,x-ml/m 3 

760 


where: 

P,=partial pressure may be calculated 
according to Raoult's Law using 
appropriate activity coefficients. Where 
activity coefficients are not available, the 
coefficient may be assumed to be 1.0. 

(iii) The ratio of the volatility to the 
LCw is calculated using the formula: 


i=ri LCftoi 


(iv) Using the calculated values LC50 
(mixture) and R, the packing group for 
the mixture is determined as follows: 


Packaging group 
(hazard zone) 

Ratio of volatility and LCm 

1 (Hazard Zone 

R > 500 and LCm (mixture) < 

A). 

200 ml/m*. 


Packaging group 
(hazard zone) 

Ratio of volatility and LCm 

1 (Hazard Zone 

R > 10 and LCm (mixture) < 

B). 

1000 ml/m*; and the criteria 
for Packing Group I, Hazard 
Zone A, are not met 

II (Hazard Zone 

R > 1 and LCm (mixture) < 

C). 

3000 ml/m*; and the criteria 
for Packing Group 1. Hazard 
Zones A and B are not met. 

Ill (Hazard Zone 

R > 1/5 and LCm (mixture) < 

D). 

5000 ml/m 3 ; and the criteria 
for Packing Groups 1 and II, 
Hazard Zones A, B and C are 
not met 


(2) In the absence of LC50 data on the 
poisonous (toxic) constituent 
substances, the mixture may be 
assigned a packing group and hazard 
zone based on the following simplified 
threshold toxicity tests. When these 
threshold tests are used, the most 
restrictive packing group and hazard 
zone must be determined and used for 
the transportation of the mixture. 

(i) A mixture is assigned to Packing 
Group I, Hazard Zone A only if both the 
following criteria are met: 

(A) A sample of the liquid mixture is 
vaporized and diluted with air to create 
a test atmosphere of 200 ml/m 3 
vaporized mixture in air. Ten albino rats 
(five male and five female) are exposed 
to the test atmosphere as determined by 
an analytical method appropriate for the 
material being classified for one hour 
and observed for fourteen days. If five 
or more of the animals die within the 
fourteen-day observation period, the 
mixture is presumed to have an LC50 
equal to or less than 200 ml/m 3 . 

(B) A sample of the vapor in 
equilibrium with the liquid mixture is 
diluted with 499 equal volumes of air to 
form a test atmosphere. Ten albino rats 
(five male and five female) are exposed 
to the test atmosphere for one hour and 
observed for fourteen days. If five or 
more of the animals die within the 
fourteen-day observation period, the 
mixture is presumed to have a volatility 
equal to or greater than 500 times the 
mixture LC50. 

(ii) A mixture is assigned to Packing 
Group I, Hazard Zone B only if both the 
following criteria are met, and the 
mixture does not meet the criteria for 
Packing Group I, Hazard Zone A: 

(A) A sample of the liquid mixture is 
vaporized and diluted with air to create 
a test atmosphere of 1000 mJ/m 3 
vaporized mixture in air. Ten albino rats 
(five male and five female) are exposed 
to the test atmosphere for one hour and 
observed for fourteen days. If five or 
more of the animals die within the 
fourteen-day observation period, the 
mixture is presumed to have an LC50 
equal to or less than 1000 ml/m 3 . 


(B) A sample of the vapor in 
equilibrium with the liquid mixture is 
diluted with 9 equal volumes of air to 
form a test atmosphere. Ten albino rats 
(five male and five female) are exposed 
to the test atmosphere for one hour and 
observed for fourteen days. If five or 
more of the animals die within the 
fourteen-day observation period, the 
mixture is presumed to have a volatility 
equal to or greater than 10 times the 
mixture LC50. 

(iii) A mixture is assigned to Packing 
Group II only if both the following 
criteria are met, and the mixture does 
not meet the criteria for Packing Group I 
(Hazard Zones A or B): 

(A) A sample of the liquid mixture is 
vaporized and diluted with air to create 
a test atmosphere of 3000 ml/m 3 
vaporized mixture in air. Ten albino rats 
(five male and five female) are exposed 
to the test atmosphere for one hour and 
observed for fourteen days. If five or 
more of the animals die within the 
fourteen-day observation period, the 
mixture is presumed to have an LC50 
equal to or less than 3000 ml/m 3 . 

(B) A sample of the vapor in 
equilibrium with the liquid mixture is 
used to form a test atmosphere. Ten 
albino rats (five male and five female) 
are exposed to the test atmosphere for 
one hour and observed for fourteen 
days. If five or more of the animals die 
within the fourteen-day observation 
period, the mixture is presumed to have 
a volatility equal to or greater than the 
mixture LC50. 

(iv) A mixture is assigned to Packing 
Group III only if both the following 
criteria are met, and the mixture does 
not meet the criteria for Packing Groups 
I (Hazard Zones A or B) or Packing 
Group II (Hazard Zone C): 

(A) A sample of the liquid mixture is 
vaporized and diluted with air to create 
a test atmosphere of 5000 ml/m 3 
vaporized mixture in air. Ten albino rats 
(five male and five female) are exposed 
to the test atmosphere for one hour and 
observed for fourteen days. If five or 
more of the animals die within the 
fourteen-day observation period, the 
mixture is presumed to have an LC50 
equal to or less than 5000 ml/m 3 . 

(B) The vapor pressure of the liquid 
mixture is measured and if the vapor 
concentration is equal to or greater than 
1000 ml/m 3 , the mixture is presumed to 
have a volatility equal to or greater than 
Vfc the mixture LC50. 

§ 173.134 Class 6, Division 6.2— 
Definitions. 

(a) For the purpose of this 
subchapter— 
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(1) An “infectious substance” 

(Division 6.2) means a viable 
microorganism, or its toxin, which 
causes or may cause disease in humans 
or animals, and includes those agents 
listed in 42 CFR 72.3 of the regulations of 
the Department of Health and Human 
Services or any other agent that has the 
potential to cause severe, disabling or 
fatal disease. The terms “infectious 
substances” and “etiologic agent” are 
synonymous. 

(2) A “diagnostic specimen” means 
any human or animal material including, 
but not limited to, excreta, secreta, 
blood, and its components, tissue, and 
tissue fluids, being shipped for purposes 
of diagnosis. 

(3) A “biological product” means a 
material prepared and manufactured in 
accordance with the provisions of 9 CFR 
part 102 (Licenses for biological 
products), 9 CFR part 103 (Biological 
products for experimental treatment of 
animals). 9 CFR part 104 (Permits for 
biological products), 21 CFR part 312 
(Investigational new drug application), 
or 21 CFR parts 600 to 680 (Biologies), 
and which, in accordance with these 
provisions, may be shipped in interstate 
commerce. 

(b) The requirements of this subpart 
supplement the requirements of the 
Department of Health and Human 
Services contained in 42 CFR part 72. 

(c) Packing groups are not assigned to 
Division 6.2 materials. 

§ 173.136 Class 8—Definitions. 

(a) For the purpose of this subchapter, 
"corrosive material” (Class 8) means a 
liquid or solid that causes visible 
destruction or irreversible alterations in 
human skin tissue at the site of contact, 
or a liquid that has a severe corrosion 
rate on steel or aluminum, in accordance 
with the following criteria: 

(1) A material is considered to be 
destructive or to cause irreversible 
alteration in human skin tissue if, when 
tested on the intact skin of an albino 
rabbit by the technique described in 
Appendix A to this part, the structure of 
the tissue at the site of contact is 
destroyed or changed irreversibly after 
an exposure period of 4 hours or less. 

(2) A liquid is considered to have a 
severe corrosion rate if its corrosion rate 
exceeds 6.25 mm (0.246 inches) a year on 
steel (SAE1020) or aluminum (nonclad 
7075-T6) at a test temperature of 55 °C 
(131 °F). An acceptable test is described 
in NACE Standard TM-Ol-69. 

(b) If human experience or other data 
indicate that the hazard of a material is 
greater or less than indicated by the 
results of the tests specified in 
paragraph (a) of this section. RSPA may 
revise its classification or make the 


material subject to the requirements of 
this subchapter. 

§ 173.137 Class 8—Assignment of packing 
group. 

The packing group of Class 8 material 
is indicated in Column 5 of the § 172.101 
Table. When the S 172.101 Table 
provides more than one packing group 
for a hazardous material, the packing 
group shall be determined by applying 
the following criteria: 

(a) Packing Group 1 . Substances that 
cause visible necrosis of the skin tissue 
at the site of contact when tested on the 
intact skin of an animal for a period of 
not more than 3 minutes. 

(b) Packing Group II. Substances, 
other than those meeting Packing Group 
1 criteria, that cause visible necrosis of 
the skin tissue at the site of contact 
when tested on the intact skin of an 
animal for a period of not more than 60 
minutes. 

(c) Packing Group III. Substances, 
other than those meeting Packing Group 
I or II criteria— 

(1) That cause visible necrosis of the 
skin tissue at the site of contact when 
tested on the intact skin of an animal for 
a period of not more than 4 hours; or 

(2) Which have a corrosion rate on 
steel or aluminum surfaces exceeding 
6.25 mm (0.246 inch) a year at a test 
temperature of 55 °C (131 # F). 

§ 173.140 Class 9—Definitions. 

For the purpose of this subchapter, 
“miscellaneous hazardous material” 
(Class 9) means a material which 
presents a hazard during transport, but 
which is not included in any other 
hazard class. This class includes: 

(a) Any material which has an 
anesthetic, noxious or other similar 
property which could cause extreme 
annoyance or discomfort to a flight crew 
member so as to prevent the correct 
performance of assigned duties; and 

(b) Any material that is not included 
in any other hazard class, but is subject 
to the requirements of this subchapter 
because it meets the definition in § 171.8 
of this subchapter for a hazardous 
substance or a hazardous waste. 

§ 173.141 Class 9—Assignment of packing 
group. 

The packing group of a Class 9 
material is as indicated in Column 5 of 
the § 172.101 Table. 

§ 173.144 Other Regulated Materials 
(ORM)—Definitions. 

For the purpose of this subchapter, 
“ORM-D material” means a material 
such as a consumer commodity, which, 
although otherwise subject to the 
regulations of this subchapter, presents 
a limited hazard during transportation 


due to its form, quantity and packaging. 
It must be a material for which 
exceptions are provided in the § 172.101 
Table. Each ORM-D material and 
category of ORM-D material is listed in 
the § 172.101 Table. 

§ 173.145 Other Regulated Materials— 
Assignment of packing group. 

Packing groups are not assigned to 
ORM-D materials. 

§ 173.150 Exceptions for Class 3 
(flammable and combustible liquids). 

(a) General Exceptions for hazardous 
materials shipments in the following 
paragraphs are permitted only if this 
section is referenced for the specific 
hazardous material in the 5 172.101 
Table of this subchapter and the 
material does not meet the definition of 
another hazard class, except Class 9. 

(b) Limited quantities. Limited 
quantities of flammable liquids (Class 3) 
are excepted from labeling 
requirements, unless offered for 
transportation or transported by 
aircraft, and the specification packaging 
requirements of this subchapter when 
packaged in combination packagings 
according to this paragraph. In addition, 
shipments of limited quantities are not 
subject to subpart F (Placarding) of part 
172 of this subchapter. Each package 
must conform to the packaging 
requirements of subpart B of this part 
and may not exceed 30 kg (66 pounds) 
gross weight. The following combination 
packagings are authorized: 

(1) For flammable liquids in Packing 
Group I, inner packagings not over 0.5 L 
(0.1 gallon) net capacity each, packed in 
strong outer packagings; 

(2) For flammable liquids in Packing 
Group II, inner packagings not over 1.0 L 
(0.3 gallon) net capacity each, packed in 
strong outer packaging; and 

(3) For flammable liquids in Packing 
Group III, inner packagings not over 4.0 
L (1 gallon) net capacity each, packed in 
strong outer packagings. 

(c) Consumer commodities. A limited 
quantity which conforms to the 
provisions of paragraph (b) of this 
section and is a “consumer commodity” 
as defined in § 171.8 of this subchapter, 
may be renamed “Consumer 
commodity” and reclassed as ORM-D 
material. In addition to the exceptions 
provided by paragraph (b) of this 
section, shipments of ORM-D materials 
are not subject to the shipping paper 
requirements of subpart C of part 172 of 
this subchapter, unless the material 
meets the definition of a hazardous 
substance or hazardous waste or unless 
offered for transportation or transported 
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by aircraft, and are eligible for the 
exceptions provided in § 173.156. 

(d) Alcoholic beverages. Alcoholic 
beverages (wine and distilled spirits as 
defined in 27 CFR 4.10 and 5.11) in 
packagings of four liters or less are not 
subject to the requirements of this 
6ubchapter. 

(e) Aqueous solutions of alcohol. An 
aqueous solution containing 24 percent 
or less alcohol by volume and no other 
hazardous material— 

(1) May be reclassed as a combustible 
liquid; and 

(2) Is not subject to the requirements 
of this subchapter if it contains no less 
than 50 percent water. 

(f) Combustible liquids. (1) Except for 
transportation by vessel or aircraft, a 
flammable liquid with a Hash point at or 
above 38 °C (100 *F) and below 60 ‘C 
(140 *F) may be reclassed as a 
combustible liquid. 

(2) The requirements in this 
subchapter do not apply to a material 
classed as a combustible liquid in a non¬ 
bulk packaging unless the combustible 
liquid is a hazardous substance or a 
hazardous waste. 

(3) A combustible liquid that is in a 
bulk packaging or a combustible liquid 
that is a hazardous substance or a 
hazardous waste is not subject to the 
requirements of this subchapter except 
those pertaining to: 

(i) Shipping papers, waybills, 
switching orders, and hazardous waste 
manifests; 

(ii) Marking of packages; 

(iii) Display of identification numbers 
on bulk packages; 

(iv) Placarding of bulk packagings; 

(v) Carriage aboard aircraft and 
vessels (for packaging requirements for 
transport by vessel, see § 176.340 of this 
subchapter); 

(vi) Reporting incidents as prescribed 
by § 171.15,171.16 and 171.17 of this 
subchapter; 

(vii) Packaging requirements of 
subpart B of this part; and 

(viii) The requirements of S § 173.1, 
173.21,173.24.173.24a, 173.24b, 174.1, 
177.804,177.817, and 177.834 of this 
subchapter. 

(4) A combustible liquid that is not a 
hazardous substance or a hazardous 
waste is not subject to the requirements 
of this subchapter if it is a mixture of 
one or more components that— 

(i) Has a flash point at or above 93 °C 

(200 *F), 

(ii) Comprises at least 99 percent of 
the volume of the mixture, and 

(iii) Is not offered for transportation or 
transported as a liquid at a temperature 
et or above its flash point 


§ 173.151 Exceptions for Division 4.1 
(flammable solids). 

(a) Genera1. Exceptions for hazardous 
materials shipments in the following 
paragraphs are permitted only if this 
section is referenced for the specific 
hazardous material in the § 172.101 
Table of this subchapter. 

(b) Limited quantities of Division 4.1 
flammable solids. Limited quantities of 
flammable solids (Division 4.1) in 
Packing Groups H and III are excepted 
from labeling, unless offered for 
transportation or transported by 
aircraft, and the specification packaging 
requirements of this subchapter when 
packaged in combination packagings 
according to this paragraph. In addition, 
shipments of limited quantities are not 
subject to subpart F (Placarding) of part 
172 of this subchapter. Each package 
must conform to the packaging 
requirements of subpart B of this part 
and may not exceed 30 kg (66 pounds) 
gross weight. The following combination 
packagings are authorized: 

(1) For flammable solids in Packing 
Group U, inner packagings not over 1.0 
kg (2.2 pounds) net capacity each, 
packed in strong outer packagings; and 

(2) For flammable solids in Packing 
Group III, inner packagings not over 5.0 
kg (11 pounds) net capacity each, 
packed in strong outer packagings 

(c) Consumer commodities. A limited 
quantity which conforms to the 
provisions of paragraph (b) of this 
section, and charcoal briquettes in 
packagings not exceeding 30 kg (66 
pounds) gross weight, may be renamed 
"Consumer commodity" and reclassed 
as ORM-D material, if the material is a 
"consumer commodity" as defined in 

§ 171.8 of this subchapter. In addition to 
the exceptions provided by paragraph 
(b) of this section, shipments are not 
subject to the shipping paper 
requirements of subpart C of part 172 of 
this subchapter, unless the material 
meets the definition of a hazardous 
substance or hazardous waste or unless 
offered for transportation or transported 
by aircraft, and are eligible for the 
exceptions provided in § 173.156. 

§ 173.152 Exceptions for Division 5.1 
(oxidizers) and Division 5.2 (organic 
peroxides). 

(a) General. Exceptions for hazardous 
materials shipments in the following 
paragraphs are permitted only if this 
section is referenced for the specific 
hazardous material in the § 172.101 
Table of this subchapter. 

(b) Limited quantities. Limited 
quantities of oxidizers (Division 5.1) in 
Packing Groups II and III and organic 
peroxides (Division 5.2) are excepted 
from labeling, unless offered or intended 


for transportation by aircraft, end the 
specification packaging requirements of 
this subchapter when packaged in 
combination packagings according to 
this paragraph. In addition, shipments of 
these limited quantities are not subject 
to subpart F of part 172 (Placarding) of 
this subchapter. Each package must 
conform to the packaging requirements 
of subpart B of this part and may not 
exceed 30 kg (66 pounds) gross weight. 
The following combination packagings 
are authorized: 

(1) For oxidizers in Packing Group II, 
inner packagings not over 1.0 L (0.3 
gallon) net capacity each for liquids or 
not over 1.0 kg (2.2 pounds) net capacity 
each for solids, packed in strong outer 
packagings. 

(2) For oxidizers in Packing Group III, 
inner packagings not over 4.0 L (1 
gallon) net capacity each for liquids or 
not over 5.0 kg (11 pounds) net capacity 
each for solids, packed in strong outer 
packagings. 

(3) For organic peroxides, inner 
packagings not over 30 ml (1.0 ounce) 
net capacity for liquids or 30 g (1.1 
ounces) net capacity for solids, packed 
in strong outer packagings. 

(c) Consumer commodities. A limited 
quantity which conforms to the 
provisions of paragraph (b) of this 
section and is a "consumer commodity" 
as defined in § 171.8 of this subchaptcr, 
may be renamed "Consumer 
commodity" and reclassed as ORM-D 
material. In addition to the exceptions 
provided by paragraph (b) of this 
section, shipments are not subject to the 
shipping paper requirements of subpart 
C of part 172 of this subchapter, unless 
the material meets the definition of a 
hazardous substance or hazardous 
waste or unless offered for 
transportation or transported by 
aircraft, and are eligible for the 
exceptions provided in 5 173.15a 

§ 173.153 Exceptions for Division 6.1 
(poisonous materials). 

(a) GeneraI Exceptions for hazardous 
materials shipments in the following 
paragraphs are permitted only if this 
section is referenced for the specific 
hazardous material in the § 172.101 
Table of this subchapter. 

(b) Limited quantities of Division 6.1 
materials. Limited quantities of 
poisonous materials (Division 0.1) in 
Packing Group III are excepted from the 
specification packaging requirements of 
this subchapter when packaged in 
combination packagings according to 
this paragraph. In addition, shipments of 
these limited quantities are not subject 
to subpart F of part 172 (Placarding) of 
this subchapter. Each package must 
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conform to the packaging requirements 
of subpart B of this part and may not 
exceed 30 kg (66 pounds) gross weight. 
The following combination packagings 
are authorized: 

(1) For poisonous liquids, inner 
packagings not over 4.0 L (1 gallon) net 
capacity each, packed in strong outer 
packagings; and 

(2) For poisonous solids, inner 
packagings not over 5.0 kg (11 pounds) 
net capacity each, packed in strong 
outer packagings. 

(c) Consumer commodities. The 
following provisions apply to consumer 
commodities: 

(1) A limited quantity which conforms 
to the provisions of paragraph (b) of this 
section and is a “consumer commodity” 
as defined in 5 171.8 of this subchapter, 
may be renamed “Consumer 
commodity” and reclassed as ORM-D 
material. 

(2) A poisonous material which is a 
drug or medicine and is a “consumer 
commodity” as defined in § 171.8 of this 
subchapter, may be renamed “Consumer 
commodity” and reclassed as ORM-D 
material if packaged in a combination 
packaging not exceeding 30 kg (60 
pounds) with inner packagings not over 
250 ml (8 ounces) net capacity for liquids 
or 250 g (8.8 ounces) net capacity for 
solids packed in strong outer 
packagings. Each package must conform 
to the packaging requirements of 
subpart B of this part. 

(3) Packages of ORM-D material are 
excepted from the specification 
packaging requirements of this 
subchapter and from the labeling 
requirements of subpart E of part 172 of 
this subchapter. Shipments of ORM-D 
material are eligible for the exceptions 
provided in § 173.156 and in paragraph 
(b) of this section and are not subject to 
the shipping paper requirements of 
subpart C of part 172 of this subchapter, 
unless the material meets the definition 
of a hazardous substance or hazardous 
waste or unless offered for 
transportation or transported by 
aircraft. 

§ 173.154 Exceptions for Class 8 
(corrosive materials). 

(a) General Exceptions for hazardous 
materials shipments in the following 
paragraphs are permitted only if this 
section is referenced for the specific 
hazardous material in the § 172.101 
Table of this subchapter. 

(b) Limited quantities. Limited 
quantities of corrosive materials (Class 
8) in Packing Groups II and III are 
excepted from labeling, unless offered or 
intended for transportation by aircraft, 
and the specification packaging 
requirements of this subchapter when 


packaged in combination packagings 
according to this paragraph. In addition, 
shipments of these limited quantities are 
not subject to subpart F (Placarding) of 
part 172 of this subchapter. Each 
package must conform to the packaging 
requirements of subpart B of this part 
and may not exceed 30 kg (66 pounds) 
gross weight. The following combination 
packagings are authorized: 

(1) For corrosive materials in Packing 
Group II. in inner packagings not over 
1.0 L (0.3 gallon) net capacity each for 
liquids or not over 1.0 kg (2.2 pounds) 
net capacity each for solids, packed in 
strong outer packagings. 

(2) For corrosive materials in Packing 
Group in. in inner packagings not over 
4.0 L (1 gallon) net capacity each for 
liquids or not over 5.0 kg (11 pounds) net 
capacity each for solids, packed in 
strong outer packagings. 

(c) Consumer commodities. A limited 
quantity which conforms to the 
provisions of paragraph (b) of this 
section and is a “consumer commodity” 
as defined in § 171.8 of this subchapter 
may be renamed “Consumer 
commodity” and reclassed as ORM-D 
material. In addition to the exceptions 
provided by paragraph (b) of this 
section, shipments of ORM-D materials 
are not subject to the shipping paper 
requirements of subpart C of part 172 of 
this subchapter, unless the material 
meets the definition of a hazardous 
substance or hazardous waste or unless 
offered or intended for transportation by 
aircraft, and are eligible for the 
exceptions provided in § 173.156. 

(d) Materials corrosive to aluminum 
or steel only. Except for a hazardous 
substance or a hazardous waste, a 
material classed as a Class 8, Packing 
Group III, material solely because of its 
corrosive effect on aluminum or on steel, 
is not subject to any other requirements 
of this subchapter when offered for 
transportation in, or transported by, 
motor vehicle or rail car in a packaging 
constructed of materials that will not 
react dangerously with or be degraded 
by the corrosive material. 

§ 173.155 Exceptions for Class 9 
(miscellaneous hazardous materials). 

(a) General. Exceptions for hazardous 
materials shipments in the following 
paragraphs are permitted only if this 
section is referenced for the specific 
hazardous material in the § 172.101 
Table of this subchapter. 

(b) Limited quantities. Limited 
quantities of miscellaneous hazardous 
materials (Class 9) are excepted from 
the specification packaging 
requirements of this subchapter when 
packaged in combination packagings 
according to this paragraph. In addition. 


shipments of these limited quantities are 
not subject to subpart F (Placarding) of 
part 172 of this subchapter. Each 
package must conform to the packaging 
requirements of subpart B of this part 
and may not exceed 30 kg (66 pounds) 
gross weight. The following combination 
packagings are authorized: 

(1) For liquids, inner packagings not 
over 4.0 L (1 gallon) net capacity each, 
packed in strong outer packagings. 

(2) For solids, inner packagings not 
over 5.0 kg (11 pounds) net capacity 
each, packed in strong outer packaging9. 

(c) Consumer commodities. A limited 
quantity which conforms to the 
provisions of paragraph (b) of this 
section and is a “consumer commodity” 
as defined in § 171.8 of this subchapter, 
may be renamed “Consumer 
commodity” and reclassed as ORM-D 
material. In addition to the exceptions 
provided by paragraph (b) of this 
section, shipments of ORM-D materials 
are not subject to the shipping paper 
requirements of Subpart C of Part 172 of 
this subchapter, unless the material 
meets the definition of a hazardous 
substance or hazardous waste or unless 
offered for transportation or transported 
by aircraft, and are eligible for the 
exceptions provided in 5 173.156. 

§ 173.156 Exceptions for ORM materials. 

(a) Exceptions for hazardous 
materials shipments in the following 
paragraphs are permitted only if this 
section is referenced for the specific 
hazardous material in the § 172.101 
Table or in a packaging section in this 
part. 

(b) ORM-D. Packagings for ORM-D 
materials are specified according to 
hazard class in §§ 173.150 through 
173.155 and in 5 173.306. In addition to 
other exceptions specified for ORM-D 
materials in this part, strong outer 
packagings as specified in this part and 
the marking requirements specified in 

§ 172.316 of this subchapter are not 
required for materials classed as 
ORM-D when unitized in cages, carts or 
similar overpacks and when offered for 
transportation, or transported, by a 
private or contract motor carrier from a 
distribution center to a retail outlet. 

Subpart E—Non-bulk Packaging for 
Hazardous Materials Other Than Class 
1 and Class 7 

§173.158 Nitric Acid 

(a) Nitric acid exceeding 40 percent 
concentration may not be packaged with 
any other material. 

(b) Nitric acid in any concentration 
which does not contain sulfuric acid or 
hydrochloric acid as impurities, when 
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offered for transportation or transported 
by rail, highway, or water shall be 
packaged in specification containers as 
follows: 

(1) 1A1 stainless steel drums are 
authorized, subject to the following 
limitations: 

(i) Stainless steel used in drums must 
conform to the following thicknesses: 


Nominal (marked) 
capacity (in liters) ot 1A1 
drum 

lAmmum thickness (in 
mWlimeters) of stainless 
steef 

55 

0.9 

115 

12 

210 

15 

450 

2.0 


(ii) Drums weighing less than 85 
percent of their original tare weight may 
not be used. 

(iii) Type 304 or other grades of 
equivalent corrosion-resistant steels in 
the as-welded condition are permissible 
for nitric acid concentrations up to and 
including 78 percent. 

(iv) For all concentrations of nitric 
acid, the following are permissible: 

(A) Type 304 heat-treated (quenched 
in water at 1040 °C (1900 °F)). 

(B) Stabilized Type 347 in the as- 
welded condition, 

(C) Stabilized Type 347 stress-relieved 
(845-900 °C (1550-1650 °F)). 

(D) Stabilized Type 347 heat-treated 
(quenched in water at 1040 °C (1900 °F)), 
or 

(E) Other grades of equivalent 
corrosion resistance. 

(v) Ail parts of drum exposed to 
lading must be capable of withstanding 
the corrosive effect of nitric acid to the 
extent that 65 percent boiling nitric acid 
does not penetrate the metal more than 
0.0381 mm (0.002 inches) per month. 
(ASTM A 262-68 may be used for a 
suitable corrosion test procedure.) 

(vi) In addition to marking required by 
§ 178.503 of this subchapter, the 
following marks, in lettering of at least 
12.7 mm (0.5 inch) height, must be placed 
on drums used to transport nitric acid: 

(A) The type of steel used in body and 
head sheets os identified by American 
Iron and Steel Institute type number, 
and. in addition, the letters *‘HT* 
following the steel designation on 
containers subject to stress relieving or 
heat treatment during manufacture. 

(B) The thickness in millimeters of 
metal in thinnest part. When the 
thickness of met3l in the body differs 
from that in the head, both must be 
indicated with slanting line between and 
with the gauge of the body indicated 
first. 

(C) Original tare weight in kilograms, 
preceded by the letters "TW." 


An example of the markings required by 
paragraphs (b)(l){vi) (A). (B), and (C) of 
this section is “304HT/1.9/2.7/TW55.” 

(2) 4H1 expanded plastics outer 
packagings with glass inner receptacles 
of not greater than 2.5 L (0.66 gallon) 
capacity each. No more than four 2.5 L 
(0.66 gallon) inner receptacles may be 
packed in one outer packaging. 

(c) Nitric acid of 80 percent or greater 
concentration which does not contain 
sulfuric acid or hydrochloric acid as 
impurities, when offered for 
transportation or transported by rail, 
highway, or water may be packaged in 
1B1 aluminum drums. 

(d) Nitric acid of 90 percent or greater 
concentration, when offered for 
transportation or transported by rail, 
highway, or water may be packaged in 
4Cl, 4C2, 4D or 4F wooden boxes with 
inner packagings consisting of glass 
bottles further individually overpacked 
in tightly closed metal packagings. Glass 
bottles must be of 2.5 L (0.66 gallon) or 
less capacity and cushioned within the 
metal packagings. 

(e) Nitric acid of less than 90 percent 
concentration, when offered for 
transportation or transported by rail, 
highway, or water may be packaged in 
4Cl, 4C2, 4D or 4F wooden boxes with 
inside glass packagings of not over 2.5 L 
(0.66 gallon) capacity each. 

(f) Nitric acid of 70 percent or less 
concentration, when offered for 
transportation or transported by rail, 
highway, or water, may be packaged as 
follows: 

(1) In composite packagings 6PA1, 
6PA2, 6PB1, 6PB2, 6PC, 6PD1, 6PH1, or 
6PH2. 

(2) In 4H1 expanded plastic boxes 
with inner glass packagings of not over 
2.5 L (0.66 gallon) each. 

(g) Nitric acid of more than 70 percent 
concentration, when offered for 
transportation or transported by cargo 
aircraft only, must be packaged in 
combination packagings with 1A2,1B2, 
ID, 1G. 1H2, 3H2, 4Cl, 4C2, 4D, 4F or 4G 
outer packagings with glass or 
earthenware inner packagings of not 
over 1 L (0.3 gallon) or glass ampoules of 
not over 0.5 L (0.1 gallon). 

(h) Nitric acid of less than 70 percent 
concentration, when offered for 
transportation in cargo aircraft only 
must be packaged in combination 
packagings with 1A2,1B2, ID, 1G, 1H2, 
3H2, 4C1, 4C2, 4D, 4F or 4G outer 
packagings with inner packagings of— 

(1) Glass or earthenware not over 2.5 
L (0.66 gallon) capacity; 

(2) Plastic not over 2.5 L (0.66 gallon) 
capacity; or 

(3) Glass ampoule not over 0.5 L (0.1 
gallon) capacity. 


§173.159 Batteries, wet 

(a) Electric storage batteries, 
containing electrolyte acid or alkaline 
corrosive battery fluid, must be 
completely protected so that short 
circuits will be prevented; they may not 
be packed with other materials except 
as provided in §§ 173.220 and 173.222 of 
this part and paragraph (h) of this 
section. 

(b) The following specification 
packagings are authorized for batteries 
packed without other materials: 

(1) 4Cl, 4C2, 4D, or 4F wooden boxes. 

(2) 4G fiberboard boxes. 

(c) The following non-specification 
packagings are authorized for batteries 
packed without other articles: 

(1) Electric storage batteries protected 
against short circuits and firmly secured 
to skids or pallets capable of 
withstanding the shocks normally 
incident to transportation, are 
authorized for transportation by rail, 
highway, or water. The height of the 
completed unit must not exceed 1 % 
times the width of the skid or pallet. The 
unit must be capable of withstanding, 
without damage, a superimposed weight 
equal to two times the weight of the unit 
or, if the weight of the unit exceeds 907 
kg (2000 pounds), a superimposed 
weight of 1814 kg (4000 pounds). Battery 
terminals must not be relied upon to 
support any part of the superimposed 
weight. 

(2) Electric storage batteries weighing 
225 kg (500 pounds) or more, consisting 
of carriers* equipment, may be shipped 
by rail when mounted on suitable skids 
and protected against short circuits. 
Such shipments may not be offered in 
interchange service. 

(3) One to three batteries not over 11.3 
kg (25 pounds) each packed in outer 
boxes. The maximum authorized gross 
weight is 34 kg (75 pounds) 

(4) Not more than four batteries not 
over 7 kg (15 pounds) each, packed in 
strong outer fiberboard or wooden 
boxes. Batteries must be securely 
cushioned and packed to prevent short 
circuits. The maximum authorized gross 
weight is 30 kg (65 pounds). 

(5) Not more than five batteries not 
over 4.5 kg (10 pounds) each, packed in 
strong outer fiberboard or wooden 
boxes. Batteries must be securely 
cushioned and packed to prevent short 
circuits. The maximum authorized gross 
weight is 30 kg (65 pounds). 

(6) Single batteries not exceeding 34 
kg (75 pounds) each, packed in 5-sided 
slip covers or in completely closed 
fiberboard boxes. Slip covers and boxes 
must be of solid or double-faced 
corrugated fiberboard of at least 91 kg 
(200 pounds) Mullen test strength. The 
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slip cover or fiberboard box must fit 
snugly and provide inside top clearance 
of at least 1.3 cm (0.5 inch) above 
battery terminals and filler caps with 
reinforcement in place. Assembled for 
shipment, the bottom edges of the 
slipcover must come to within 2.5 cm (1 
inch} of the bottom of the battery. The 
completed package (battery and box or 
slip cover) must be capable of 
withstanding a top-to-bottora 
compression test of at least 225 kg (500 
pounds) without damage to battery 
terminals, cell covers or filler caps. 

(7) Single batteries exceeding 34 kg 
(75 pounds) each may be packed in 
completely closed fiberboard boxes. 
Boxes must be of double-wall 
corrugated fiberboard of at least 181 kg 
(400 pounds) test, or solid fiberboard 
testing at least 181 kg (400 pounds); a 
box may have hand holes in its ends 
provided that the handholes will not 
materially weaken the box Sides and 
ends of the box must have cushioning 
between the battery and walls of the 
box; combined thickness of cushioning 
material and walls of the box must not 
be less than 1.3 cm (0.5 inch); and 
cushioning must be excelsior pads, 
corrugated fiberboard, or other suitable 
cushioning material. The bottom of the 
battery must be protected by a minimum 
of one excelsior or double-wall 
corrugated fiberboard pad. The top of 
the battery must be protected by a wood 
frame, corrugated trays or scored sheets 
of corrugated fiberboard having 
minimum test of 91 kg (200 pounds), or 
other equally effective cushioning 
material. Top protection must bear 
evenly on connectors and/or edges of 
the battery cover to facilitate stacking of 
batteries. No more than one battery may 
be placed in one box. The maximum 
authorized gross weight is 91 kg (200 
pounds). 

(d) Nonspillable wet electric storage 
batteries capable of withstanding the 
following two tests without leakage of 
battery fluid are excepted from all other 
requirements of this subchapter when 
protected against short circuits and 
securely packaged: 

(1) Vibration test The battery must be 
rigidly clamped to the platform of a 
vibration machine, and a simple 
harmonic motion having an amplitude of 
0.8 mm (0.03 inches), with a 1.6 mm 
(0.063 mm) maximum total excursion 
must be applied. The frequency must be 
varied at the rate of 1 Hz/min between 
the limits of 10 Hz to 55 Hz. The entire 
range of frequencies and return must be 
traversed in 95±5 minutes for each 
mounting position (direction of vibrator) 
of the battery. The battery must be 
tested in three mutually perpendicular 


positions (to include testing with fill 
openings and vents, if any. in an 
inverted position) for equal time periods. 

(2) Pressure differential test 
Following the vibration test, the battery 
must be stored for six hours at 24 “C±4 
°C (75 W F±7 *F) while subjected to a 
pressure differential of at least 88 kPa 
(13 psi). The battery must be tested in 
three mutually perpendicular positions 
(to include testing with fill openings and 
vents, if any, in an inverted position) for 
at least six hours in each position. 

(e) Electric storage batteries 
containing electrolyte or corrosive 
battery fluid are not subject to the 
requirements of this subchapter for 
transportation by highway or rail if all 
of the following requirements are met: 

(1) No other hazardous materials may 
be transported in the same vehicle; 

(2) The batteries must be loaded or 
braced so as to prevent damage and 
short circuits in transit; 

(3J Any other material loaded in the 
same vehicle must be blocked, braced, 
or otherwise secured to prevent contact 
with or damage to the batteries; and 

(4) The transport vehicle may not 
carry material shipped by any person 
other than the shipper of the batteries. 

(f) Electric storage batteries, 
containing electrolyte or corrosive 
battery fluid in a coil from which it is 
injected into the battery cells by a gas 
generator and initiator assembled with 
the battery, and which are nonspillable 
under the criteria of paragraph (d) of 
this section, are excepted from other 
requirements of this subchapter when 
examined by the Bureau of Explosives 
and approved by the Associate 
Administrator for Hazardous Materials 
Safety. 

(g) Electrolyte, acid, or alkaline 
corrosive battery fluid, packed with 
storage batteries wet or dry, must be 
packed in one of the following 
specification packagings: 

(1) In 4Cl, 4C2,4D, or 4F wooden 
boxes with inner receptacles of glas 3 . 
not over 4.0 L (1 gallon) each with not 
over 8.0 L (2 gallons) total in each 
outside container. Inside containers 
must be well-cushioned and separated 
from batteries by a strong solid wooden 
partition. The completed package must 
conform to Packing Group 111 
requirements. 

(2) Electrolyte, acid, or alkaline 
corrosive battery fluid included with 
storage batteries and filling kits may be 
packed in strong plywood or wooden 
boxes when shipments are made by, for, 
or to the Departments of the Army, 

Navy, or Air Force of the United States. 
Packagings must conform to military 
specifications. The electrolyte, acid, or 


alkaline corrosive battery fluid must be 
packed in polyethylene bottles of not 
over 1.0 L (0.3 gallon) capacity each. Not 
more than 24 bottles, securely separated 
from storage batteries and kits, may be 
offered for transportation or transported 
in each package. 

(3) In 4G fiberboard boxes with not 
more than 12 inside packagings of 
polyethylene or other material resistant 
to the lading, each not over 2.0 L (0.5 
gallon) capacity each. Completed 
packages must conform to Packing 
Group III requirements. Inner 
packagings must be adequately 
separated from the storage battery. The 
maximum authorized gross weight is 29 
kg (64 pounds). These packages are not 
authorized for transportation by aircraft. 

(h) Dry storage batteries or battery 
charger devices may be packaged in 4G 
fiberboard boxes with inner receptacles 
containing battery fluid. Completed 
packagings must conform to Packing 
Group III requirements. Not more than 
12 inner receptacles may be packed in 
one outer box. The maximum authorized 
gross weight is 34 kg (75 pounds).9 

§ 173.160 Bombs, smoke, non-ex plosive 
(corrosive). 

Bombs, smoke, non-explosive* may be 
shipped provided they are without 
ignition elements, bursting charges, 
detonating fuses or other explosive 
components. They must be packaged in 
wooden (4Ct, 4C2), plywood (4D) or 
reconstituted wood (4F) boxes, or 
plywood drums (ID), which meet 
Packing Group II requirements. 

§173.161 Chemical kits. 

(a) Except as otherwise provided, 
chemical kits must be packed, marked, 
and labeled as prescribed by this 
6ubchapter for the specific corrosive 
materials contained therein. 

(b) Chemical kits containing limited 
quantities of corrosive liquids in inner 
receptacles of not over 177 ml (6 fluid 
ounces) capacity each are excepted 
from labeling (except when offered for 
transportation or transported by air) and 
the specification packaging 
requirements of this suhehapter if all of 
the following requirements are met: 

(1) The kit may contain only corrosive 
liquids for which packaging exceptions 
are provided in the § 172.101 Table. 

(2) This kit must be a strong wooden 
or metal outer packaging, or must be 
packed in a strong wooden or metal 
packaging. 

(3) The corrosive liquids must be 
cushioned with sufficient absorbent 
material to completely absorb the 
contents of the individual containers. 
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and must be protected from damage by 
other materials in the kit. 

(4) The contents of the kit must be of a 
nature and packed so there will be no 
possibility of the mixture of contents 
causing dangerous evolution of heat or 
gas. 

In addition, chemical kits meeting these 
requirements are not subject to subpart 
F of part 172 of this subchapter 
(Placarding), to part 174 (Carriage by 
rail) of this subchapter except § 174.24 
(Shipping papers), and to part 177 
(Carriage by highway) of this 
subchapter except § 177.817 (Shipping 
papers). 

(c) Except as provided in paragraph 
(b) of this section, chemical kits must be 
packed in 4G fiberboard boxes with 
inner glass receptacles of not over 1 L 
(0.3 gallon) capacity each, securely 
cushioned and separated from other 
inside containers. The contents of the kit 
must be of such a nature and so packed 
that there will be no possibility of the 
mixture of contents causing dangerous 
evolution of heat or gas. 

§ 173.162 Gallium. 

Gallium metal must be packaged in 
packagings intended to contain liquids 
consisting of semi-rigid plastic inner 
packagings of not more than 2.5 kg (5.5 
pounds) net capacity each, individually 
enclosed in a sealed leak-tight bag of 
strong puncture-resistant material. The 
sealed bags must be packed in wooden 
(4Cl. 4C2), plywood (4D), reconstituted 
wood (4F), fiberboard (4G) or plastic 
(4H1, 4H2) boxes or in fiber (1G) or steel 
(1A2) drums, which are lined with leak- 
tight, puncture-resistant material. Bags 
and liner material must be chemically 
resistant to gallium. In order to maintain 
the gallium in a completely solid state, 
the above packaging may be overpacked 
in a strong, water-resistant outer 
packaging which contains dry ice or 
other means of refrigeration. If a 
refrigerant is used, all of the above 
materials used in the packaging of 
gallium must be chemically and 
physically resistant to the refrigerant 
and must have impact resistance at the 
low temperatures of the refrigerant 
employed. If dry ice is used, the outer 
packaging must permit the release of 
carbon dioxide gas. Completed 
packaging must meet Packing Group I 
requirements for transportation by 
aircraft and Packing Group III 
requirements for transportation by 
vessel. 

§ 173.163 Hydrogen fluoride. 

Hydrogen fluoride (hydrofluoric acid, 
anhydrous) must be offered for 
transportation or transported in 
Specification 3, 3A. 3AA, 3B, 3C, 3E, 4, 


4A. 25, or 38 cylinders; or Specification 
4B, 4BA, 4BW or 4C cylinders, if they 
are not brazed. Filling density must not 
exceed 85 percent of the water weight 
capacity of the cylinder. Cylinders used 
exclusively in this service may, in lieu of 
the periodic hydrostatic retest required 
by § 173.34(e), be given a complete 
external visual inspection as described 
in CGA Pamphlet C-6, at the time such 
periodic retest becomes due. Such 
inspections shall be made on cylinders 
cleaned to bare metal. The results shall 
be recorded on a data sheet, completed 
copies of which shall be kept as 
prescribed in § 173.34(e)(5). Items which 
must be checked and recorded on these 
data sheets are: Date of inspection 
(month and year); DOT specification 
number; cylinder identification 
(registered symbol and serial number, 
date of manufacture, and if needed for 
adequate identification, ownership 
symbol); tare weight; physical condition 
(record specifically any leakage, 
corrosion, gouges, dents or digs in shell 
or heads, broken or damaged footring or 
protective ring or fire damage); 
disposition of cylinders (returned to 
service, to cylinder manufacturer for 
repairs, or scrapped). A cylinder which 
passes the inspection prescribed must 
have the data recorded in the manner 
presently prescribed for the recording of 
the retest date except that an “E” is to 
follow the date (month and year) 
indicating requalification by the 
external inspection method. Cylinders 
removed from this service for any 
reason must be rendered unfit for any 
other regulated service. 

§ 173.164 Mercury (metallic and articles 
containing mercury). 

(a) For transportation by aircraft, 
mercury must be packaged in 
packagings which meet the requirements 
of part 178 of this subchapter at the 
Packing Group I performance level, as 
follows: 

(1) Earthenware or glass or suitable 
plastic inner packagings of not more 
than 250 ml (8 ounces) capacity each, 
packed in steel drums (1A2), steel 
jerricans (3A2), wooden (4C1, 4C2). 
plywood (4D), fiberboard (4G) or 
reconstituted wood (4F) boxes, plywood 
drums (ID) or fiber drums (1G) with 
sufficient cushioning material to prevent 
breakage. Either the inner packagings or 
the outer packagings must have inner 
linings or bags of strong leakproof and 
puncture-resistant material impervious 
to mercury, completely surrounding the 
contents, which will prevent the escape 
of mercury from the package 
irrespective of its position. 

(2) Iron or steel “quicksilver flasks" 
packaged in steel drums (1A2), steel 


jerricans (3A2), wooden (4Cl, 4C2), 
plywood (4D), fiberboard (4G) or 
reconstituted wood (4F) boxes, plywood 
drums (ID) or fiber drums (1G) with 
leakproof linings as in paragraph (a)(1) 
of this section. 

(3) Welded steel bottles with inner 
vaulted bottoms as single packagings. 
The closure must be a bolt with a 
conical thread, and the opening must no* 
exceed 20 mm (0.79 inches). The 
maximum net mass must not exceed 35 
kg (77 pounds). 

(b) Manufactured articles or 
apparatuses containing mercury are 
excepted from the specification 
packaging requirements of this 
subchapter when packaged as follows: 

(1) Manufactured articles or 
apparatuses of which metallic mercury 
is a component part, such as 
manometers, pumps, thermometers, 
switches, etc. (for electron tubes, 
mercury vapor tubes and similar tubes, 
see paragraph (b)(2) of this section), 
must be in strong outer packagings, 
having sealed inner liners or bags of 
strong leakproof and puncture-resistant 
material impervious to mercury, which 
will prevent the escape of mercury from 
the package irrespective of its position. 
Mercury switches and relays are 
excepted from these requirements, if 
they are of the totally enclosed 
leakproof type in sealed metal or plastic 
units. Thermometers, switches and 
relays, each containing a total quantity 
of not more than 15 g (0.53 ounces) of 
mercury, are also excepted if installed 
as an integral part of a machine or 
apparatus and so fitted that shock of 
impact damage, leading to leakage of 
mercury, is unlikely to occur under 
conditions normally incident to 
transport; 

(2) Electron tubes, mercury vapor 
tubes and similar tubes must be 
packaged as follows: 

(i) Tubes which are packed in strong 
outer packagings with all seams and 
joints sealed with self-adhesive, 
pressure-sensitive tape which will 
prevent the escape of mercury from the 
package, are authorized up to a total net 
quantity of 450 g (15.9 ounces) of 
mercury per package; 

(ii) Tubes with more than 450 g (15.9 
ounces) of mercury are authorized only 
when packed in strong outer packagings. 
having sealed inner liners or bags of 
strong leakproof and puncture-resistant 
material impervious to mercury which 
will prevent escape of mercury from the 
package irrespective of its position; 

(iii) Tubes which do not contain more 
than 5 g (0.2 ounce) of mercury each and 
which are packed in the manufacturer’s 
original packagings, are authorized up to 
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a total net quantity of 30 g (1.1 ounces) 
of mercury per package: 

(iv) Tubes which are completely 
jacketed in sealed leakproof metal cases 
are authorized in the manufacturer's 
original packaging*; 

(3) A person offering for 
transportation electron tubes, mercury 
vapor tubes, and similar tubes shall 
indicate the quantity of mercury therein 
on the shipping paper. 

(4) Mercurial barometers conforming 
to paragraph (b)(1) of this section, which 
are loaded and unloaded from an 
aircraft under the supervision of, and 
accompanied in flight by, a National 
Weather Service official or similar 
United States agency official, are 
excepted from any other requirements of 
this subchapter. 

(c) For transportation by other than 
aircraft, mercury must be packaged— 

(1) In any packaging which meets the 
requirements of part 178 of this 
subchapter at the Packing Group HI 
performance level: or 

(2) In non-specification reusable metal 
packagings. 

(d) Except for a hazardous substance 
or a hazardous waste or for 
transportation by aircraft or vessel, 
packages containing less than 0.45 kg 
(1.0 pound) net weight of mercury are 
not subject to the requirements of this 
subchapter. 

§ 173.171 Smokeless powder for smalt 

arms. 

Smokeless powder for small arms may 
be classed a3 a flammable solid, for 
transportation by highway and rail only, 
subject to the following conditions: 

(a) The smokeless powder must be 
examined for this classification as 
required by § 173.56: 

(b) The total quantity of smokeless 
powder in one rail car or motor vehicle 
may not exceed 45.4 kg (100 pounds) net 
mass; and 

(c) Only combination packagings with 
inner packagings not exceeding 3.6 kg (8 
pounds) net mass are authorized. Inner 
packagings must be arranged and 
protected so as to prevent simultaneous 
ignition of the contents. The complete 
package must be a type which has been 
examined as required in § 173.56 of this 
part. 

§ 173.172 Aircraft hydraulic power unit 
fuel tank. 

Aircraft hydraulic power unit fuel 
tanks containing a mixture of anhydrous 
hydrazine and monomethyl hydrazine 
(M86 fuel) and designed for installation 
as complete units in aircraft are 
excepted from the specification 
packaging requirements of this 


subchapter when they conform to either 
of the following conditions: 

(a) The unit must consist of an 
aluminum pressure vessel made from 
tubing and having welded heads. 
Primary containment of the fuel within 
this vessel must consist of a welded 
aluminum bladder having a maximum 
internal volume of 46 L (12 gallons). The 
outer vessel must have a minimum 
design gauge pressure of 1.275 kPa (185 
psi) and a minimum burst gauge 
pressure of 2,755 kPa (400 psi). Each 
vessel must be leak-checked during 
manufacture and before shipment and 
must be found leakproof. The complete 
inner unit must be securely packed in 
non-combustible cushioning material, 
such as vermiculite, in a strong outer 
tightly closed metal packaging which 
will adequately protect all fittings. 
Maximum quantity of fuel per unit and 
package is 42 L (11 gallons): or 

(b) The unit must consist of an 
aluminum pressure vessel. Primary 
containment of the fuel within this 
vessel must consist of a welded 
hermetically sealed fuel compartment 
with an elastomeric bladder having a 
maximum internal volume of 46 L (12 
gallons). The pressure vessel must have 
a minimum design gauge pressure of 
5,170 kPa (750 psi). Each vessel must be 
leak-checked during manufacture and 
before shipment and must be securely 
packed in non-combustible cushioning 
material, such as vermiculite, in a strong 
outer tightly closed metal packaging 
which will adequately protect all 
fittings. Maximum quantity of fuel per 
unit and package is 42 L (11 gallons). 

§ 173.173 Paint, paint-related material, 
adhesives and Ink. 

(a) When the § 172.101 Table specifies 
that a hazardous material be packaged 
under this section, the following 
requirements apply. Except as otherwise 
provided in this part, the description 
“Paint" is the proper shipping name for 
paint, lacquer, enamel, stain, shellac, 
varnish, liquid aluminum, liquid bronze, 
liquid gold, liquid wood filler, and liquid 
lacquer base. The description “Paint- 
related material" is the proper shipping 
name for a paint thinning, reducing or 
removing compound. However, if a more 
specific description is listed in the 

§ 172.101 Table of this subchapter, that 
description must be used. 

(b) Paint, paint-related material, 
adhesives and ink must be packaged as 
follows: 

(1) As prescribed in § 173.202 of this 
part if it is a Packing Group II material 
or § 173.203 of this part if it is a Packing 
Group III material; or 

(2) In inner glass packagings of not 
over 1 L (0.3 gallon) capacity each or 


inner metal packagings of not over 5 L (1 
gallon) each, packed in a strong outer 
packaging. Packages must conform to 
the packaging requirements of subpart B 
of this part but need not conform to the 
requirements of part 178 of this 
subchapter. 

§ 17X174 Refrigerating machines. 

A refrigerating machine assembled for 
shipment and containing 7 kg (15 
pounds) or less of a flammable liquid for 
its operation in a strong, tight receptacle 
is excepted from labeling (except w hen 
offered for transportation or transported 
by air) and the specification packaging 
requirements of this subchapter. In 
addition, shipments are not subject to 
subpart F of part 172 of this subchapter 
(Placarding), to part 174 of this 
subchapter (Carriage by rail) except 
§ 174.24 (Shipping papers) and to part 
177 (Carriage by highway) of this 
subchapter except 5 177.817 (Shipping 
papers). 

§ 17X181 Pyrophoric materials (liquids). 

When the § 172.101 Table specifies 
that a hazardous material be packaged 
under this section, only the following 
non-bulk packagings are authorized: 

(a) Specification steel or nickel 
cylinders prescribed for any compressed 
gas except acetylene having a minimum 
design pressure of 1206 kPa (175 psi). 
Cylinders with valves must be: 

(1) Equipped with steel valve 
protection caps or collars, unless 
overpacked; or 

(2) Overpacked in a wooden box (4Cl, 
4C2, 4U or 4F); fiberboard box (4G), or 
plastic box (4H1 or4H2). Cylinders must 
be secured to prevent movement in the 
box and, when offered for 
transportation or transported, must be 
so loaded that pressure relief devices 
remain in the vapor space of the 
cylinder. (See §§ 173.34(d)(7), 174.430 
and 177.838(h) of this subchapter.) 

(b) Wooden boxes (4Cl, 4C2, 4D, or 
4F) or fiberboard boxes (4G) enclosing 
not more than four strong, tight metal 
cans with inner receptacles of glass or 
metal, not over 1 L (0.3 gallon) capacity 
each, having positive screwcap closures 
adequately gasketed. Inner packagings 
must be cushioned on all sides with dry, 
absorbent, incombustible material in a 
quantity sufficient to absorb the entire 
contents. The strong, tight metal cans 
must be closed by positive means, not 
by friction. 

(c) Steel drums (1A2) not exceeding 
220 L (58 gallons) capacity each with 
inner metal cans not over 4.0 L (1 gallon» 
capacity each, constructed of not less 
than 0.379 mm (0.015 inch) nominal 






52648 Federal Register / Vol. 55, No. 246 / Friday, December 21. 1990 / Rules and Regulations 


thickness electro-coated tin plate closed 
by positive means, not friction. 

(1) Inner packagings must have no 
opening exceeding 25 mm (1 inch) 
diameter and must be surrounded with 
noncombustible cushioning material. 

(2) Net quantity of pyrophoric liquids 
may not exceed two-thirds of the rated 
capacity of the outer drum. For example, 
a 220 L (58 gallons) outer drum may 
contain no more than 147 L (39 gallons) 
of pyrophoric liquids. 

(3) Each layer of inner containers 
must be separated by a tin plate 
separator in addition to cushioning 
material. 

§ 173.182 Barium azide—50 percent or 
more water wet 

Barium azide—50 percent or more 
water wet, must be packed in wooden 
boxes (4C1, 4C2, 4D, or 4F) or Fiber 
drums (lG) with inner glass packagings 
not over 0.5 kg (1.1 pounds) capacity 
each. Packagings must have rubber 
stoppers wire tied for securement. If 
transportation is to take place when and 
where freezing weather is possible, a 
suitable antifreeze solution must be 
used to prevent freezing. Each packaging 
must conform to the requirements of 
part 178 of this subchapter at the 
Packing Group I performance level. 

§ 173.183 Nitrocellulose base film. 

Films, nitrocellulose base, must be 
packaged in packagings conforming to 
the requirements of part 178 of this 
subchapter at the Packing Group III 
performance level, as follows: 

(a) In steel drums (1A2), aluminum 
drums (1B2), steel jerricans (3A2), 
wooden (4C1, 4C2), plywood (4D) or 
reconstituted wood (4F) boxes or 
plywood drums (ID) with each reel in a 
tightly closed metal can or strong 
cardboard or Fiberboard inner packaging 
with cover held in place by adhesive 
tape or paper; or 

(b) In fiberboard (4G) boxes or fiber 
drums (lG) with a single tightly closed 
metal can or strong cardboard or 
fiberboard inner packaging with cover 
held in place by adhesive tape or paper; 
authorized only for not over 600 m (1969 . 
feet) of film. 

§ 173.184 Highway or rail fusee. 

(a) A fusee is a device designed to 
bum at a controlled rate and to produce 
visual effects for signaling purposes. The 
composition of the fusee must be such 
that the fusee will not ignite 
spontaneously or undergo marked 
decomposition w r hen subjected to a 
temperature of 75 °C (167 °F) for 48 
consecutive hours. 

(b) Fusees (highway and railway) 
must be packaged in steel drums (1A2), 


steel jerricans (3A2), wooden (4Cl, 4C2), 
plywood (4D) or reconstituted wood (4F) 
boxes or in fiberboard boxes (4G). 
plywood (ID) or fiber (lG) drums. If the 
fusees are equipped with spikes 
packagings must have reinforced ends to 
prevent penetration of spikes through 
the outer packagings; packages must be 
capable of passing drop test 
requirements (§ 178.603 of this 
subchapter), including at least one drop 
with spike in a downward position, and 
other requirements of part 178 of this 
subchapter, at the Packing Group II 
performance level. 

§ 173.185 Lithium batteries and cells. 

(a) Except as otherwise provided in 
this subpart, lithium batteries and cells 
described in this section are authorized 
for transportation by highway, rail, 
vessel and cargo-only aircraft. 
Rechargeable lithium batteries and cells 
and devices containing regulated lithium 
batteries and cells.may not be 
transported except as approved by the 
Associate Administrator for Hazardous 
Materials Safety. 

(b) No cell may contain more than 12 g 
(0.42 ounce) of lithium or lithium alloy. 

(c) Each cell and battery must be 
equipped with an effective means of 
preventing external short circuits. 

(d) Each cell and battery must 
incorporate a safety venting device or 
be designed in a manner that will 
preclude a violent rupture when subject 
to an incident in transportation, such as 
a dead short. 

(e) Batteries containing cells or series 
of cells connected in parallel must be 
equipped with diodes to prevent reverse 
current flow. 

(f) Except as provided in paragraph (j) 
of this section, cells or batteries may not 
be offered for transportation or 
transported if any cell has been 
discharged to the extent that the open 
circuit voltage is less than two volts or 
is less than % of the voltage of the fully 
charged cell, whichever is less. 

(g) Lithium cells and batteries must be 
packaged in packagings conforming to 
the requirements of part 178 of this 
subchapter at the Packing Group II 
performance level, as follows: 

(1) In strong inner fiberboard 
packagings containing not more than 500 
g (17.6 ounces) of lithium per inner 
packaging. 

(2) For transportation by water, rail or 
highway, inner packagings must be 
packed within a wooden box (4Cl, 4C2, 
4D. or 4F), fiberboard box (4G), fiber 
drum (lG). or metal drum (1 A2 or 1B2). 

(3) Except as provided in paragraph 

(h)(3) of this section, for transportation 
by cargo-only aircraft, the inner 
packaging must be packed in a steel 


drum (1A2) with a gas tight gasket. The 
maximum gross weight of the package 
must not exceed 35 kg (77 pounds). 

(4) When the outer packaging is a 
metal drum, inner packagings must be 
separated from each other and from the 
outer packaging by at least 25 mm (1 
inch) of non-combustible cushioning 
material. 

(h) Lithium batteries and cells must be 
tested as follows: 

(1) The cell or battery must be 
subjected to a thermal stability test at 75 
°C (167 °F) for 48 hours and must show 
no evidence of distortion, leakage or 
internal heating. This test must be 
performed on at least 10 cells and 1 
battery of each type taken from each 
week’s production, or as otherwise 
approved by the Associate 
Administrator for Hazardous Materials 
Safety. 

(2) Under application of a direct short, 
the cell or battery must be rendered 
inert, preferably without venting 
(through the use of internal fusing 
devices). If venting does occur, an open 
flame must be applied to the venting 
fumes to prove that an explosive 
condition does not exist. This test must 
be performed on at least 3 cells and 1 
battery of each type taken from each 
week’s production, or as otherwise 
approved by the Associate 
Administrator for Hazardous Materials 
Safety. 

(3) Cells containing no more than 12 g 
(0.42 ounce) of lithium metal which are 
hermetically sealed, and batteries 
constructed of such cells, are excepted 
from the tests in paragraphs (h) (1) and 
(2) of this section and the requirement to 
use a 1A2 steel drum for transportation 
by cargo aircraft only as an outer 
packaging provided that: 

(i) The outer packaging conforms to 
paragraph (g)(2) of this section; and 

(ii) Prior to the first shipment, 10 cells 
or 4 batteries of each type to be offered 
for transportation, or as otherwise 
approved by the Associate 
Administrator for Hazardous Materials 
Safety must be tested as follows, 
without showing any evidence of out- 
gassing, leakage, loss of weight or 
distortion: 

(A) The cells or batteries must be 
stored for 6 hours at an absolute 
pressure of 11.6 kPa (1.68 psi) and a 
temperature of 24 °C±4 # C; (75 & F±7 °F). 

(B) The cells or batteries must then be 
subjected to the thermal stability test ai 
75 °C (167 °F) for 48 hours as required in 
paragraph (h)(1) of this section; 

(C) The cells or batteries must be 
rigidly clamped to the platform of a 
vibration machine. A simple harmonic 
motion having an amplitude of 0.7 mm 





Federal Register / Vol. 55, No. 246 / Friday, December 21, 1990 / Rules and Regulations 52649 


(0.03 inch) (1.4 mm (0.06 inch) maximum 
total excursion) must be applied. The 
frequency must be varied at the rate of 1 
Hz/min between the limits of 10 Hz to 
55 Hz. The entire range of frequencies 
and return must be traversed in 95±5 
minutes for each of three mutually 
perpendicular mounting positions of the 
battery and two perpendicular positions 
of the cells. One of the directions of 
vibration must be perpendicular to the 
terminal face of the battery or cell. Open 
circuit voltage must be observed for 30 
seconds during the last quarter of each 
vibration period. Periodic retesting is 
not required; 

(D) The battery must be secured to a 
shock testing machine by means of a 
rigid mount which will support all 
mounting surfaces of the battery. Each 
battery must be subjected to a total of 
three shocks of equal magnitude. The 
shocks must be applied in each of three 
mutually perpendicular directions. Each 
shock must be applied in a direction 
normal to a face of the battery. For each 
shock, the battery must be accelerated 
in such a manner that during the first 3 
milliseconds the minimum average 
acceleration is 75 g (where g is the local 
acceleration due to gravity). The peak 
acceleration must be between 125 g and 
175 g. 

(i) Lithium batteries and cells are not 
subject to this subpart, if they meet the 
following requirements: 

(1) Each cell with a liquid cathode 
may contain no more than 0.5 g (0.02 
ounce) of lithium or lithium alloy, and 
each cell with a solid cathode may 
contain no more than 1.0 g (0.04 ounce) 
lithium or lithium alloy. 

(2) Each battery with a solid cathode 
may contain an aggregate quantity of no 
more than 2.0 g (0.07 ounce) of lithium or 
lithium alloy, and each battery with a 
liquid cathode may contain an aggregate 
quantity of no more than 1.0 g (0.04 
ounce) lithium or lithium alloy. 

(3) Each cell must be hermetically 
sealed. 

(4) Cells must be separated so as to 
prevent short circuits. 

(5) Batteries must be separated so as 
to prevent short circuits and must be 
packed in strong packagings, except 
when installed in electronic devices. 

(6) If a liquid cathode battery contains 
more than 0.5 g (0.02 ounce) of lithium or 
lithium alloy or a solid cathode battery 
contains more than 1.0 g (0.04 ounce) 
lithium or lithium alloy, it may not 
contain a liquid or gas that is a 
hazardous material according to this 
subchapter unless the liquid or gas, if 
free, would be completely absorbed or 
neutralized by other materials in the 
battery. 


(j) Lithium batteries, for disposal, 
comprised of one or more cells, may be 
offered for transportation or transported 
to a permitted storage facility and 
disposal site by motor vehicle only, if 
the battery— 

(1) When new, contained not more 
than 12.0 g (0.42 ounces) of lithium per 
cell; 

(2) Is equipped with an effective 
means of preventing external short 
circuits; and 

(3) Is packed in a strong outer 
packaging conforming to the 
requirements of §§ 173.24 and 173.24a. 
The packaging need not conform to 
performance requirements of part 178 of 
this subchapter. 

§ 173.186 Matches. 

(a) Matches must be of a type which 
will not ignite spontaneously or undergo 
marked decomposition when subjected 
for 8 consecutive hours to a temperature 
of 93 *C (200 °F). 

(b) Definitions. (1) "Fusee matches" 
are matches the heads of which are 
prepared with a friction-sensitive igniter 
composition and a pyrotechnic 
composition which bums with little or 
no flame, but with intense heat. 

(2) Safety matches are matches 
combined with or attached to the box, 
book or card that can be ignited by 
friction only on a prepared surface. 

(3) Strike anywhere matches are 
matches that can be ignited by friction 
on a solid surface. 

(4) Wax "Vesta "matches are matches 
that can be ignited by friction either on 
a prepared surface or on a solid surface. 

(c) Safety matches and wax 'Vesta' 
matches must be tightly packed in 
securely closed inner packagings to 
prevent accidental ignition under 
conditions normally incident to 
transportation, and further packed in 
outer fiberboard, wooden, or other 
equivalent-type packagings. These 
matches in outer packagings not 
exceeding 23 kg (50 pounds) gross 
weight are not subject to any other 
requirement (except marking) of this 
subchapter. These matches may be 
packed in the same outer packaging 
with materials not subject to this 
subchapter. 

(d) Strike-anywhere matches may not 
be packed in the same outer packaging 
with any material other than safety 
matches or wax 'Vesta' matches, which 
must be packed in separate inner 
packagings. 

(e) Packagings. Strike-anywhere 
matches must be tightly packed in 
securely closed chipboard, fiberboard, 
wooden, or metal inner packagings to 
prevent accidental ignition under 
conditions normally incident to 


transportation. Each inner packaging 
may contain no more than 700 strike- 
anywhere matches and must be packed 
in outer steel drums (1A2), aluminum 
drums (1B2), steel jerricans (3A2), 
wooden (4Cl, 4C2), plywood (4D), 
reconstituted wood (4F) or fiberboard 
(4G) boxes, plywood (ID) or fiber (1G) 
drums. Gross weight of fiberboard boxes 
(4G) must not exceed 27 kg (60 pounds). 
Gross weight of other outer packagings 
must not exceed 45 kg (100 pounds). 

§ 173.187 Pyrophoric solids, metals or 
alloys, n.o.s. 

Packagings for pyrophoric solids, 
metals, or alloys, n.o.s. must conform to 
the requirements of part 178 of this 
subchapter at the packing group 
performance level specified in the 
§ 172.101 Table. These materials must 
be packaged as follows: 

(a) In wooden boxes (4C1, 4C2, 4D, or 
4F) with inner metal receptacles which 
have a positive (not friction) means of 
closure and contain not more than 15 kg 
(33 pounds) each. 

(b) In steel drums (lAl or 1A2) with a 
gross mass not exceeding 150 kg (331 
pounds) per drum. 

(c) In fiberboard boxes (4G) with 
inner metal receptacles which have a 
positive (not friction) means of closure 
and contain not more than 7.5 kg (17 
pounds) each. 

(d) In fiber drums (1G) with inner 
metal receptacles which have a positive 
(not friction) means of closure and 
contain not more than 15 kg (33 pounds) 
each. 

(e) In plywood drums (ID) with inner 
metal receptacles which have a positive 
(not friction) means of closure and 
contain not more than 15 kg (33 pounds) 
each. 

§ 173.188 White or yellow phosphorus. 

Phosphorus, white or yellow, when 
offered for transportation or transported 
by rail, highway, or water, must be 
packaged in water or dry in packagings 
conforming to the requirements of part 
178 of this subchapter at the Packing 
Group I performance level, as follows: 

(a) When placed in water, it must be 
packaged in specification packagings as 
follows: 

(1) Wooden boxes (4Cl, 4C2, 4D. or 
4F) with: 

(1) inner hermetically sealed 
(soldered) metal cans, enclosed in other 
hermetically sealed (soldered) metal 
cans, or 

(ii) inner water-tight metal cans 
containing not over 0.5 kg (1 pound) of 
phosphorus with screw-top closures; or 

(2) Steel drums (lAl or 1A2) not over 
115 L (30 gallons) capacity each. 
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(b) When dry, it must be cast solid 
and shipped in packagings as follows: 

(1) Steel drums (1A2) not over 115 L 
(30 gallons) capacity each, or 

(2) In projectiles or bombs when 
shipped by. for, or to the Departments of 
the Army, Navy, or Air Force of the 
United States Government, without 
bursting elements. 

§ 173.192 Packaging for certain Packing 
Group I poisonous materials. 

When § 173.101 of this subchapter 
specifies that a poisonous material be 
packaged under this section, only 
specification cylinders are authorized, 
as follows: 

(a) Specification 3A1800, 3AA1800. 
3AL1800, 3D. 3E1800, or 33 cylinders, 
under the following conditions: 

(1) Specification 3A, 3AA and 3AL 
cylinders may not exceed 57 kg (125 
pounds) water capacity (nominal). 

(2) Specification 3D and 33 cylinders 
may not exceed 127 kg (280 pounds) 
water capacity (nominal). 

(3) Specification 3AL cylinders 
containing arsine or phosphine may only 
be offered for transportation or 
transported by highway and rail. 

(b) Packagings must conform to the 
requirements of 5 173.40 of this part. 

(c) For cylinders used for phosgene, 

(1) The filling density may not exceed 
125 percent; 

(2) A cylinder may not contain more 
than 68 kg (150 pounds) of phosgene; 
and 

(3) Each filled cylinder must be tested 
for leakage before it is offered for 
transportation or transported and must 
show absolutely no leakage; this test 
must consist of immersing the cylinder 
and valve, without the protection cap 
attached, in a bath of water at a 
temperature of approximately 66 °C (150 
°F) for at least 30 minutes, during which 
time frequent examinations must be 
made to note any escape of gas. The 
valve of the cylinder must not be 
loosened after this test and before the 
cylinder is offered for transportation or 
transported. 

§ 173.193 Bromoacetone, methyl bromide, 
chloropiciin and methyl bromide or methyl 
chloride mixtures, etc. 

(a) Bromoacetone must be packaged 
as follows in wooden boxes (4C1, 4C2, 
4D or 4F) with inner glass receptacles or 
tubes in hermetically sealed metal 
receptacles in corrugated fiberboard 
cartons. Bottles may not contain over 
500 g (17.6 ounces) of liquid each and 
must be cushioned in cans with at least 
12.7 mm (0.5 inch) of absorbent material. 
Total amount of liquid in the outer box 
must not exceed 11 kg (24 pounds). 
Packagings must conform to the 


requirements of part 178 of this 
subchapter at the Packing Group 1 
performance level. 

(b) Bromoacetone, methyl bromide, 
chloropicrin and methyl bromide 
mixtures, chloropicrin and methyl 
chloride mixtures, and chloropicrin 
mixtures charged with non-flammable, 
non-liquefied compressed gas must be 
packed in Specification 3A. 3AA, 3B, 3C, 
3E. 4A, 4B. 4BA, 4BW, or 4C cylinders 
having not over 113 kg (250 pounds) 
water capacity (nominal). 

(c) Cylinders must conform to 
§ 173.4a 

§ 173.194 Gas identification sets. 

Gas identification sets containing 
poisonous material must be packaged in 
packagings conforming to the 
requirements of part 178 of this 
subchapter at the Packing Group I 
performance level, as follows: 

(a) In glass inner receptacles, 
hermetically sealed, of not over 40 ml 
(1.4 fluid ounces) each. Each glass inner 
receptacle must in turn be placed in a 
sealed fiberboard receptacle, cushioned 
with absorbent material. Not more than 
12 fiberboard receptacles must in turn 
be placed in a 4G fiberboard box. No 
more than four boxes, well-cushioned, 
may in turn be placed in a steel cylinder. 
The cylinder must have a wall thickness 
of at least 3.7 mm (ai46 inch) and must 
have a hermetically sealed steel closure. 

(b) When the poisonous material is 
absorbed in a medium such as activated 
charcoal or silical gel. gas identification 
sets may be shipped as follows: 

(1) If the poisonous material does not 
exceed 5 ml (0.2 fluid ounce) if a liquid 
or 5 g (0^ ounce) if a solid, it may be 
packed in glass inner receptacles of not 
over 120 ml (4.1 fluid ounces) each. Each 
glass receptacle, cushioned with 
absorbent material must be packed in a 
hermetically sealed metal can of not less 
than 0.30-mm (0.012 inch) wall thickness. 
Metal cans, surrounded on all sides by 
at least 25 mm (1 inch) of dry sawdust, 
must be packed in 4C1, 4C2, 4D or 4F 
wooden boxes. Not more than 100 ml 
(3.4 fluid ounces) or 100 g (3.5 ounces) of 
poisonous materials may be packed in 
one outer wooden box. 

(2) If the poisonous material does not 
exceed 5 ml (0.2 fluid ounce) if a liquid 
or 20 g (0.7 ounce) if a solid, it may be 
packed in glass inner receptacles with 
screw-top closures of not less than 60 ml 
(2 ounces), hermetically sealed. Twelve 
bottles containing poisonous material, 
not to exceed 100 ml (3.4 ounces) or 100 
g (3.5 ounces), or both, may be placed in 
a plastic carrying case, each glass 
receptacle surrounded by absorbent 
cushioning and each separated from the 
other by sponge rubber partitions. The 


plastic carrying case must be placed in a 
tightly fitting fiberboard box which in 
turn must be placed in a tightly fitting 
4C1. 4C2, 4D or 4F wooden box. 

§ 173.195 Hydrogen cyanide, anhydrous, 
stabilized. 

(a) Hydrogen cyanide, anhydrous, 
stabilized, must be packed in 
specification cylinders as follows: 

(1) As prescribed in § 173.192, or 

(2) Specification 3A480, 3A480X, 
3AA48Q, or 3A1800 metal cylinders of 
not over 126 kg (278 pounds) water 
capacity (nominal). Shipments in 3AL 
cylinders are authorized only when 
transported by highway and rail. 

(b) Cylinders may not be charged with 
more than 0.27 kg (0.6 pound) of liquid 
per 0.45 kg (1 pound) water capacity of 
cylinder. Each filled cylinder must be 
tested for leakage before being offered 
for transportation or transported and 
must show absolutely no leakage; this 
test must consist of passing a piece of 
Guignard's sodium picrate paper over 
the closure of the cylinder, without the 
protection cap attached, to detect any 
escape of hydrogen cyanide from the 
cylinder. Other equally efficient test 
methods may be used in place of sodium 
picrate paper. 

(c) Packagings for hydrogen cyanide 
must conform to $ 173.40. 

§ 173.196 Infectious substances (etiologk: 
agents). 

(a) Authorized packagings and 
components are as follows: 

(1) Inner packagings comprising: 

(1) A watertight primary receptacle; 

(ii) A watertight secondary packaging; 
and 

(iii) An absorbent material must be 
placed between the primary receptacle 
and the secondary packaging. If 
multiple-primary receptacles are placed 
in a single secondary packaging they 
must be wrapped individually to ensure 
that contact between them is prevented. 
The absorbent material, such as cotton 
wool, must be sufficient to absorb the 
entire contents of all primary 
receptacles. 

(2) An outer packaging must be of 
adequate strength for its capacity, mass 
and intended use. 

(b) Each package for infectious 
substances must be capable of passing 
the tests specified in § 178.609 of this 
subchapter. 

(c) Packages consigned as freight must 
be at least 100 mm (3.9 inches) in the 
smallest overall external dimensions. 

(d) For all packages containing 
infectious substances, an itemized list of 
contents must be enclosed between the 







Federal Register / Vol 55, No. 246 / Friday, December 21. 1990 / Rules and Regulations 52651 


secondary packaging and the outer 
packaging. 

(e) Although exceptional cases, such 
as whole organs, may require special 
packaging, the great majority of 
infectious substances can and must be 
packaged according to the following 
guidelines. 

(1) Lypholized substances. Primary 
receptacles include flame-sealed glass 
ampoules or rubber-stopped glass vials 
fitted with metal seals. 

(2) Liquid or solid substances —(i) 
Substances shipped at ambient 
temperatures or higher. Primary 
receptacles include those of glass, metal 
or plastic. Positive means of ensuring a 
leakproof seal, such as heat seal, skirted 
stopper or metal crimp seal must be 
provided. If screw caps are used, they 
must be reinforced with adhesive tape. 

(ii) Substances shipped refrigerated or 
frozen (ice, pre-frozen packs, dry ice). 

Ice or dry ice must be placed outside the 
secondary packagings. Interior supports 
must be provided to secure the 
secondary packagings in the original 
position after the ice or dry ice has 
dissipated. If ice is used, the packaging 
must be leakproof. If dry ice is used, the 
outer packaging must permit the release 
of carbon dioxide gas. 

(iii) Substances shipped in liquid 
nitrogen. Plastic primary receptacles 
capable of withstanding very low 
temperatures must be used. Secondary 
packaging must also withstand very low 
temperatures and in most cases will 
need to be fitted over individual primary 
receptacles. Requirements for shipment 
of liquid nitrogen must also be observed. 

(f) Whatever the intended temperature 
of shipment, the primary receptacle and 
secondary packaging used for infectious 
substances must be capable of 
withstanding, without leakage, an 
internal pressure which produces a 
pressure differential of not less than 95 
kPa (14 psi) and temperatures in the 
range of -40 °C to + 55 °C (-40 °F to 

-f 131 °F). 

(g) The requirements of this section 
supplement the requirements of the 
Department of Health and Human 
Services contained in 42 CFR part 72. 

(h) Exceptions. The following 
substances are not subject to any 
requirements of this subchapter if the 
items as packaged do not contain any 
material otherwise subject to the 
requirements of this subchapter. 

(1) Diagnostic specimens. 

(2) Biological products. 

§ 173.198 Nickel carbonyl. 

(a) Nickel carbonyl must be packed in 
specification steel or nickel cylinders as 
prescribed for any compressed gas 
except acetylene. A cylinder used 


exclusively for nickel carbonyl may be 
given a complete external visual 
inspection in lieu of the interior 
hydrostatic pressure test required by 
§ 173.34(e). Visual inspection must be in 
accordance with CGA Pamphlet C-6. 

(b) Packagings for nickel carbonyl 
must conform to § 173.40. 

§ 173.201 Non-bulk packagings for liquid 
hazardous materials in Packing Group I. 

(a) When § 172.101 of this subchapter 
specifies that a liquid hazardous 
material be packaged under this section, 
only non-bulk packagings prescribed in 
this section may be used for its 
transportation. Each packaging must 
conform to the general packaging 
requirements of subpart B of part 173, to 
the requirements of part 178 of this 
subchapter at the Packing Group 1 
performance level, and to the 
requirements of the special provisions of 
Column 7 of the 5 172.101 Table. 

(b) The following combination 
packagings are authorized: 

Outer packagings: 

Steel drum: lAl or 1A2 

Aluminum drum: 1B1 or 1B2 

Metal drum other than steel or aluminum: 

INI or 1N2 
Plywood drum: ID 
Fiber drum: 1G 
Plastic drum: 1H1 or 1H2 
Steel jerrican: 3A1 or 3A2 
Plastic jerrican: 3H1 or 3H2 
Steel box: 4A1 or 4A2 
Aluminum box: 4B1 or 4B2 
Natural wood box: 4Cl or 4C2 
Plywood box: 4D 
Reconstituted wood box: 4F 
Fiberboard box: 4G 
Expanded plastic box: 4H1 
Solid plastic box: 4H2 
Inner packagings: 

Glass or earthenware receptacles 
Plastic receptacles 
Metal receptacles 
Glass ampoules 

(c) Except for transportation by 
passenger aircraft, the following single 
packagings are authorized: 

Steel drum: 1A1 or 1A2 

Aluminum drum: 1B1 or 1B2 

Metal drum other than steel, or aluminum: 

INI or 1N2 

Plastic drum: 1H1 or 1H2 
Steel jerrican: 3A1 or 3A2 
Plastic jerrican: 3Hl or 3H2 
Plastic receptacle in steel, aluminum, fiber or 
plastic drum: 6HA1, 6HB1. 8HG1, 0HH 
Plastic receptacle in steel, aluminum, 
wooden, plywood or fiberboard box: 6HA2, 
6HB2, 6HC, 6HD2 or 6HG2 
Glass, porcelain or stoneware in steel’ 
aluminum or fiber drum: GPAl. 6PB1 or 
6PG1 

Glass, porcelain or stoneware in steel, 
aluminum, wooden or Fiberboard box: 

6PA2. 6PB2, 6PC or 6PG2 
Glass, porcelain or stoneware in solid or 
expanded plastic packaging: 6PH1 or 6PH2 


Cylinders, specification, as prescribed for any 
compressed gas. except for Specifications ft 
and 3HT 

§ 173.202 Non-bulk packagings for liquid 
hazardous materials in Packing Group II. 

(a) When § 172.101 of this subchapter 
specifies that a liquid hazardous 
material be packaged under this section, 
only non-bulk packagings prescribed in 
this section may be used for its 
transportation. Each packaging must 
conform to the general packaging 
requirements of subpart B of part 173, to 
the requirements of part 178 of this 
subchapter at the Packing Group 1 or II 
performance level (unless otherwise 
excepted), and to the particular 
requirements of the special provisions of 
Column 7 of the § 172.101 Table. 

(b) The following combination 
packagings are authorized: 

Outer packagings: 

Steel drum: lAl or 1A2 

Aluminum drum: lBl or 1B2 

Metal drum other than steel or aluminum: 

lNl or 1N2 
Plywood drum: ID 
Fiber drum: lG 
Plastic drum: lHl or 1H2 
Wooden barrel: 2C2 
Steel jerrican: 3A1 or 3A2 
Plastic jerrican: 3H1 or 3H2 
Steel box: 4A1 or 4A2 
Aluminum box: 4B1 or 4B2 
Natural wood box: 4C1 or 4C2 
Plywood box: 4D 
Reconstituted wood box: 4F 
Fiberboard box: 4G 
Expanded plastic box: 4Hl 
Solid plastic box: 4H2 
Inner packagings: 

Glass or earthenware receptacles 
Plastic receptacles 
Metal receptacles 
Glass ampoules 

(c) Except for transportation by 
passenger aircraft, the following single 
packagings are authorized: 

Steel drum: lAl or 1A2 
Aluminum drum: lBl or 1B2 
Metal drum other than steel or aluminum: 
lNl or 1N2 

Plastic drum: lHl or 1H2 
Wooden barrel: 2Cl 
Steel jerrican: 3Al or 3A2 
Plastic jerrican: 3H1 or 3H2 
Plastic receptacle in steel, aluminum, fiber or 
plastic drum: 6HA1, 6HB1, 6HGl or 6HH 
Plastic receptacle in steel, aluminum, 
wooden, plywood or fiberboard box: 6HA2. 
6HB2, 6HC, 0HD2 or 0HG2 
Glass, porcelain or stoneware in steel, 
aluminum or fiber drum: GPAl, GPBl or 
BPGl 

Glass, porcelain or stoneware in steel, 
aluminum, wooden or fiberboard box: 

6PA2, 0PB2, 6PC or GPG2 
Glass, porcelain or stoneware in solid or 
expanded plastic packaging: GPHl or GPH2 
Plastic receptacle in plywood drum: GHDl 
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Class, porcelain or stoneware in plywood 
drum or wickerwork hamper: 6PD1 or 6PD2 
Cylinders, specification, as prescribed for any 
compressed gas. except for Specifications 8 
and 3HT 

§ 173.203 Non-bulk packagings for liquid 
hazardous materials in Packing Group III. 

(a) When § 172.101 of this subchapter 
specifies that a liquid hazardous 
material be packaged under this section, 
only non-bulk packagings prescribed in 
this section may be used for its 
transportation. Each packaging must 
conform to the general packaging 
requirements of subpart B of part 173, to 
the requirements of part 178 of this 
subchapter at the Packing Group I, II or 
III performance level, and to the 
requirements of the special provisions of 
Column 7 of the § 172.101 Table. 

(b) The following combination 
packagings are authorized: 

Outer packagings: 

Steel drum: 1 Al or 1A2 

Aluminum drum: lBl or 1B2 

Metal drum other than steel or aluminum: 

INI or 1N2 
Plywood drum: ID 
Fiber drum: 1G 
Plastic drum: 1H1 or 1H2 
Wooden barrel: 2C2 
Steel jerrican: 3A1 or 3A2 
Plastic jerrican: 3H1 or 3H2 
Steel box: 4A1 or 4A2 
Aluminum box: 4B1 or 4B2 
Natural wood box: 4C1 or 4C2 
Plywood box: 4D 
Reconstituted wood box: 4F 
Fiberboard box: 4G 
Expanded plastic box: 4H1 
Solid plastic box: 4H2 
Inner packagings: 

Glass or earthenware receptacles 
Plastic receptacles 
Metal receptacles 
Glass ampoules 

(c) The following single packagings 
are authorized: 

Steel drum: 1 Al or 1A2 

Aluminum drum: lBl or 1B2 

Metal drum other than steel or aluminum: 

INI 

Plastic drum: 1H1 or 1H2 
Wooden barrel: 2C1 
Steel jerrican: 3A1 or 3A2 
Plastic jerrican: 3H1 or 3H2 
Plastic receptacle in steel, aluminum, fiber or 
plastic drum: 6HA1.6HB1,6HG1 or 6HH 
Plastic receptacle in Bteel, aluminum, 
wooden, plywood or fiberboard box: 6MA2. 
6HB2, 6HC. 6HD2 or 6HG2 
Glass, porcelain or stoneware in steel, 
aluminum or fiber drum: 6PA1. 6PB1 or 
6PG1 

Glass, porcelain or stoneware in steel, 
aluminum, wooden or fiberboard box: 

6PA2. 6PB2. 6PC or 6PG2 
Glass, porcelain or stoneware in solid or 
expanded plastic packaging: 6PH1 or 6PH2 
Plastic receptacle in plywood drum: 6HD1 
Class, porcelain or stoneware in plywood 
drum or wickerwork hamper: 6PD1 or 6PD2 


Cylinders, as prescribed for any compressed 

gas. except for Specifications 8 and 3HT 

§ 173.204 Non-bulk, non-specification 
packagings for certain hazardous materials. 

When $ 172.101 of this subchapter 
specifies that a liquid or solid hazardous 
material be packaged under this section, 
any appropriate non-bulk packaging 
which conforms to the general 
packaging requirements of subpart B of 
part 173 may be used for its 
transportation. Packagings need not 
conform to the requirements of part 178 
of this subchapter. 

§ 173.205 Specification cylinders for liquid 
hazardous materials. 

When § 172.101 of this subchapter 
specifies that a hazardous material be 
packaged under this section, any 
specification cylinder, except those 
specified for acetylene, is authorized. 
Cylinders used for poisonous materials 
(Division 6.1 or 2.3) must conform to the 
requirements of 5 173.40. 

§ 173.211 Non-bulk packagings for solid 
hazardous materials in Packing Group I. 

(a) When § 172.101 of this subchapter 
specifies that a solid hazardous material 
be packaged under this section, only 
non-bulk packagings prescribed in this 
section may be used for its 
transportation. Each package must 
conform to the general packaging 
requirements of subpart B of part 173, to 
the requirements of part 178 of this 
subchapter at the Packing Group I 
performance level, and to the 
requirements of the special provisions of 
Column 7 of the § 172.101 Table. 

(b) The following combination 
packagings are authorized: 

Outer packagings: 

Steel drum: 1A1 or 1A2 

Aluminum drum: lBl or 1B2 

Metal drum other than steel or aluminum: 

lNl or 1N2 
Plywood drum: ID 
Fiber drum: 1G 
Plastic drum: 1H1 or 1H2 
Wooden barrel: 2C2 
Steel jerrican: 3A1 or 3A2 
Plastic jerrican: 3Hl or 3H2 
Steel box: 4A1 or 4A2 
Aluminum box: 4B1 or 4B2 
Natural wood box: 4Cl or 4C2 
Plywood box: 4D 
Reconstituted wood box: 4F 
Fiberboard box: 4G 
Solid plastic box: 4H2 

Inner packagings: 

Glass or earthenware receptacles 
Plastic receptacles 
Metal receptacles 
Glass ampoules 

(c) Except for transportation by 
passenger aircraft, the following single 
packagings are authorized: 

Steel drum: 1 Al or 1A2 


Aluminum drum: lBl or 1B2 
Metal drum other than steel or aluminum: 
lNl or 1N2 

Plastic drum: 1H1 or 1H2 
Steel jerrican: 3A1 or 3A2 
Plastic jerrican: 3Hl or 3H2 
Steel box with liner 4A2 
Aluminum box with liner: 4B2 
Natural wood box, sift proof: 4C2 
Plastic receptacle in steel, aluminum, 
plywood, fiber or plastic drum: 6HA2, 

6HB1. 6HD1. BHGl or 6HH 
Plastic receptacle in steel, aluminum. 

wooden, plywood or fiberboard box: 6HAl. 
6MB2. 6HC. 6HD2 or 6HG2 
Glass, porcelain or stoneware in steel, 
aluminum, plywood or fiber drum: 6PA1. 
6PB1, 6PD1 or 6PC1 
Glass, porcelain or stoneware in steel, 
aluminum, wooden or fiberboard box: 

6PA2, 6PB2. 6PC or 8PG2 
Glass, porcelain or stoneware in expanded or 
solid plastic packaging: 6PH1 or 6PII2 

§ 173.212 Non-bulk packagings for solid 
hazardous materials in Packing Group II. 

(a) When § 172.101 of this subchapter 
specifies that a solid hazardous material 
be packaged under this section, only 
non-bulk packagings prescribed in this 
section may be used for its 
transportation. Each package must 
conform to the general packaging 
requirements of subpart B of part 173, to 
the requirements of part 178 of this 
subchapter at the Packing Group I or IJ 
performance level, and to the 
requirements of the special provisions of 
Column 7 of the § 172.101 Table. 

(b) The following combination 
packagings are authorized: 

Outer packagings: 

Steel drum: 1A1 or 1A2 

Aluminum drum: lBl or 1B2 

Metal drum other than steel or aluminum. 

INI or 1N2 
Plywood drum: ID 
Fiber drum: 1G 
Plastic drum: 1H1 or 1H2 
Wooden barrel: 2C2 
Steel jerrican: 3A1 or 3A2 
Plastic jerrican: 3H1 or 3H2 
Steel box: 4A1 or 4A2 
Aluminum box: 4B1 or 4B2 
Natural wood box: 4C1 or 4C2 
Plywood box: 4D 
Reconstituted wood box: 4F 
Fiberboard box: 4G 
Solid plastic box: 4H2 
Inner packagings: 

Glass or earthenware receptacles 
Plastic receptacles 
Metal receptacles 
Glass ampoules 

(c) Except for transportation by 
passenger aircraft, the following single 
packagings are authorized: 

Steel drum: 1 Al or 1A2 
Aluminum drum: lBl or 1B2 
Plywood drum: ID 
Plastic drum: 1H1 or 1H2 
Fiber drum: 1G 
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Class ampoules 


Metal dnun other than steel or aluminum: 

INI or 1N2 

Wooden barrel: 20 or 2C2 
Steel jerrican: 3Al or 3A2 
Plastic jerrican: 3Hl or 3112 
Steel box: 4Al 
Steel box with linen 4A2 
Aluminum box: 4Bl 
Aluminum box with liner: 4B2 
Natural wood box: 4C1 
Natural wood box. sift proof: 4C2 
Plywood box: 4D 
Reconstituted wood box: 4F 
Flberboard box: 4G 
Expanded plastic box: 4111 
Solid plastic box: 4112 
Bag, woven plastic: 5H1, 5H2 or 5H3 
Bag, plastic film: 5H4 
Bag. textile: 511. 5L2 or 5L3 
Bag. paper, multi wall, water resistant: 5M2 
Plastic receptacle in steel, aluminum, 
plywood fiber or plastic drum: 6HA1.6HB1, 
6HD1.6HG1 or 6HH 

Plastic receptacle in steel aluminum, wood, 
plywood or fiberboard box: 6HAZ 6HB2, 
6HC, 6HD2 or 6HG2 
Class, porcelain or stoneware in steel, 
aluminum, plywood or fiber drum: 6PA1, 
6PB1.6PD1 or 6PG1 
Class, porcelain or stoneware in steel, 
aluminum, wooden or fiberboard box: 

6PA2. 6PB2, 6PC or 6PG2 
Glass, porcelain or stoneware in expanded or 
solid plastic packaging: 6PT11 or 6P1I2 

§ 173.213 Non-bulk packaging* for solid 
hazardous materials In Packing Group IIL 

(a) When § 172.101 of this subchapter 
specifies that a solid hazardous material 
be packaged under this section, only 
non-bulk packagings prescribed in this 
section may be used for its 
transportation. Each package must 
conform to the general packaging 
requirements of subpart B of part 173, to 
the requirements of part 178 of this 
subchapter at the Packing Group !, II or 
III performance level, and to the 
requirements of the special provisions of 
Column 7 of the § 172.101 Table. 

(b) The following combination 
packagings are authorized: 

Outer packagings: 

Steel drum: lAl or 1A2 

Aluminum drum: 1B1 or 1B2 

Metal drum other than steel or aluminum: 

INI or 1N2 
Plywood drum: ID 
Fiber drum: 1G 
Plastic drum: lHl or 1112 
Wooden barrel: 2C2 
Steel jerrican: 3A1 or 3A2 
Plastic jerrican: 3H1 or 3112 
Steel box: 4Al or 4A2 
Aluminum box: 4Bl or 4B2 
Natural wood box: 4Cl or 4C2 
Ply wood box- 4D 
Reconstituted wood box 4F 
Fiberboard box 4G 
Solid plastic box: 4H2 
Inner packagings: 

Class or earthenware receptacles 
Plastic receptacles 
Metal receptacles 


(c) The following single packagings 
are authorized: 

Steel drum: 1A1 or 1A2 

Aluminum drum: 1B1 or 1B2 

Plywood drum: ID 

Fiber drum: 1G 

Plastic drum: lHl or 1H2 

Metal drum other than steel or aluminum: 

INI or 1N2 

Wooden barrel: 2C1 or 2C2 
Steel jerrican: 3A1 or 3A2 
Plastic jerrican: 3111 or 3H2 
Steel box with liner 4A2 
Steel box: 4A1 

Aluminum box with liner 4B2 
Natural wood box: 4C1 
Natural wood box, sift proof: 4C2 
Plywood box: 4D 
Reconstituted wood box 4F 
Fiberboard box: 4G 
Expanded plastic box: 4H1 
Solid plastic box: 4H2 
Bag, woven plastic: 5H1, 5H2 or 5H3 
Bag. plastic film: 5H4 
Bag, textile: 5L1, 5L2 or 5L3 
Bag. paper, multiwall, water resistant: 5M2 
Plastic receptacle in steel, aluminum, 
plywood, fiber or plastic drum: 6HAl. 
6HB1.6HD1.6HG1 or 6HH 
Plastic receptacle in steel, aluminum, 
wooden, plywood or fiberboard box: 6HA2, 
6HB2.6HC, 6HD2 or 6HG2 
Glass, porcelain or stoneware in steel, 
aluminum, ply-wood or fiber drum: 6PA1, 
GPBl, 6PDt orfiPGl 
Glass, porcelain or stoneware in steel, 
aluminum, wooden or fiberboard box: 
6PA2.6PB2, 6PC or 6PG2 
Glass, porcelain or stoneware in expanded or 
solid plastic packaging: 6PH1 or 6PH2 

§ 173.214 Packagings which require 
approval by the Associate Administrator 
for Hazardous Materials Safety. 

When 5 172.101 of this subchapter 
specifies that a hazardous material be 
packaged under this section, packagings 
and method of shipment must be 
approved by the Associate 
Administrator for Hazardous Materials 
Safety prior to the first shipment. 

§ 173.216 Asbestos, blue, brown or white. 

(a) Asbestos, blue, brown or white, 
includes each of the following hydrated 
mineral silicates: chrysolite, croridolite, 
amosite, anthophyllite asbestos, 
tremolite asbestos, actinolite asbestos, 
and every product containing any of 
these materials. 

(b) Asbestos which is immersed or 
fixed in a natural or artificial binder 
material (such as cement, plastic, 
asphalt, resins or mineral ore), and 
manufactured products containing 
asbestos are not subject to the 
requirements of this subchapter. 

(c) Packagings for asbestos must 
conform to the general packaging 
requirements of subpart B of this part 
but need not conform to the 


requirements of part 178 of this 
subchapter. Asbestos must be offered 
for transportation and transported in— 

(1) Rigid, leaktight packagings, such as 
metal, plastic or fiber drums, portable 
tanks, hopper-type rail cars, or hopper- 
type motor vehicles; 

(2) Bags or other non-rigid packagings 
in closed freight containers, motor 
vehicles, or rail cars that are loaded by 
and for the exclusive use of the 
consignor and unloaded by the 
consignee; 

(3) Bags or other non-rigid packaging* 
which are dust and sift-proof. When 
transported by other than private carrier 
by highway, such packagings containing 
asbestos must be palletized and unitized 
by methods such as shrink-wrapping in 
plastic film or wrapping in fiberboard 
secured by strapping. Pallets need not 
be used during transportation by vessel 
for loads with slings that are unitized by 
methods such as shrink.wrapping, if the 
slings adequately and evenly support 
the loads and the unitizing method 
prevents shifting of the bags or other 
non-rigid packagings during conditions 
normally incident to transportation; or 

(4) Bags or other non-rigid packagings 
which are dust and sift-proof in strong 
outside fiberboard or wooden boxes. 

§ 173-217 Carbon dioxide, solid (dry ice)- 

(a) Carbon dioxide, solid (dry ice), 
when offered for transportation or 
transported by aircraft or water, must be 
packed in packagings designed and 
constructed to permit the release of 
carbon dioxide gas to prevent a build-up 
of pressure that could rupture the 
packagings. Packagings must conform to 
the general packaging requirements of 
subpart B of this part but need not 
conform to the requirements of part 178 
of this subchapter. For each shipment by 
air exceeding 2-3 kg (5 lbs) per package, 
advance arrangements must be made 
between the shipper and each carrier. 

(b) Railroad cars and motor vehicles 
containing solid carbon dioxide, when 
accepted for transportation on board 
ocean vessels, musl be conspicuously 
marked on two sides “WARNING CO* 
SOLID (DRY ICE).” 

(c) Other packagings containing solid 
carbon dioxide, when offered or 
accepted for transportation on board 
ocean vessels, must be marked 
“CARBON DIOXIDE, SOLID—DO NOT 
STOW BELOW DECKS.” 

(d) Not more than 200 kg (441 pounds) 
of solid carbon dioxide may be 
transported in any one cargo 
compartment or bin on any aircraft 
except by specific and special written 
arrangement between the shipper and 
the aircraft operator. 
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(e) Carbon dioxide, solid (dry ice) is 
excepted from the shipping paper and 
certification requirements of this 
subchapter if the requirements of 
paragraphs (a) and (d) of this section are 
complied with and the package is 
marked '‘Carbon dioxide, solid” or ‘‘Dry 
ice” and marked with an indication that 
the material being refrigerated is used 
for diagnostic or treatment purposes 
(e.g., frozen medical specimens). 

§ 173.218 Fish meal or fish scrap. 

(a) Except as provided in paragraph 

(b) of this section, fish meal or fish 
scrap, containing at least 6 percent but 
not more than 12 percent water, is 
authorized for transportation by water 
only when packaged as follows: 

(1) Burlap (jute) bag; 

(2) Multi-wall paper bag; 

(3) Polyethylene-lined burlap or paper 
bag: 

(4) Cargo tank; 

(5) Portable tank; 

(6) Rail car; or 

(7) Freight container. 

(b) Fish meal or fish scrap may not be 
offered for transportation if the 
temperature of the material exceeds 49 
°C (120 T). 

(c) When fish scrap or fish meal is 
offered for transportation by vessel in 
bulk in freight containers, the fish meal 
must contain at least 100 ppm of anti- 
oxident (ethoxyquin) at the time of 
shipment. 

§ 173.219 Life-saving appliances. 

(a) A life-saving appliance, self- 
inflating or non-self-inflating, containing 
small quantities of hazardous materials 
which are required as part of the life¬ 
saving appliance must conform to the 
requirements of this section. Packagings 
must conform to the general packaging 
requirements of subpart B of this part 
but need not conform to the 
requirements of part 178 of this 
subchapter. 

(b) Hazardous materials therein must 
be packaged as follows: 

(1) Nonflammable compressed gases 
must be packaged in cylinders in 
accordance with the requirements of 
this subchapter, 

(2) Smoke and illumination signal 
flares must be in plastic or fiberboard 
receptacles; 

(3) Strike-anywhere matches must be 
cushioned to prevent movement or 
friction in a cylindrical metal or 
composition receptacle with a screw- 
type closure; 

(4) Flammable liquids must be in 
strong inner packagings in a repair kit; 
and 

(5) Limited quantities of other 
hazardous materials are permitted if 


packaged in accordance with the 
requirements of this subchapter. 

(c) Materials therein not subject to the 
requirements of this subchapter which 
are an integral part of the life-saving 
appliance must be packaged in a strong 
fiberglass kit case which is overpacked 
in a waterproof fiberboard packaging, or 
be packaged in other strong outer 
packagings. 

§ 173.220 Internal combustion engines, 
self-propelled vehicles, and mechanical 
equipment containing internal combustion 
engines or wet batteries. 

(a) Applicability. An internal 
combustion engine, self-propelled 
vehicle, or mechanized equipment is 
subject to the requirements of this 
subchapter when transported as cargo 
on a transport vehicle, vessel or aircraft, 
if— 

(1) The engine or fuel tank contains a 
flammable liquid or gaseous fuel; 

(2) It is equipped with a wet electric 
storage battery other than a nonspillable 
battery; or 

(3) It contains other hazardous 
materials subject to the requirements of 
this subchapter. 

(b) Flammable liquid fuel Except as 
provided in this paragraph, flammable 
liquid fuel tanks must be completely 
drained and securely closed. Up to 500 
ml (17 ounces) of fuel may be left in 
engine components and fuel lines 
provided the lines are securely closed to 
prevent leakage of fuel. Fuel may remain 
in engines and tanks installed in self- 
propelled vehicles and mechanical 
equipment under the following 
conditions: 

(1) For transportation by motor 
vehicle or rail car, the fuel tanks must be 
securely closed. 

(2) For transportation by vessel, the 
shipment must conform to § 176.905 of 
this subchapter; and 

(3) For transportation by aircraft, the 
shipment must conform to § 175.305 of 
this subchapter. 

(c) Wet batteries. Wet batteries must 
either be installed, securely fastened in 
an upright position, and protected 
against short circuits and leakage or be 
removed and packaged separately under 
§ 173.159. In addition— 

(1) For transportation by vessel, the 
shipment must conform to § 176.905 of 
this subchapter; and 

(2) For transportation ky passenger- 
carrying aircraft, a wheelchair equipped 
with a wet battery must conform to 

§ 173.222. 

(d) Truck bodies or trailers on cars. 
Truck bodies or trailers with automatic 
heating or refrigerating equipment of the 
flammable liquid type may be shipped 
with fuel tanks foiled and equipment 


operating or inoperative, when used for 
the transportation of other freight and 
loaded on flat cars as part of a joint rail 
and highway movement, provided the 
equipment and fuel supply conform to 
the requirements of § 177.834(1) of this 
subchapter and are of a type which has 
been examined by the Bureau of 
Explosives and approved by the 
Associate Administrator for Hazardous 
Materials Safety. 

(e) Gases . Compressed gas tanks and 
cylinders, containing gases, which are 
component parts of vehicles or 
mechanical equipment must conform to 
§ 173.306. 

(f) Other hazardous materials. Other 
hazardous materials must be packaged 
and transported in accordance with the 
requirements of this subchapter. 

(g) Exceptions. Except as provided in 
paragraph (f) of this section, shipments 
made under the provisions of this 
section— 

(1) Are not subject to any other 
requirements of this subchapter, for 
transportation by motor vehicle or rail 
car; and 

(2) Are not subject to the requirements 
of subparts D, E, and F (marking, 
labeling, and placarding, respectively) of 
part 172 of this subchapter, for 
transportation by vessel or aircraft. 

§ 173.221 Polystyrene beads, expandable. 

Polystyrene beads or granules, 
expandable, impregnated with 
flammable gas or liquid as a blowing 
agent and plastic moulding materials in 
dough, sheet or extruded rope form must 
be packed in wooden (4Cl or 4C2), 
plywood (4D), fiberboard (4G) or 
reconstituted wood (4F) boxes with 
sealed inner plastic liners, plywood 
drums (ID), fiber drums (1G) with sealed 
inner plastic liner or in metal (1A1,1A2. 
1B1 or 1B2) packagings. 

§ 173.222 Wheelchairs equipped with wet 
electric storage batteries. 

Wheelchairs equipped with wet 
storage batteries are not subject to the 
requirements of this subchapter other 
than the provisions of § 175.10(a) (19) 
and (20) of this subchapter. 

§ 173.224 Packaging and control and 
emergency temperatures for self-reactive 
materials. 

(a) When the § 172.101 Table specifies 
that a Division 4.1 material be packaged 
in accordance with this section, only 
non-bulk packagings which conform to 
the provisions of this section may be 
used. Each packaging must conform to 
the general packaging requirements of 
subpart B, part 173, and to the 
requirements of part 178 of this 
subchapter at the Packing Group II 
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performance leveL Packing Croup 1 and 
packing Group 111 non-bulk packagings 
are not authorized. Self-reactive 
materials which require temperature 
control are subject to the provisions of 
§ 17321(f)- 

(b) Self-reactive materials table. The 
self reactive materials table specifies, 
by identification (ID) number the 
packing method that must be used, the 


control temperature, and the emergency 
temperature, as follows: 

(1) ID numbers. The first column of 
the table gives the identification 
numbers for self-reactive materials as 
assigned in Column 4 of the § 172.101 
Table. 

(2) Packing methods. The second 
column of the table designates the 
packing method or methods that are 


authorized to package the self-rcactive 
materia!. The table of packing methods 
in paragraph (c) of this section defines 
the packing methods. 

(3) Temperatures. Column 3a specifies 
the control temperature. Column 3b 
specifies the emergency temperature. 
The letters "NR" means that 
temperature controls are not required. 


§ 173.224(b) —Self-Reactive Materials Tables 


Temperature, *C (*F) 


10 No. 


Proper shipping name 


Packing methods 


Control 


Emergency 


( 1 ) 


( 2 ) 


UN2951 
UN2952 
UN2953 
UN2954 
UN2955 
UN2970 
UN2971 
UN2S72 
UN2973 
UN3030 
UN3033 
UW3034 
UN3035 
UN3036 
U M3037 
UN3038 
UN3039 
UN3040 
UN3041 
UN3042 
UN2043 


Dipbenytoxide-4,4 disutfohydrarlde __....._______ 

Azodnsobutyronrtrite -- 

22 -Azoda (2,4 cfcmothytvaleronitnte) __ _'_ 

1 . r -Azodi (hexahydrobenzonrtriie) _____ 

22 -Azodr- (2, 4-cfiroethyt- 4- mertvoxy valoronrtnle) _ 

Benzene sultohydr azide _____ 

Benzene- 1.3-dtsu^oftydrazide. [not more than 52% as a pas’e 3 ___ 

N.N‘ -DmrtrosopenUmethyteneJe^arrune toot more than 82% w*th pNegmatizer J... 

N.N* -Dinitfoso-N.N'-dimethyl teiephthalamide [not more than 72% as a paste) _ 

22 -Azodi (2-«TietfTyf-batyTonitrile) .. 

3- Chkxo-A-diethytamtnobenzerie ckazooium zinc chk>nde _ 

4- Otpropytaminobenzenedia2onium zmc chloride _ 

3 - ( 2 -Hy^roofyethoxyH-py^c*tidm-1 -yl-benzeoediazomum snc chloride - 

2,5-Diethoxy-4-morphot inobenzene-rftazonium zinc cNohds _ 

4- {Benzyl (ethyl) ammoV3-etho>^-t)enzenedia2ontum zinc chlor.de _.._ 

4-<8enzyl (methyl) am;no)3-«thoxy benzenedtazomum zinc chJohde ___ 

4-Dime1hyi6rmno^(2-<fimethyt) ammoethoxy) !otuene-2-dizaon*um zinc chtohde _ 

Sodium 2-diazo-1 -naphtho?-4 -sU^* onafe --- 

Sodium 2-cfiezo-l-nophthol-S-sulphonale ________ 

2 CHazo-1 -naphthoM-ouiphochk)nde—. . 

2- CXazo-1 - naphthol 5-sufphoc Ww *&a . ......... 


(3) 


(4a) 


m 



FI, F5a 

NR 


FI, F2, F3, F5a 

40(104) 


F1.F2, F3. F5a 

10(50) 


FI. F2. F3. F5e 

Ft. fZ F3. F5a 

NR 


— 5 (23) 


Ft. F2, F3, FSa 

NR 


Ft. F2. F3, F5& 

NR 


Ft. F2, F3. F5a 

NR 


Ft. F5a 

NR 


F5b 

40 (104) 

... 

Ft. F6 

NR 


F1.F6 

NR 


FI. F6 

40 (104) 


Ft, F6 

35 (95) 
40(104) 
40 (104) 


Ft. F6 


F1.F6 


FI. F6 

40 (104) 


FI, F6 

NR 


FI, F6 

NR 


Ft 

NR 


FI 

NR 


NR 

45 (113) 

15(59) 

NR 

5(41) 

NR 

NR 

NR 

NR 

45 ft 13) 

NR 

NR 

45 (113) 

40(104) 

45(113) 

45(113) 

45 (113) 

NR 

NR 

NR 

NR 


(c) Table of packing methods for self¬ 
reactive materials. The table of packing 
methods for self-reactive materials 
specifies, by packing method, packaging 
quantity limits and the types of 
packagings that are authorized, as 
follows: 


(1) Packing method. The first column 
of tlie table provides the packing method 
(e.g., FI). 

(2) Quantity limitations. Column 2a 
specifies the maximum net mass per 
inner packaging, in kilograms and 
pounds, where inner packagings are 
required. If Column 2a is blank, inner 
packagings are not required. Column 2b 


specifies the maximum net mass per 
outer packaging, in kilograms and 
pounds. 

(3) Description of packaging. Column 
3a specifies the type of inner packaging 
that must be used. If Column 3a is blank, 
inner packagings are not required. 
Column 3b specifies the outer packaging 
that must be used. 


§ 173.224(c)— Packing Methods for Self-Reactive Materials 



Contents (2) 

Description of packaging (3) 

Packing method (1) 

Maximum of inner packaging 
(2a) 

Maximum of whole 
packaging (2b) 

Inner packaging 

Outer packaging 

Fi. 


110 lb (50 kg)........ 


Fiber drum 1G. with plastic finer or 
internal coating. 

Fiberboard box 4G. 

Fiberboard box 4G. 

Fiber drum 1G 

Fiberboard box 4G 

Fiber drum, sift proof 1G 

F2.... 

110 H) (50 kg)___ 

110 lb (50 kg) ... . 

Plastic bag. packed singly ... 

Pa 

11 lb (5 kg)..... 

88 lb (40 kg)_____ 

Plastic boxes, plastic bottles or jars . 
Plastic bottles or jars, plastic bags, 
plastx: boxes. 

F4.ZZ.IZZI. 

11 ft) (5 kg).... 

55 lb (25 kg)____ 

FSa.. 


110 lb (55 kg)_ 

F5b.. ... 


55 lb (25 kg)___ 

121 lb (55 kg)... 


F6.... 

121 ft) (55 kg).. 

Plastic bags 

Steel drum, removable head 1A2. 
Atummuro drum, removable head 
1B2. 
































































































52656 Federal Register / Vol. 55, No. 246 / Friday, December 21, 1990 / Rules and Regulations 


§ 173.225 Packaging requirements and 
ether provisions for organic peroxides. 

(a) General. When the § 172.101 Table 
specifies that an organic peroxide be 
packaged under this section, the organic 
peroxide must be packaged and offered 
for transportation in accordance with 
the provisions of this section. Each 
packaging must conform to the general 
requirements of subpart B of part 173 
and to the applicable requirements of 
part 178 of this subchapter. Non-bulk 
packagings must meet Packing Group II 
performance levels. Packing Group I and 
Packing Group III non-bulk packagings 
are not authorized. Organic peroxides 
which require temperature control are 
subject to the provisions of § 173.21(f). 

(b) Organic peroxides table. The 
following Organic Peroxides Table 
specifies, by technical name, those 
organic peroxides that are authorized 
for transportation and not subject to the 
approval provisions of § 173.128 of this 
part. An organic peroxide identified by 
technical name in the following table is 
authorized for transportation only if it 
conforms to all applicable provisions of 
the table. For an organic peroxide not 
identified in the table by technical name 
or a formulation of identified organic 
peroxides, the provisions of paragraph 

(c) of § 173.128 apply. The column 
headings of the Organic Peroxides table 
are as follows: 

(1) Technical name. The first column 
specifies the technical name. 

(2) ID number. The second column 
specifies the identification (ID) number 


which is used to identify the proper 
shipping name in the § 172.101 Table. 

(3) Concentration of organic peroxide. 
The third column specifies 
concentration (mass percent) 
limitations, if any. in mixtures or 
solutions for the organic peroxide. 
Limitations are given as minimums, 
maximums, or a range, as appropriate. A 
range includes the lower and upper 
limits (i.e., “53-100” means from, and 
including, 53 percent to, and including 
100 percent). 

(4) Concentration of diluents. The 
fourth column specifies the type and 
concentration (mass percent) of diluent 
or inert solid, when required. Other 
types and concentrations of diluents 
may be authorized if approved by the 
Associate Administrator for Hazardous 
Materials Safety. 

(i) The required mass percent of 
“Diluent type A” is specified in Column 
4a. A diluent type A is an organic liquid 
that does not detrimentally affect the 
thermal stability or increase the hazard 
of the organic peroxide and with a 
boiling point not less than 150 °C at 
atmospheric pressure. Type A diluents 
may be used for desensitizing all organic 
peroxides. 

(ii) The required mass percent of 
“Diluent type B” is specified in Column 
4b. A diluent type B is an organic liquid 
that does not detrimentally affect the 
thermal stability or increase the hazard 
of the organic peroxide and which has a 
boiling point, at atmospheric pressure, of 
less than 150 °C but at least 60 °C, and a 
flash point greater than 5 °C. A Type B 

Organic Peroxides Table 


diluent may only be used for the 
desensitization of an organic peroxide 
for which it is specified in the table. The 
boiling point of a type B diluent must be 
at least 50 °C above the control 
temperature of the organic peroxide. A 
Type A diluent may be used to replace a 
Type B diluent in equal concentration. 

(iii) The required mass percent of 
“Inert solid” is specified in column 4c. 
An inert solid is a solid that does not 
detrimentally affect the thermal stability 
or increase the hazard of the organic 
peroxide. 

(5) Concentration of water. Column 5 
specifies, in mass percent, the minimum 
amount of water, if any, which must be 
in formulation. 

(6) Packing method. Column 6 
specifies the highest packing method 
(largest packaging capacity) which is 
authorized for the organic peroxide. 
Lower numbered packing methods 
(smaller packaging capacities) are also 
authorized. For example, if OP3A is 
specified, then OP2A and OPlA are also 
authorized. The Table of Packing 
Methods in paragraph (d) of this section 
defines the packing methods. 

(7) Temperatures. Column 7a specifies 
the control temperature. Column 7b 
specifies the emergency temperature. 
Temperatures are specified only when 
temperature controls are required. (See 
§ 173.21(f)). 

(8) Notes. Column 8 specifies other 
applicable provisions, as set forth in 
notes following the table. 


Technical Name 

(1) 

ID Number 

(2) 

Concentration 
(Mass %) 

(3) 

Diluent (Mass %) 

Water 
(Mass %) 

(5) 

Packing 

Method 

(6) 

Tomperature('C) 

Notes 

(8) 

A 

(4a) 

B 

(4b) 

1 

(4C) 

Control 

(7a) 

Emergency 

(7b) 

Acetyl acetone peroxide ... . . 

UN3105 

£42 

*48 



*8 

OP7A 



2 

Acetyl acetone peroxide as a paste . 

UN3106 

<32 





OP7B 



21 

Acetyl benzoyl peroxide... 

UN3105 

£45 

*55 




OP7A 




Acetyl cyclohexanesulfonyl peroxide..... 

UN3112 

<82 




>12 

OP4B 

-10 

0 


Acetyl cyclohexanesulfonyl peroxide. 

UN3115 

£ 32 


>68 



OP7A 

-10 

0 


tert-Amyl hydroperoxide. 

UN3107 

<88 

*6 



>6 

OP8A 




tert-Amyl peroxybenzoate ... 

UN3105 

<96 

>4 




OP7A 




tert-Amyl peroxy-2-ethythexanoate. 

UN3115 

£100 





OP7A 

20 

25 


tert-Amyl peroxyneodecanoate .... 

UN3115 

<77 


*23 



OP7A 

0 

10 


tert-Amyl peroxypivalate .... 

UN3113 

£77 


*23 



OP5A 

10 

15 


tert-Amylperoxy-3.5.5-trimethylhexanoate .... 

UN3101 

<100 





OP5A 




tert-8utyl cumyl peroxide. k ....... 

UN3105 

£100 





OP 7 A 



1,9 

n-ButyM,4-di-(tertbutylperoxy)-valerate. . 

UN3103 

<52. £ 100 





OP5A 




n-8utyl-4,4-di-(teftbutylperoxy)-valerate .... 

UN3106 

£52 



*48 


OP7B 




tert-Butyl hydroperoxide.... 

UN3103 

73-90 




*10 

OP5A 




tert-Butyl hydroperoxide .. 

UN3105 

<80 

*20 




OP7A 



4 

tert-Butyl hydroperoxide. 

UN3109 

£72 




* 28 

OP8A 



14 

tert-Butyl hydroperoxide and ... 

UN3103 

<82 




>7 

OP5A 




di-tert-Butyl peroxide. ....... 


>9 









tert-Butyl monoperoxymateate. 

UN3102 

<52, <100 





OP5B 




tert-Butyl monoperoxymateate. 

UN3103 

£52 

*48 




OP6A 




tert-Butyl monoperoxymateate as a paste . 

UN3108 

<42 





OP8B 



2’ 

tert-Butyl monoperoxyphthate. 

UN3102 

<100 





OP5B 




tert-Butyl peroxyacetate ..... 

UN3101 

<52^77 

*23 




OP5A 




tert-Butyl peroxyacetate-....______ 

UN3103 

<52 

>48 




OP6A 




ter*-Butyl peroxybenzoate. 

UN3103 

78-100 

£22 




OP5A 
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Organic Peroxides Table— Continued 


Technical Name 

<t> 


teft -Butyl peroxybenzoate ...—.. 

tert-Butyl peroxybenzoate --* 

tert-Butyl peroxycrotonate --...- 

tert-Butyl peroxydiethylacetate ---..- 

tert-Butyl peroxydiethylacetate and„„.~ .... 

tert-Butyl peroxybenzoate - 

tert-Butyl peroxy-2-ethylhexanoate ... 

tert-Butyl peroxy-2-ethylhexanoate --- 

tert-Butyl peroxy-2-ethylhexanoate and ... 

2 . 2 - 0 -(tert-butyfperoxy)butane .. 

tert-Butyl peroxy-2-ethylhexanoate and . 

2.2- D»-(tert-butylperoxy)butane .. 

tert-Butyl peroxyisobutyrate ....--- 

tert-Butyl peroxyisobutyrate -- 

tert-Butylperoxy isopropyl carbonate ... 

tert-Butyl peroxyneodecanoate --- 

tert-Butyl peroxyneodecanoate .~. 

3 tert-Butytperoxy-3-phenylphthalide .... 

tert-Butyl peroxypivalate .. 

tert-Butyl peroxypivalate ....... 

tert-Butylperoxy stearylcarbonate __ 

tert-Butyl peroxy-3.5.5-trimethylhexanoate ...... 

3 Cbkxoperoxybenzoic acid .—... 

3 CbkxoperoxybenzoK: acid ---- 

Cumyl hydroperoxide -- 

Cumyi peroxyneodecanoate -- 

Cumyl peroxypivalate ...... 

Cyclohexanone peroxide(s) --..---- 

Cyclohexanone peroxide(s) as a paste ... 

Cyclohexanone peroxide(s) ....---- 

Cyclohexanone peroxide{s) ----- 

D»acetone alcohol peroxides ...... 

Acetyl peroxide -.--- 

Di-tert-amyl peroxide ____ 

Dibenzoyl peroxide -.......... 

Dibenzoyl peroxide .... 

Dibenzoyl peroxide ...... 

Dibenzoyl peroxide.. ... 

Dibenzoyl peroxide as a paste ... 

Dibenzoyl peroxide as a paste ..... 

Dibenzoyl peroxide ____ 

Dibenzoyl peroxide _______ 

D»benzyl peroxydicarbonate.. .—.. ~ 

D»-(4-tert-butylcydohexyf) peroxydicarbonate _ 

Di-(4-tert-butylcyck>hexyt) peroxydicarbonate as a 

stable dispersion in water 

Di-tert-butyl peroxide ............ 

2.3 Di- {tert - butylperoxy)butane ..... 

1.1 - Di-<tert-butylperoxy)cy clohexane ...... 

1.1 -Di-(tert-butyiperoxy)cyclohexane ....... 

1.1 - Di - (tert-butylper oxy )cy clohexane ... 

1.1 - Di - (tert -buty Iper oxy )cy clohexane .. 

1. i -DHtert-butylperoxyjcyclobexane ....... 

2.2- Di-{4,4-tert-butylperoxycyclo-hexyf)propane. 

Di n-butyl peroxydicarbonate ......... 

Di n-butyl peroxydicarbonate ....... 

Di-sec-butyl peroxydicarbonate .. 

Di-sec-butyl peroxydicarbonate .... 

Dr (2 tert-butyiperoxyisopropyl)-benzene(s) __ 

Di-(2-ten-butylperoxyisopfOpyl)-benzeneis)... 

Di (tert butylperoxy)phthalate .. . ... 

Di (tert-butylperoxy)phthalate as a paste....*... 

Di-(ted-butylperoxy)phthalate....... 

2.2 Dt-( tert-butylper oxy) propane __ 

2.2 Di-(tort-butylperoxy)propane ..._. 

1.1 Di-(tert-butylpef0xy)-3.3,5-tnmethyl cyclohexane ... 

1.1 Di-(tert-butytperoxy)-3 1 3.5-tnmethyl cyclohexane ... 

1.1 -Di-(tert-butyiperoxy)-3.3.5*tnmethy| cyclohexane ... 

Dicetyl peroxydicarbonate ... 

Dicetyl peroxydicarbonate as a stable dispersion in 

water. 

Di 4-chforobenzoyl peroxide .... 

Di -4 -chlorobenzoyI peroxide as a paste .. 

Di-4-chlorobenzoyl peroxide .... 

Dicumyl peroxide ...... 

Dicumyl peroxide ........... 

Dicyclohexyl peroxydicarbonate .... 


ID Number 

(2) 

Concentration 
(Mass %) 

(3) 

Diluent (Mass %) 

Water 

Packing 

Method 

(6) 

TemporatureCC) 


A 

(-*a) 

B 

(4b) 

1 

(4C) 

(Mass %) 

(5) 

Control 

Pa) 

Emergency 

(7b) 

Notes 

(8) 

UN3105 

<52, *77 

>23 




OP7A 



1 

UN3106 

<52 



>48 


OP7B 




UN3105 

£77 

* 23 




OP7A 




UN3113 

*100 





OP5A 

20 

25 


UN3105 

<33 

*33 




OP7A 





<33 









UN3113 

53-100 





OP6A 

20 

25 


UN3117 

<52 


* 48 



OP8A 

20 

25 


UN3115 

£31 


*33 



OP7A 

35 

40 



<36 









UN3106 

£12 

* 14 


*60 

*60 

OP7B 





<14 









UN3111 

<52. <77 


*23 



OP5A 

15 

20 


UN3115 

<52 


*48 



OP7A 

15 

20 


UN3103 

£77 

* 23 




OP5A 




UN3115 

<77,* 100 





OP7A 

-5 

5 


UN3115 

<77 


*23 



OP7A 

0 

10 


UN3106 

<100 





OP7B 




UN3113 

<67, *77 

<23 




OP5A 

0 

10 


UN3115 

<67 


* 33 



OP7A 

0 

10 


UN3106 

<100 





OP7B 




UN3105 

*100 





OP7A 




UN3102 

<57, <86 




*14 

OP1B 




UN3106 

*57 



*3 

*40 

OP7B 




UN3109 

<90 

*10 




OP8A 



14 

UN3115 

£77 


*23 



OP7A 

-10 

0 


UN3115 

£77 


*23 



OP7A 

-5 

5 


UN3104 

<91 




>9 

OP6B 




UN3106 

<72 





OP7B 



5. 21 

UN3105 

£72 

* 28 




OP7A 



5 

Exempt 

<32 



*68 






UN3t15 

*57 


*26 


>8 

OP7A 

30 

35 

5 

UN3115 

£27 


>73 



OP 7 A 

20 

25 

8 

UN3107 

*100 





OP8A 




UN3102 

52-100 



<48 





3 

UN3102 

78-94 




*6 




3 

UN3104 

<77 




*23 

OP6B 



* 

UN3106 

<62 



*28 

*10 

OP7B 




UN3106 

<52 <62 





OP7B 



21 

UN3108 

<52 





OP8B 



21 

UN3106 

36-52 



*48 


OP7B 




Exempt 

<35 



*65 






UN3112 

£87 




*13 

OP5B 

25 

30 


UN3114 

*100 





OP6B 

30 

35 


UN3119 

£42 





OP8A 

30 

35 


UN3107 

*100 





OP8A 




UN3103 

*52 

* 48 




OP6A 




UN3101 

81-100 





OP5A 




UN3103 

<52, <80 

* 20 




OP5A 




UN3105 

<52 

*48 




OP7A 




UN3106 

<42 

*13 


*45 


OP7B 




UN3107 

<27 

*36 

*36 



OP8A 



22 

UN3106 

*42 



*58 


OP7B 




UN3115 

<27, <52 


*48 



OP7A 

-15 

-5 


UN3117 

£27 


*73 



OP8A 

-10 

0 


UN3113 

<52. *100 





OP4A 

-20 

-10 

6 

UN3115 

*52 


*48 



OP7A 

-15 

-5 


UN3106 

43-100 



*57 


OP7B 



1.9 

Exempt 

£42 



>58 






UN3105 

<42. *52 

*48 




OP7A 




UN3106 

*52 





OP7B 



21 

UN3107 

*42 

* 58 




OP8A 




UN3105 

£52 

*48 




OP7A 




UN3106 

<42 

*13 


*45 


OP7B 




UN3101 

<57, *100 





OP5A 




UN3106 

£57 



*43 


OP7B 




UN3107 

*57 

*43 




OP8A 




UN3116 

*100 





OP7B 

20 

25 


UN3119 

*42 





OP8A 

30 

35 


UN3102 

£77 




*23 

OP5B 




UN3106 

£52 





OP7B 



21 

Exempt 

*32 



*68 






UN3110 

<42. *100 



£57 


OP8B 



9 

Exempt 

<42 



*58 






UN3112 

<91,<100 





OP5B 

5 

10 
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Organic Peroxides Tabee—C ontinued 


TechntcaT Name 

(») 

fO Number 

(21 

CooceofraXon 
(Mass %> 

P) 

Diluent (Mass %) 

Waler 
(Mass %) 

(5) 

Packing 

Method 

(6) 

TemperalurefC) 

A 

(4a) 

8 

(4b) 

1 

(4C) 

Control 

(7a) 

Emergency 

(7b) 

Dicyclohexyl peroxydicarbonate. 

UN3114 

<91 




>8 

OP3B 

5 

10 

Didecanoyl peroxide. 

UN3102 

5IOO 





OP60 

15 

20 

Di 2.4-dichk)robenzoy1 peroxide. —.—-- 

UN3102 

*77 




*23 

OPSB 



Di*2.4-d»chlorobenzoy< peroxide as a paste with sih- 

UN3106 

*52 





OP70 



'on Oft 










Dt-(2-ethytbexyl) peroxydicarbonate... 

UN3113 

<77,5 100 





OP5A 

— 20 

-to 

Di*{2-e<hy#>exy1) peroxydicarbonate. 

UN3115 

* 77 





OP7A 

— 15 

-5 

Di-(2-etbyt>exy1) peroxydicarbonate as a stable dts- 

UN3117 

<42 





OP0A 

-15 

-5 

perston in water. 










Di-(2-ethylhexy1) peroxydtcarbonate as a stable dts- 

UN3117 

<42 





OP8B 

-15 

-5 

pension in water {frozen). 










Diethyl peroxydtcarbonate. 

UN3115 

<27 


>73 



OP7A 

-10 

0 

2.2 Dihydnoperoxypropane. 

UN3102 




*73 


OP5B 



DM 1 -hydroxycyclohexyl) peroxide. 

UN3106 

<100 





OP7B 



Ditsobutyryl peroxide .——--- 

UN3111 

<32. <52 


>48 



OP5A 

-20 

- 10 

Dtisobutyryl peroxide. 

UN3115 

<32 


*68 



OP7A 

-20 

-10 

Diisopropyt peroxydcarbonato .-.-...— 

UN3112 

<52.5100 





OP2B 

-15 

-5 

Diisopropyl peroxydfcarbonate .... 

UN3115 

*52 


*48 



OP 7 A 

-TO 

0 

Dusotndecyl peroxydtcarbonate. 

UN3115 

<100 





OP7A 

-10 

0 

Dilauroyt peroxide..-......... 

UN3106 

<100 





OP7B 



Dilauroyl peroxide as a stable dispersion in water . 

UN3109 

<42 





OP8A 



Di-{2-methy1benzoy!) peroxide. 

UN3112 

<87 




*13 

OP5B 

30 

35 

2.5-Dimethy1-2.5*di-(benzoyl peroxy) hexane .. . 

UN3102 

<82. <100 





OP58 



2.5-Dimethyi-2.5~di-(ben2oy1-peroxy) hexane - 

UN3106 

<82 



*18 


OP7B 



2,5-0imethyi-2.5-di-ibenzoyl-pefOxy) hexane. 

UN3104 

<82 




>18 

opsb 



2.5-Dime<hyt-2,5-di-0er1-butyt-pero»ty)hexane 

UN3105 

<52, < tOO 





OP7A 



2,5*Dimethy1*2.5-di-(t«r1-buty1-peroxy)hexane -. 

UN3106 

<52 



; >46 


OP7B 



2,5-Dimethyt-2,5-di-(lert-butyl-pefOxy)hexyr>e-3 - 

UN3103 

<52,5 tOO 





OP5A 



2,5-Dimethy1-2.5-di-(tert-buty<-peroxy)hexyne-3. 

UN3106 

<52 



; ‘ 48 


OP7B 



2,5*Oimelhy1-2.S-di-(2-ethylhexanoy«pefoxy)hexane. 

UN3115 

< too 





OP7A 

20 

25 

2.5-Dimethy1-2.5-dihydroperoxyhexane .-. 

UN3104 

<82 




>18 

OP6B 



2,5-Dimefhy1-2,5-di'(3.5.5-tri- 

UN3105 

<77 

*23 




OP7A 



methylhexanoytporoxyjhexane. 










Oimynstyl peroxydicarbonate.. 

UN3116 

<100 





OP7B 

20 

25 

Dimyristyl peroxydicarbonate as a stable dispersion 

UN3119 

<42 





OP6A. H 

20 

25 

in wafer. 










Di-n-nonanoyl peroxide ... 

UN3116 

<too 





OP7B 

0 

10 

Di-n-octanoyl peroxide ......—. 

UN3114 

<too 





OPSB 

10 

15 

Diperoxy azelaic add. . . 

UN3116 

<27 



>73 


OP7B 

35 

40 

Diperoxy dodecane diacid .... 

UN3116 

<13, <42 



>58 


OP7B 

40 

45 

Diperoxy dodecane diacid . 

Exempt 

<13 








Di-(2 Phenoxyethyl) peroxydicarbonate . 

UN3102 

<85. <100 





OP58 



Di-(2 phenoxyethyl) peroxydicarbonate. 

UN3106 

585 




>15 

OP7B 



Dipropionyi peroxide. .. 

UN3117 

<27 


*73 



OP8A 

15 

20 

Di-n-propyl peroxydtcarbonate . 

UN3113 

<100 





OP4A 

-25 

-15 

Distearyl peroxydicarbonate .....-. 

UN3106 

<87 



*13 


OP7B 



Disuccmic acid peroxide. 

UN3102 

<72. <100 





OP4B 



Dtsucdntc add peroxide. 

UN3116 

<72 




>26 

OP7B 

10 

t5 

Di“(3,5,5*trimethyt-1 ,2-d»oxo-lanyt-3) peroxide as a 

UN3116 

<52 





OP7B 

30 

35 

jpast^& 

Dt-(3.5.5-trimethyl-1 J2-dioxolanyl-3) peroxide as a 

UN3116 

<52 





OP7B 

30 

33 

pasta 










Dh(3.5.5-trimethythexanoyl) peroxide . 

UN3115 

582 

*18 




OP7A 



Ethyl-3.3-di-(tef1-amy1peroxy)-butryrate ..-..-. 

UN3105 

<67 

>33 




OP7A 



Ethyl-3.3-dMtert-butylperoxy) butyrate .-. 

UN3103 

<77, < 100 





OP5A 



Ethyl-3.3-rft-(tert-butylperoxy)-butyrate .. ........... 

UN3105 

<77 

* 23 




OP7A 



EthyW,3-dMtert-butylperoxy)-butyrate ...... 

UN3106 

<52 



>48 


OP7B 



3.3,6.6,9.9-Hexamethyi-t.2.4,5-tetraoxacyc»ononane.... 

UN3102 

<52, <100 





OP4B 



3.3.6,6.9.9-Hexamethyl-1,2.4,5-tetraoxacyclononane.... 

UN3105 

<52 

>48 




OP7A 



3.3.6.6.9.9-Hexamethyl-1,2.4.5-tetraoxacyclononane..„ 

UN3106 

<52 



>48 


OP7B 



Isopropylcumyt hydroperoxide....-. 

UN3109 

<72 

>28 




OP8A 



p-Menthyl hydroperoxide .-.-.. 

UN3105 

<56,5100 





OP7A 



p-Menthyl hydroperoxide .-. 

UM3109 

5 55 

*45 




OP8A 



Methyicyclohexanone peroxide(s). 

UN3115 

567 


>33 



OP7A 

35 

40 

Methyl ethyl ketone peroxide(s).- .-. 

UN3101 

552 

2 48 




OP5A 



Methyl ethyl ketone peroxide(s).- .-. 

UN3105 

<45 

>55 




OP7A 



Methyl ethyl ketone peroxide(s).- ... 

UN3107 

<40 

*60 




OP8A 



Methyl isobutyl ketone peroxide(s) .-.-. 

UN3105 

<62 

*19 

>19 



OP7A 



Organic peroxide, solid, temperature controlled. 

UN3114 






OP28 



Organic peroxide, liquid, sample. 

UN3103 






OP2A 



Organic peroxide, liquid, temperature controlled. 

UN3113 






OP2A 



Organic peroxide, solid, sample..-. 

UN3104 






OP28 



Peroxyacetic add, type D, stabilized .- 

UN3105 

<43 





OP7A 



Peroxyacetic add type E. stabilized. 

UN3107 

<43 





OP8A 



Peroxyacetic acid type F stabilized. 

UN3109 

<43 





OP8A 



Pinanyl hydroperoxide... ...-. 

UN3105 

<55.5100 





OP7A 



Pinanyi hydroperoxide .-. 

UN3109 

<55 

1 *45 




OP8A 




Notes 

( 8 ) 

18 

18 

21 

21 

U 

14 

5 

5 

5.23 

5 

12 

12 

12 

12 

20 

20 

20 

14 
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Organic Peroxides Table— Continued 


Technical Name 

(1) 

ID Number 

(2) 

Concentration 
(Mass %) 

(3) 

Diluent (Mass %) 

Water 
(Mass %) 

(5) 

Packing 

Method 

(6) 

TemperatureCC) 

A 

«a) 

B 

tab) 

1 

<4C) 

Control 

(7a) 

Emergency 

(7b) 

Tetrahydronaphthyf hydroperoxide.... 

UN3106 

£100 





OP7B 



1 i 3 3-Tetramethylbutyl hydroperoxide. 

UN3105 

<100 





OP 7 A 



113 3-Tetramethyltxjtylperoxy-2-ethy1hexanoate. 

UN3115 

<100 





OP7A 

20 

25 

2 4 4-Trimethylperrty1’2*peroxy phenoxyacetate. 

UN3115 

<37 


^63 



OP7A 

—10 

0 


Notes: 

1. For domestic shipments, OP8A is 
authorized. 

2. Available oxygen must be <4.7 
percent. 

3. For concentrations <80 percent 
OP5B is allowed. For concentrations 
>80 percent but <85 percent, OP4B is 
allowed. For concentrations >85 
percent, maximum package size is OP2B. 

4. The diluent may be replaced by di- 
tert-butyl peroxide. 

5. Available oxygen must be <9 
percent. 

6. For domestic shipments, OP5A is 
authorized. 

7. [Reserved] 

8. Only non-metallic packagings are 
authorized. 

9. For domestic shipments, this 
material may be transported in bulk 
packagings under the provisions of 
§ 173.225(e)(3)(v). 

10. [Reserved] 

11. [Reserved] 

12. Samples may only be offered for 
transportation when all available data 
indicate that the sample is no more 
dangerous than an Organic Peroxide 
type C, and the sample is packaged 
using packaging method OP2A for 

§173.; 


liquids or OP2B for solids, as 
appropriate, in quantities less than 10 kg 
per shipment, employing any necessary 
temperature controls. 

13. [Reserved] 

14. This material may be transported 
in bulk packagings under the provisions 
of § 173.225(e). 

15. [Reserved] 

16. [Reserved] 

17. [Reserved] 

18. Addition of water to this organic 
peroxide will decrease its thermal 
stability. 

19. [Reserved] 

20. Mixtures with hydrogen peroxide, 
water and acid(s). 

21. With diluent type A, with or 
without water. 

22. With >3 percent, by mass, 
ethylbenzene. 

23. With >19 percent, by mass, 
methyl isobutyl ketone. 

(c) New organic peroxides, 
formulations and samples. (1) Except as 
provided for samples in paragraph (c)(4) 
of this section, no person may offer for 
transportation an organic peroxide 
which is not identified by technical 
name in the Organic Peroxides Table of 
this section, or a formulation of one or 

5(c) —Packing Method Table for Gene* 


more organic peroxides which are 
identified by technical name in that 
table, unless the organic peroxide is 
assigned a generic type and shipping 
description and is approved by the 
Associate Administrator for Hazardous 
Materials Safety under the provisions of 
§ 173.128(c) of this subchapter. 

(2) Except as provided under the 
provisions of an approval under 

§ 173.128(c) of this subchapter, bulk 
packagings are not authorized. 

(3) Non-bulk packagings are 
authorized as specified in the Packing 
Method Table for Generic Types, as 
follows. Column 1 of the table specifies 
the generic type by identification (ID) 
number from the § 172.101 Table. 
Column 2 of the table specifies the 
generic proper shipping name from the 
§ 172.101 Table. Column 3 of the table 
specifies the series of packing methods 
authorized for use (e.g.,"OPlA-OP5A M 
means that packing methods OPlA, 
OP2A, OP3A, OP4A, and OP5A are 
authorized). The Table of Packing 
Methods in paragraph (d) of this section 
defines the packing methods. The 
Packing Method Table for Generic 
Types is as follows: 

Types 


UN No. 


Proper shipping native 


Packing method 


(D 


UN3101 

UN3102 

UN3103 

UN3104 

UN3105 

UN3106 

UN3107 

UN3108 

UN3109 

UN3110 

UN3111 

UN3112 

UN3113 

UN3114 

UN3115 

UN3116 

UN3117 

UN3118 

UN3119 

UN3120 


Organic peroxide type 
Organic peroxide type 
Organic peroxide type 
Organic peroxide type 
Organic peroxide type 
Organic peroxide type 
Organic peroxide type 
Organic peroxide type 
Organic peroxide type 
Organic peroxide type 
Organic peroxide type 
Organic peroxide type 
Organic peroxide type 
Organic peroxide type 
Organic peroxide type 
Organic peroxide type 
Organic peroxide type 
Organic peroxide type 
Organic peroxide type 
Organic peroxide type 


B. liquid. ......... 

B. solid. ... 

C. liquid .. 

C. solid ---- 

D, liquid .. 

D. soft) ... 

E. liquid --—.. 

E, solid ... 

F, liquid ..... 

F. solid ___ 

B. liquid, temperature controlled . 

B, solid, temperature controlled - 

C, liquid, temperature controlled . 

C, solid, temperature controlled . 

D, liquid, temperature controlled . 

D. solid, temperature controlled . 

E, liquid, temperature controlled . 

E, solid, temperature controlled - 

F, liquid, temperature controlled. 

F t solid, temperature controlled. 


( 2 ) 



(3) 


OP1A-OP5A 
OP1B-OP5B 
OP1A-OP6A 
OP1B-OP6B 
OP1A-OP7A 
OP1B-OP7B 
OP1A-OP8A 
OP1B-OP8B 
OP1A-OP8A 
OP1B-OP8B 
OP1A-OP5A 
OP1B-OP58 
OP1A-OP6A 
OP13-OP68 
OP1A-OP7A 
OP1B-OP7B 
OP1A-OP8A 
OP1B-OP8B 
OP1A-OP8A 
OP1B-OP8B 
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(4) Samples. Samples of new organic 
peroxides or new formulations of 
organic peroxides identified in the 
Organic Peroxides Table in paragraph 
(b) of this section, for which complete 
test data are not available, and which 
are to be transported for further testing 
or evaluation, may be assigned an 
appropriate shipping description for 
organic peroxide Type C. packaged and 
offered for transportation, under the 
following conditions: 

(i) Data available to the person 
offering the material for transportation 
must indicate that the sample would 
pose a level of hazard no greater than 
that of an organic peroxide Type C and 
that the control temperature, if any. is 
sufficiently low to prevent any 
dangerous decomposition and 


sufficiently high to prevent any 
dangerous phase separation: 

(ii) The sample must be packaged in 
accordance with packing method OP2A 
or OP2B* for a liquid or solid, 
respectively; 

(iii) Packages of the organic peroxide 
may be offered for transportation and 
transported in a quantity not to exceed 
10 kg (22 pounds) per transport vehicle: 
and 

(iv) One of the following shipping 
descriptions must be assigned: 

(A) Organic peroxide Type C, liquid 
5.2, UN 3103; 

(B) Organic peroxide Type C. solid, 
5.2, UN 3104; 

(C) Organic peroxide Type C. liquid, 
temperature controlled, 5.2, UN 3113; or 


(D) Organic peroxide Type C, solid, 
temperature controlled 5 . 2 * UN 3114. 

(d) Tobies of Pocking Methods. The 
tables in this paragraph specify the 
types of packagings and quantity 
limitations that apply for each packing 
method in the series OP1A-OP8A, for 
liquids (Packagings for Liquid Organic 
Peroxides), and the series OP1B-OP8B, 
for solids (Packaging for Solid Organic 
Peroxides). In each table. Column la 
specifies the type of packaging, Column 
lb specifies the packaging code, and 
Columns 2a through 2h specify the 
packing methods. 

(1) A liquid organic peroxide for 
which a packing method is specified in 
paragraph (b) or (c) of this section must 
be packaged in accordance with the 
following provisions: 


§ I73.225(d)(t)— Table 11.2 (A)— Packagings for Liquid Organic Peroxides 


Type and materials 

Packaging 
code (see 
9.4.7) 



Maximum quantity or net mass per packing method 1 



OP1A * 

OP2A * 

OP3A * 

OP4A 3 

OP5A * 

OP6A * 

OP7A 

OP8A 

Steel drum--- 

1A1 

o 

n 

n 

r> 

n 

n 

60 

225 

Steel drum ».. 

1A2 

o 

n 

n 

o 

r> 

n 

50 kg 

200 kg 

Aluminum drum. . 

tBl 

n 

0.5 kg 

n 

0.5/10 kg 

n 

5 kg 

n 

5 KG 

n 

50 kg 

n 

50 kg 

60 iters 

225 liters 

Fiber drum 3 - - 

1G 

50 kg 

200 kg 

Plastics drum.- 

1H1 

0.5 L 

0.5 L 

5 L 

5 L 

30 L 

60 L 

60 L 

225 L 

Plastics jerrican...™..... 

3H1 

0.5 L 

0.5 L 

5 L 

5 L 

30 L 

60 L 

60 L 

60 L 

Wooden box *.... 

4C1 

0 5 kg 

0.5/10 kg 

5 kg 

5/25 kg 

25 kg 

50 kg 

50 kg 

100 kg 

Plywood box * —. 

4D 

0 5 kg 

0.5/10 kg 

5 kg 

5/25 kg 

25 kg 

50 kg 

50 kg 

100 kg 

Fiberboard box 3 _ 

4G 

0.5 kg 

0.5/10 kg 

5 kg 

5/25 kg 

25 kg 

50 kg 

50 kg 

100 kg 

Plastics receptacle with outer 

6HA1 

n 

n 

n 

n 

n 

n 

60 L 

225 L 

steel drum. 










Plastics recepiade with outer 

6HB1 

n 

o 

o 

n 

n 

C) 

60 L 

225 L 

aluminum drum. 










Plastics receptacle with outer 

6HG1 

0.5 L 

0.5 L 

5 L 

5 L 

30 L 

60 L 

60 L 

225 L 

fiber drum. 










Plastics receptacle with outer 

6HG2 

0.5 L 

0.5 L 

5 L 

5 L 

30 L 

60 L 

60 L 

60 l 

fiberboard box. 










Plastics receptade with outer 

6HH1 

0.5 L 

0.5 L 

5 L 

5 L 

30 L 

60 L 

60 L 

225 L 

plastics drum. 










Plastics receptacle with outer 

6HH2 

0.5 L 

0.5 L 

5 L 

5 L 

30 L 

60 L 

60 L 

60 L 

solid plastics box. 











(•) = Prohibited for organic peroxide types B and C. 

* = lf two values are grven, the first applies to the maximum net mass per inner receptacle and the second to the maximum net mass of the complete package 
•= For combination packagings containing organic peroxide type B or C. only plastics bottles, plastics jars, glass bottles or glass ampoules may be used as inner 
packagings. However, glass receptacles may only be used as inner receptacles for packing methods OP1A and OP2A. 

*»CWy allowed as part of a combination packaging. Inner receptacles must be suitable for liquids. 

(2) A solid organic peroxide for which a packing method is specified in paragraph (b) or (c) of this section must be 
packaged in accordance with the following provisions: 


§ 173.225(dM2>— Packagings For Solid Organic Peroxides 


Type and materials 

Packaging 
code (see 
9.4.7) 



Maximum quantity or net mass per packing method ' 



OP1B 3 

OP2B 3 

OP3B * 

OP4B* 

OP5B 3 

OP69 3 

OP78 

OPS 8 

Steel drum.. . 

1A2 

n 

n 

n 

n 

n 

o 

50 kg 

200 kg 

Aluminum drum.™™.™._ 

1B2 

n 

0.5 kg 

n 

0.5/10 kg 

n 

5 kg 

o 

5/25 kg 

n 

25 kg 

n 

50 kg 

50 kg 

50 kg 

200 kg 

200 kg 

Fiber drum. 

1 G 

Plastics drum. 

1H2 

0.5 kg 

0.5/10 kg 

5 kg 

5/25 kg 

25 kg 

50 kg 

50 kg 

200 kg 

Wooden box„... 

4C1 

0.5 kg 

0.5/10 kg 

5 kg 

5/25 kg 

25 kg 

50 kg 

50 kg 

100 kg 

Plywood box .. .. 

4D 

0.5 kg 

0.5/10 kg 

5 kg 

5/25 kg 

25 kg 

50 kg 

50 kg 

100 kg 

Fiberboard box. 

4G 

0.5 kg 

n 

0.5/10 kg 

n 

5 kg 

n 

5/25 kg 

n 

25 kg 

n 

50 kg 

n 

50 kg 

50 kg 

100 kg 

200 kg 

Plastics receptacle with outer 

6 HA1 

steel drum. 










Plastics receptacle with outer 

6 HB1 

n 

o 

n 

n 

n 

n 

50 kg 

200 kg 

aluminum drum. 










Plastics receptacle with outer 

6 HG1 

0.5 kg 

0.5 kg 

5 kg 

5 kg 

25 kg 

50 kg 

50 kg 

200 kg 

fiber drum. 
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§ 173.225(d)(2)— Packagings For Solid Organic Peroxides— Continued 


Type and materials 

Packaging 



Maximum quantity or net mass per packing method 1 



code (see 
9.4.7) 

OPtB* 

OP2B* 

OP39* 

OP4B * 

OP5B * 

OP68 * 

OP7B 

OP88 

Plastics receptacle with outer 
fiberboard box. 

6HG2 

0.5 kg 

0.5 kg 

5 kg 

5 kg 

30 kg 

60 kg 

50 kg 

75 kg 

Plastics receptacle with outer 
plastics drum. 

6 HH1 

0.5 kg 

0.5 kg 

5 kg 

5 kg 

30 kg 

60 kg 

50 kg 

200 kg 

Plastics receptacle with outer 
solid plastics box. 

6HH2 

0.5 kg 

0.5 kg 

5 kg 

5 kg 

30 kg 

60 kg 

50 kg 

75 kg 


• Prohibited for organic peroxide types B and C. 

1 If two values are given, the first applies to the maximum net mass per inner receptacle and the second to the maximum net mass of the complete package. 

* For combination packagings containing organic peroxide type BorC. only non-metailic packagings allowed. However, giass receptacles may only be used as 
mner receptacles for packing methods OP IB and OP2B. 

3 If fire retardant partitions are used, the maximum net mass of the complete package may be 25 kg 


(e) Bulk packagings for organic 
peroxides. When bulk packagings are 
authorized under the provisions of the 
Organic Peroxides Table in paragraph 
(b) of this section, only the following 
packagings are authorized: 

(1) Railcars. DOT 103W. 1G3AW, 

111A60F1.111A60W1,111A100F2. and 
111A100W2 tank car tanks are 
authorized. DOT 103W, 111A60F1 and 
111A60W1 tank car tanks must have 
bottom outlets effectively sealed from 
inside. Gauging devices are required on 
DOT 103W tank car tanks. Riveted tank 
car tanks are not authorized. 

(2) Cargo tanks . Specification MC 310, 
MC 311 and MC 312 cargo tank motor 
vehicles with a tank design pressure of 
at least 172 kPa (25 psig) are authorized. 
Bottom outlets are not authorized. 

(3) Portable tanks. Specification IM 
101 intennodal portable tanks are 
authorized as follows: 

(i) Each tank must have a minimum 
design pressure of 267 kPa (39 psig), a 
minimum shell thickness of 6.35 mm 
(0.250 inch) mild steel. 

(ii) Bottom outlets are not authorized. 

(iii) Each tank must be equipped with 
at least two self-reclosing pressure relief 
devices of at least 7.6 cm (3.0 inches) 
diameter. The pressure relief devices 
must be set at a pressure that is 
determined by the following formula: 

Pressure relief valve setting = 1.2 X [Vapor 
pressure of lading at 46 °C (115 
°F)+Static head of lading + Pressure of 
gas padding, if any) 

(iv) For tertiary butyl hydroperoxide 
(TBHP), each tank car, cargo tank or 
portable tank must contain 7.6 cm (3.0 
inches) low density polyethylene (PE) 
saddles having a melt index of between 
0.2 and 10.0 g/min (ASTM D1238, 
condition E) as part of the lading, with a 
ratio of PE to TBHP over a range of 0.008 
to 0.012 by mass. Alternatively, plastic 
or metal containers equipped with 
fusible plugs having a melting point 
between 69 °C (156 °F) and 71 °C (160 °F) 
and filled with a sufficient quantity of 
water to dilute the TBHP to 65 percent 


or less by mass may be used. The PE 
saddles must be visually inspected after 
each trip and, at a minimum, once every 
12 months, and replaced when 
discoloration, fracture, severe 
deformation, or other indication of 
change is noted. 

(v) Specification 57 metal portable 
tanks are authorized only for tert-butyl 
cumyl peroxide, di-(2-tert- 
butylperoxyisopropyl)-benzene(s). and 
dicumyl peroxide. 

§ 173.226 Materials poisonous by 
inhalation, Division 6.1, Packing Group I, 
Hazard Zone A. 

Division 6.1, Packing Group I, 
materials that are poisonous by 
inhalation and that fall within the 
boundaries of Hazard Zone A in the 
graph found in § 173.133 must be packed 
in non-bulk packagings in accordance 
with the following paragraphs: 

(a) In specification cylinders, as 
authorized in § 173.40. 

(b) In 1A1,1B1, or INI drums further 
packed in a 1A2 or 1H2 drum. Both inner 
and outer drums must conform to the 
performance test requirements of 
Subpart M of Part 178 of this subchapter 
at the Packing Group 1 performance 
level. The outer drum must have a 
minimum thickness of 1.50 mm (0.059 
inches) for a 1A2 outer drum or 6.30 mm 
(0.248 inch) for a 1H2 outer drum. 
Capacity of the inner drum may not 
exceed 220 L (58 gallons). In addition, 
the inner drum must— 

(1) Be capable of satisfactorily 
withstanding the hydrostatic pressure 
test in § 178.605 of this subchapter at a 
test pressure of 550 kPa (80 psig): 

(2) Satisfactorily withstand the 
leakproofness test in § 178.604 of this 
subchapter using an internal air 
pressure of at least twice the vapor 
pressure at 55 # C (131 °F) of the material 
to be packaged: 

(3) Have screw-type closures that 
are— 

(i) Closed and tightened to a torque 
prescribed by the closure manufacturer. 


using a device that is capable of 
measuring torque; 

(ii) Physically held in place by any 
means capable of preventing back-off or 
loosening of the closure by impact or 
vibration during transportation; and 

(iii) Provided with a cap seal that is 
properly applied in accordance with the 
cap seal manufacturers 
recommendations and is capable of 
withstanding an internal pressure of at 
least 100 kPa (15 psig). 

(4) Have a minimum thickness as 
follows: 

(i) If the capacity of the inner drum is 
less than or equal to 120 L (32 gallons), 
the minimum thickness of the inner 
drum is— 

(A) For a 1A1 or INI drum, 1.3 mm 
(0.051 inches); and 

(B) For a 1B1 drum. 3.9 mm (0.154 
inches). 

(ii) If the capacity of the inner drum is 
greater than 120 L (32 gallons), the 
thickness of the inner drum is— 

(A) For a 1A1 or INI drum, 1.7 mm 
(0.067 inches); and 

(B) For a 1B1 drum. 4.7 mm (0.185 
inches); and 

(5) Be isolated from the outer drum by 
a shock-mitigating, non-reactive 
material. There must be a minimum of 
5.0 cm (2 inches) of cushioning material 
around the body of the inner drum, and 
at least 7.6 cm (3 inches) on the top and 
bottom, between the inner and outer 
drum. 

(c) In combination packagings, 
consisting of an inner packaging system 
and an outer packaging, as follows: 

(1) Outer packagings: 

Steel drum: 1A2 
Aluminum drum: 1B2 

Metal drum, other than steel or aluminum: 

1N2 

Plywood drum: ID 
Fiber drum: 1G 
Plastic drum: 1H2 
Wooden barrel: 2C2 
Steel jerrican: 3A2 
Plastic jerrican: 3H2 
Steel box: 4A1 or 4A2 
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Aluminum box: 4B1 or 4B2 
Natural wood box: 4C1 or 4C2 
Plywood box: 4D 
Reconstituted wood box: 4F 
Fiberboard box: 4G 
Expanded plastic box: 4H2 
Solid plastic box: 4H2 

(2) Inner packaging system. The inner 
packaging system consists of two 
packagings: an impact-resistant 
receptacle of glass, earthenware, plastic 
or metal securely cushioned with a non¬ 
reactive, absorbent material and packed 
within a leak-tight packaging of metal or 
plastic. This combination packaging in 
turn is packed within the outer 
packaging. Capacity of each inner 
receptacle may not exceed 4 L (1 gallon). 
An inner receptacle that has a closure 
must have a screw-type closure which is 
physically held in place by any means 
capable of preventing back-off or 
loosening of the closure by impact or 
vibration during transportation. Both the 
inner packaging system and the outer 
packaging must conform to the 
performance test requirements of 
subpart M of part 178 of this subchapter, 
at the Packaging Group I performance 
level. The inner packaging system must 
meet these tests without the benefit of 
the outer packaging. The total amount of 
liquid contained in the outer packaging 
may not exceed 16 L (4 gallons). 

§ 173.227 Materials poisonous by 
inhalation. Division 6.1. Packing Group l t 
Hazard Zone B. 

Division 6.1, Packing Group I, 
materials that are poisonous by 
inhalation and that fall within the 
boundaries of Hazard Zone B in the 
graph found in 5 173.133 shall be packed 
in non-bulk packagings which conform 
to the performance test requirements of 
subpart M of part 178 of this subchapter, 
at the Packing Group I performance 
level. The following packagings are 
authorized: 

(a) Packagings as authorized in 
§ 173.226. 

r (b) 1A1,1B1, INI or 1H1 drums further 
packed in a 1A2 or 1H2 drum or a 6HA1 
composite. Both the inner and outer 
drums must conform to the performance 
test requirements of subpart M of part 
178 of this subchapter at the Packing 
Group I performance level. The outer 
drum must have a minimum thickness of 
1.35 mm (0.053 inches) for a 1A2 outer 
drum or 6.30 mm (0.248 inches) for a 1H2 
outer drum. In addition, the inner drum 
must— 

(1) Satisfactorily withstand the 
leakproofness test in § 178.604 of this 
subchapter using an internal air 
pressure of at least two times the vapor 
pressure at 55 °C (131 °F) of the material 
to be packaged; 


(2) Have screw closures that are— 

(i) Closed and tightened to a torque 
prescribed by the closure manufacturer, 
using a device that is capable of 
measuring torque; 

(ii) Physically held in place by any 
means capable of preventing back-off or 
loosening of the closure by impact or 
vibration during transportation; and 

(iii) Provided with a cap seal that is 
properly applied in accordance with the 
cap seal manufacturer’s 
recommendations and is capable of 
withstanding an internal pressure of at 
least 100 kPa (15 psig). 

(3) Have a minimum thickness as 
follows: 

(i) If the capacity of the inner drum is 
less than or equal to 30 L (7.9 gallons), 
the minimum thickness of the inner 
drum is: 

(A) For a 1A1 drum, 0.69 mm (0.027 
inch); 

(B) For a 1B1 drum, 2.79 mm (0.110 
inch); 

(C) For a 1H1 drum, 1.14 mm (0.045 
inch); and 

(D) For a 6HA1 drum, the plastic inner 
container shall be 1.58 mm (0.0625 inch), 
the outer steel drum shall be 0.96 mm 
(0.038 inch). 

(ii) If the capacity of the inner drum is 
greater than 30 L (7.9 gallons) but less 
than or equal to 120 L (32 gallons), the 
minimum thickness of the inner drum 
is— 

(A) For a 1A1 drum, 1.08 mm (.043 
inch); 

(B) For a 1B1 drum, 3.9 mm (0.154 
inch); 

(C) For a lHl drum, 3.16 mm (0.125 
inch); and 

(D) For a 6HA1 drum, the plastic inner 
container shall be 1.58 mm (0.625 inch) 
and the outer steel drum shall be 0.96 
mm (0.0378 inches). 

(iii) If the capacity of the inner drum is 
greater than 120 L (31.7 gallons), the 
thickness of the inner drum is— 

(A) For a 1A1 or INI drum, 1.35 mm 
(0.053 inches); 

(B) For a lBl drum, 4.7 mm (0.185 
inches); 

(C) For a lHl drum, 3.16 mm (0.124 
inches); and 

(D) For a 6HA1 drum, the plastic inner 
container shall be 1.58 mm (0.62 inch) 
and the outer steel drum shall be 1.08 
mm (0.43 inch). 

(4) Be isolated from the outer drum by 
a shock-mitigating, non-reactive 
material. There must be a minimum of 
5.0 cm (2 inches) of cushioning material 
around the body of the inner drum, and 
at least 7.6 cm (3 inches) on the top and 
bottom, between the inner and outer 
drum; and 

(5) Have a capacity not greater than 
220 L (58 gallons). 


(c) 1A1,1B1,1N1 or 6HA1 drums 
described in paragraph (b) of this 
section may be used without being 
further packed in a 1A2 or 1H2 drum if 
the shipper loads the material, blocks 
and braces the drums within the 
transport vehicle and seals the transport 
vehicle used. Drums may not be stacked 
(double decked) within the transport 
vehicle. Shipments must be from one 
origin to one destination only without 
any intermediate pickup or delivery. 

§ 173.228 Bromine pentafluoride or 
bromine trifluoride. 

(a) When the 5 172.101 Table specifies 
that a hazardous material be packaged 
under this section, only non-bulk 
packagings prescribed in paragraph (b) 
of this section are authorized for its 
transportation. Each packaging must 
conform to the general packaging 
requirements of subpart B of this part, to 
the specification requirements of part 
178 of this subchapter and to the 
requirements of the special provisions of 
Column 7 of the § 172.101 Table. 

(b) Specification 3A150, 3AA150, 
3B240, 3BN150, 4B240. 4BA240, 4BW240 
and 3E1800 cylinders are authorized. 
Each valve outlet must be sealed by a 
threaded cap or threaded plug. Cylinder 
valves must be protected as specified 
for corrosive gases in S 173.301(g). No 
cylinder may be equipped with any 
pressure relief device. Specification 
3E1800 cylinders must be packaged in 
accordance with the requirements of 

§ 173.301(k). 

§ 173.229 Chloric acid solution or chlorine 
dioxide hydrate, frozen. 

When the § 172.101 Table specifies 
that a hazardous material be packaged 
in accordance with this section, only 4G 
fiberboard boxes, with inner packagings 
of polyethylene or other suitable 
material, are authorized. Fiberboard 
boxes must be reinforced and insulated 
and sufficient dry ice must be used to 
maintain the hydrate or acid in a frozen 
state during transportation. Each 
packaging must conform to the general 
packaging requirements of subpart B of 
part 173, and to the requirements of part 
178 of this subchapter at the Packing 
Group I performance level. 
Transportation is authorized only by 
private or contract carrier by motor 
vehicle, 

§ 173.230 Non-buik packagings for ORM-D 
materials. 

(a) General. Exceptions in the 
following paragraphs are permitted only 
if this section, or § 173.306 of this part, is 
referenced for the specific hazardous 
material in the § 172.101 Table of this 
subchapter. 
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(b) Cartridges, small arms, and 
cartridges power devices, (1) Cartridges, 
small arms, and cartridges power 
devices (which are used to project 
fastening devices) which have been 
classed as a Division 1.4S explosive may 
be reclassed, offered for transportation, 
and transported as ORM-D material 
when packaged in accordance with 
paragraph (b)(2) of this section; such 
transportation is excepted from the 
requirements of subparts E (Labeling) 
and F (Placarding) of part 172 of this 
subchapter. Cartridges, small arms, and 
cartridges power devices that may be 
shipped as ORM-D material is limited 
to: 

(1) Ammunition for rifle, pistol or 
shotgun; 

(ii) Ammunition with inert projectiles 
or blank ammunition; 

(iii) Ammunition having no tear gas, 
incendiary, or detonating explosive 
projectiles; and 

(iv) Ammunition not exceeding 12.7 
mm (50 caliber or 0.5 inch) for rifle or 
pistol, cartridges or 8 gauge for 
shotshells. 

(2) Packaging for cartridges, small 
arms, and cartridges power devices as 
ORM-D material must be as follows: 

(i) Ammunition must be packed in 
inside boxes, or in partitions which Fit 
snugly in the outside packaging, or in 
metal clips; 

(ii) Primers must be protected from 
accidental initiation; 

(iii) Inside boxes, partitions or metal 
clips must be packed in securely-closed 
strong outside packagings; and 

(iv) Maximum gross weight is limited 
to 30 kg (66 pounds) per package. 

(c) Compressed gases, A compressed 
gas which conforms to the provisions of 
paragraph (a)(1). (a)(3) except (a)(3)(vi), 
or (b) except (b)(l)(iii) of § 173.306 of 
this subchapter and is a “Consumer 
commodity” as defined in § 171.8 of this 
subchapter may be renamed “Consumer 
commodity” and reclassed as ORM-D 
material. Each completed package must 
conform to the requirements of Subpart 
B of this part and may not exceed 30 kg 
(66 pounds) gross weight. Shipments are 
excepted from the requirements of 
Subparts E (Labeling) and F (Placarding) 
of Part 172 of this subchapter. 

(d) Other consumer commodity 
exceptions are provided for Class (or 
Division) 3. 4.1, 5.1, 5.2, 6.2, 8 or 9 
materials, if the $ 172.101 Table entry for 
the specific material refers to, and the 
material meets the provisions in 

§§ 173.150,173.151,173.152,173.153, 
173.154 or 173.155, as appropriate. 


Subpart F—Bulk Packaging for 
Hazardous Materials Other Than Class 
1 and Class 7 

§ 173.240 Bulk packaging for certain low 
hazard solid materials. 

When § 172.101 of this subchapter 
specifies that a hazardous material be 
packaged under this section, only the 
following bulk packagings are 
authorized, subject to the requirements 
of subparts A and B of part 173 of this 
subchapter and the special provisions 
specified in Column 7 of the § 172.101 
Table. 

(a) Railcars: Class DOT 103,104,105, 
109, 111, 112,114, or 115 tank car tanks; 
Class 106 or 110 multi-unit tank car 
tanks; AAR Class 2Q3W, 206W, and 
211W tank car tanks; and metal non- 
DOT specification, sift-proof tank car 
tanks and sift-proof closed cars. 

(b) Motor vehicles: Specification MC 
300, MC 301, MC 302, MC 303. MC 304, 
MC 305, MC 306, MC 307, MC 310, MC 
311, MC 312, MC 330, MC 331, DOT 406, 
DOT 407, and DOT 412 cargo tank motor 
vehicles; non-DOT specification, sift- 
proof cargo Jtank motor vehicles; and 
sift-proof closed vehicles. 

(c) Portable tanks and closed bins: 
DOT 51, 52, 53, 56, 57 and 60 portable 
tanks; IM101 and 102 portable tanks; 
marine portable tanks conforming to 46 
CFR 64; and sift-proof non-DOT 
specification portable tanks and closed 
bins. 

§ 173.241 Bulk packagings for certain low 
hazard liquid and solid materials 

When $ 172.101 of this subchapter 
specifies that a hazardous material be 
packaged under this section, only the 
following bulk packagings are 
authorized, subject to the requirements 
of subparts A and B of part 173 of this 
subchapter and the special provisions 
specified in Column 7 of the § 172.101 
Table. 

(a) Rail cars: Class DOT 103,104,105, 
109, 111, 112,114, or 115 tank car tanks; 
Class 106 or 110 multi-unit tank car 
tanks and AAR Class 203W, 206W, and 
211W tank car tanks. 

(b) Cargo tanks: DOT specification 
MC 300, MC 301. MC 302, MC 303, MC 
304, MC 305, MC 306, MC 307. MC 310, 
MC 311, MC 312, MC 330, MC 331, DOT 
406, DOT 407, and DOT 412 cargo tank 
motor vehicles; and non-DOT 
specification cargo tank motor vehicles 
suitable for transport of liquids. 

(c) Portable tanks: DOT 51. 52. 53, 56, 
57 and 60 portable tanks; IM 101 and 102 
portable tanks; marine portable tanks 
conforming to 46 CFR 64; and non-DOT 
specification portable tanks suitable for 
transport of liquids. DOT 57 portable 
tanks used for the transportation by 


vessel of Class 3. Packing Group II, 
materials must conform to the following: 

(1) Each tank must have a minimum 
design pressure of 62 kPa (9 psig) and be 
equipped in accordance with § 178.253-4 
of this subchapter, except that frangible 
devices are not authorized: and 

(2) No pressure relief device may open 
at less than 34.4 kPa (5 psig). 

§ 173.242 Bulk packagings for certain 
medium hazard liquids and solids. Including 
solids with dual hazards. 

When § 172.101 of this subchapter 
specifies that a hazardous material be 
packaged under this section, only the 
following bulk packagings are 
authorized, subject to the requirements 
of subparts A and B of part 173 of this 
subchapter and the special provisions 
specified in Column 7 of the § 172.101 
Table. 

(a) Rail cars: Class DOT 103,104,105, 
109, 111, 112,114, or 115 tank car tanks; 
Class 106 or 110 multi-unit tank car 
tanks and AAR Class 206W tank car 
tanks. Except for DOT Specification 
111 A100W4 and 111J100W4 tank car 
tanks, Class DOT 103,104, and 111 tank 
car tanks used to transport materials 
meeting the definition of a Class 3 
material in § 173.121 of this subchapter, 
must have many closures so designed 
that pressure will be released 
automatically and safely in the process 
of removing the manway cover. 

(b) Cargo tanks: Specification MC 300, 
MC 301, MC 302, MC 303, MC 304, MC 
305, MC 306, MC 307, MC 310, MC 311. 
MC 312, MC 33a MC 331, DOT 406, DOT 
407, and DOT 412 cargo tank motor 
vehicles. Cargo tanks used to transport 
Class 3. Packing Group I or II, or Packing 
Group III with a Hash point of less than 
38 C C (100 # F); Class a Packing Group I 
or II; and Class 8, Packing Group I or II 
materials must conform to the following 
special requirements: 

(1) Pressure relief system: Except as 
provided by 5 173.33(d), each cargo tank 
must be equipped with a pressure relief 
system meeting the requirements of 

§ 178.346-10 or § 178.347-10 of this 
subchapter. However, pressure relief 
devices on MC 3ia MC 311 and MC 312 
cargo tanks must meet the requirements 
for a Specification MC 307 cargo tank. 
Pressure relief devices on MC 330 and 
MC 331 cargo tanks must meet the 
requirement in § 178.337-9 of this 
subchapter. 

(2) Bottom outlets: DOT 406, DOT 407 
and DOT 412 must be equipped with 
stop-valves meeting the requirements of 
§ 178.345-11 of this subchapter MC 304, 
MC 307, MC 310, MC 311, and MC 312 
cargo tanks must be equipped with stop- 
valves capable of being remotely closed 
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within 30 seconds of actuation by 
manual or mechanic means and (except 
for Class 8, Packing Group I and II) by a 
closure activated at a temperature not 
over 121 °C (250 °F); MC 330 and MC 331 
cargo tanks must be equipped with 
internal self-closing stop-valves meeting 
the requirements in § 178.337-11 of this 
subchapter. 

(c) Portable tanks: DOT 51, 52, 53, 56, 
57 and 60 portable tanks; and marine 
portable tanks conforming to 46 CFR 
part 64. DOT 57 portable tanks used for 
the transportation by vessel of Class 3, 
Packing Group II, materials must 
conform to the following: 

(1) Each tank must have a minimum 
design pressure of 62 kPa (9 psig) and be 
equipped in accordance with § 178.253-4 
of this subchapter, except that frangible 
devices are not authorized; and 

(2) No pressure relief device may open 
at less than 34.4 kPa (5 psig). 

§ 173.243 Bulk packaging for certain high 
hazard liquids and dual hazard liquids 
which pose a moderate hazard. 

When § 172.101 of this subchapter 
specifies that a hazardous material be 
packaged under this section, only the 
following bulk packagings are 
authorized, subject to the requirements 
of subparts A and B of part 173 of this 
subchapter and the special provisions 
specified in Column 7 of the § 172.101 
Table. 

(a) Rail cars: Class DOT 103,104,105, 
109, 111, 112,114, or 115 tank car tanks; 
and Class 106 or 110 multi.unit tank car 
tanks. Gauging devices are required on 
Class DOT 103,104, and 111 tank car 
tanks. Riveted tank car tanks are not 
authorized. Except for DOT 
Specification 111A100W4 and 
111J100W4 tank car tanks, Class DOT 
103,104, and 111 tank car tanks used to 
transport materials meeting the 
definition of a Class 3 material in 

§ 173.121 of this subchapter, must have 
many closures so designed that pressure 
will be released automatically and 
safely in the process of removing the 
manway cover. 

(b) Cargo tanks. Specification MC 304, 
MC 307, MC 330, MC 331 cargo tank 
motor vehicles; and MC 310, MC 311, 

MC 312, DOT 407, and DOT 412 cargo 
tank motor vehicles with tank design 
pressure of at least 172.4 kPa (25 psig). 
Cargo tanks used to transport Class 3 or 
Division 6.1 materials, or Class 8, 

Packing Group I or II materials must 
conform to the following special 
requirements: 

(1) Pressure relief system: Except as 
provided by § 173.33(d), each cargo tank 
must be equipped with a pressure relief 
system meeting the requirements of 
§ 178.346- 10 or 178.347-10 of this 


subchapter. However, pressure relief 
devices on MC 310, MC 311 and MC 312 
cargo tanks must meet the requirements 
for a Specification MC 307 cargo tank. 
Pressure relief devices on MC 330 and 
MC 331 cargo tanks must meet the 
requirement in § 178.337-9 of this 
subchapter. 

(2) Bottom outlets: DOT 406, DOT 407 
and DOT 412 must be equipped with 
stop-valves meeting the requirements of 
§ 178.345-11 of this subchapter; MC 304, 
MC 307, MC 310, MC 311, and MC 312 
cargo tanks must be equipped with stop- 
valves capable of being remotely closed 
within 30 seconds of actuation by 
manual or mechanic means and (except 
for Class 8, Packing Group I and II) by a 
closure activated at a temperature not 
over 121 °C (250 °F); MC 330 and MC 331 
cargo tanks must be equipped with 
internal self-closing stop-valves meeting 
the requirements in § 178.337-11 of this 
subchapter. 

(c) Portable tanks: DOT 51 and DOT 
60 portable tanks; and marine portable 
tanks conforming to 46 CFR 64 with 
design pressure of at least 172.4 kPa (25 
psig). 

§ 173.244 Bulk packaging for certain 
pyrophoric liquids (Division 4.2), poisonous 
liquids with inhalation hazards (Division 
6.1), and bases (Class 2). 

When § 172.101 of this subchapter 
specifies that a hazardous material be 
packaged under this section, only the 
following bulk packagings are 
authorized, subject to the requirements 
of subparts A and B of part 173 of this 
subchapter and the special provisions 
specified in Column 7 of the § 172.101 
Table. 

(a) Railcars: Class DOT 105,109,112, 
or 114 tank car tanks; and Class 106 or 
110 multi-unit tank car tanks. Riveted 
tank car tanks are not authorized. 

(b) Cargo tanks: Specification MC 330 
and MC 331 cargo tank motor vehicles. 

(c) Portable tanks: DOT 51 portable 
tanks. 

§ 173.245 Bulk packaging for extremely 
hazardous materials such as poisonous 
gases (Division 2.3). 

When § 172.101 of this subchapter 
specifies that a hazardous material be 
packaged under this section, only the 
following bulk packagings are 
authorized, subject to the requirements 
of subparts A and B of part 173 of this 
subchapter and the special provisions 
specified in Column 7 of the § 172.101 
Table. 

(a) [Reserved) 

(b) Cargo tank motor vehicles and 
portable tanks, when approved by the 
Associate Administrator for Hazardous 
Materials Safety. 


§ 173.249 Bromine. 

When § 172.101 of this subchapter 
specifies that a hazardous material be 
packaged under this section, only the 
following bulk packagings are 
authorized, subject to the requirement* 
of subparts A and B of part 173 of this 
subchapter and the special provisions 
specified in Column 7 of the § 172.101 
Table. 

(a) Class DOT 105A300W or 
105A500W tank cars. Class 105A500W 
tank cars may be equipped with 
manway cover plates, pressure relief 
valves, vent valves, and loading/ 
unloading valves that are required on 
Class 105A-300W tank cars. Tank cars 
must conform with paragraphs (d) 
through (f) of this section. 

(b) Specification MC 310, MC 311, MC 
312 or DOT 412 cargo tank motor 
vehicles conforming with paragraphs (d) 
through (f) of this section. 

(c) Specification IM 101 intermodal 
portable tanks conforming with 
paragraphs (d) through (f) of this section. 

(d) The tank must be made from 
nickel-clad or lead-lined steel plate. 
Nickel cladding or lead lining must be 
on the inside of the tank. Nickel 
cladding must comprise at least 20 
percent of the required minimum total 
thickness. Nickel cladding must conform 
to ASTM Specification Bl62-69. Lead 
lining must be at least 4.763 mm (0.188 
inch) thick. All tank equipment and 
appurtenances in contact with the lading 
must be lined or made from metal not 
subject to deterioration by contact with 
lading. 

(e) Maximum filling density is 300 
percent of the tank’s water capacity. 
Minimum filling density is 287 percent of 
the tank’s water capacity. Maximum 
water capacity is 9,253 kg (20,400 
pounds) for DOT 105A300W tank cars. 
Maximum quantity of lading in DOT 
105A300W tank cars is 27,216 kg (60,000 
pounds). Maximum water capacity is 
16.964 kg (37,400 pounds) for DOT 
105A500W tank cars and DOT 
105A500W tank cars equipped as 
described in paragraph (a) of this 
section. Maximum quantity of lading in 
DOT 105A500W tank cars is 49,895 kg 
(110,000 pounds). 

(f) Tank shell and head thickness for 
cargo tank motor vehicles and portable 
tanks must be at least 9.5 mm (0.375 
inch) excluding lead lining. 

Subpart G—Gases; Preparation and 
Packaging 

124b. The heading of subpart G is 
revised to read as set forth above. 
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§ 173.300 [Removed and reserved] 

125. Section 173.300 is removed and 
reserved. 

126. In 5 173.306, the following 
changes are made: 

a. In paragraphs (a)(1), (a)(3) 
introductory text, and (b) introductory 
text, the phrase “subpart N of this part’* 
is removed and replaced with the phrase 
••paragraph (h) of this section”. 

b. Paragraph (h) is added to read as 
follows: 

§ 173.306 Limited quantities of 
compressed gases. 

***** 

(h) A limited quantity which conforms 
to the provisions of paragraph (a)(1), 

(a)(3), or (b) of this section and is a 
“consumer commodity” as defined in 
§ 171.0 of this subchapter, may be 
renamed “consumer commodity” and 
reclassed as ORM-D material. In 
addition to the exceptions provided by 
paragraphs (a) and (b) of this section— 

(1) Outside packagings are not 
required to be marked “INSIDE 
CONTAINERS COMPLY WITH 
PRESCRIBED REGULATIONS”; 

(2) Shipments of ORM-D materials are 
not subject to the shipping paper 
requirements of subpart C of part 172 of 
this subchapter, unless the material 
meets the definition of a hazardous 
substance or hazardous waste or unless 
offered for transportation or transported 
by aircraft; and 


(3) Strong outer packagings as 
specified in this section and the marking 
requirements specified in § 172.312 of 
this subchapter are not required for 
ORM-D materials when unitized in 
cages, carts or similar overpacks and 
when shipped by a private or contract 
motor carrier from a distribution center 
to a retail outlet. 

§ 173.308 [Amended] 

127. In § 173.308 paragraph (a) 
introductory text, the phrase 
“§ 173.21(e)” is removed and replaced 
with the phrase “§ 173.21(i)”. 

127a. Section 173.314 is revised to 
read as follows: 

§ 173.314 Requirements for compressed 
gases in tank car tanks. 

(a) Definitions. For definitions of 
compressed gases, see § 173.300. 

(b) General requirements. (1) Tank car 
tanks containing compressed gases must 
not be shipped unless they were loaded 
by or with the consent of the owner 
thereof. 

(2) Tank car tanks must not contain 
gases capable of combining chemically 
and must not be loaded with any gas 
which combines chemically with the gas 
previously loaded therein, until all 
residue has been removed and interior 
of tank thoroughly cleaned. 

(3) For cars of the DOT-106A and 
110A class, the tanks must be placed in 


position and attached to car structure by 
the shipper. 

(4) Wherever the word “approved” is 
used in this part of the regulations, it 
means approval by the Association of 
American Railroads Committee on Tank 
Cars as prescribed in § 179.3 of this 
subchapter. 

(5) Except as otherwise provided in 
this subchapter, each single unit tank 
car tank, which contains anhydrous 
ammonia, ammonia solutions with more 
than 50 percent ammonia, a Division 2.1 
material, or a Division 2.3 material, must 
be marked with the name of contents 

(§ 172.101 of this subchapter) in 
accordance with the requirements of 
§ 172.330 of this subchapter or as 
otherwise approved by the Department. 

(6) For single unit tank car tanks, built 
after December 30,1971, which are 
loaded with anhydrous ammonia or a 
material which meets the definition for 
Division 2.1. gaskets for manway covers 
and for mounting of fittings must be 
made of heat resistance materials 
approved by the AAR Tank Car 
Committee. 

(c) Authorized gases, filling densities, 
and tank car tanks. A compressed gas 
offered for transportation in a tank car 
tank must be prepared in accordance 
with paragraphs (b) through (i) of this 
section. §§ 172.101,173.10,173.24b, 
173.31, and 173.248 of this subchapter, 
and the following table (for cryogenic 
liquids, see § 173.319): 


Kind of gas 

Maximum permitted filling density. Note 1 

Required tank car tank, see § 173.31 

Anhydrous ammonia or ammonia solutions, with more than 

Note 21.-... 

DOT-106A500X. Note 25. 

50 percent ammonia. 

Note 21... 

DOT -105 A300W, 112S340W, 114S340W, Note 24 

A rnrtfl . 

Note 20 ... 

DOT-107A. 

Bromolrifluoromethane (R-13B1 or H-1301).~. 

124 ...-. 

DOT-110A800W. Notes 13 and 25. 

140 .. 

DOT-105A500W. Note 13. 

Carbon dioxide, refrigerated liquid. 

Note 5. 

DOT -105 A500W, Note 6. 

Chlorine „ . 

125 . 

DOT -106 A500X, Note 25. 



DOT -105A500W, Notes 12 and 30. 

Himpthi/tamina anhvrifoiis 

59...... 

DOT-106A500X. 


62.. 

DOT-105A300W, Notes 4 and 23. 



DOT-112T340W. 112J340W. 

Dimethyl ether . 

59.-.— 

DOT-106A500X, 110A500W. 


62..-. 

DOT-105A300W. Notes 4 and 23. 

Division 2.1 materials not specifically provided for in this 

Note 21 .. 

DOT-106A, 110A, Note 7. 

table. 

Note 21 _____ 

DOT-105A, 111A100W4, 112T, 112J, 114T. 114J, Notes • 


and 23. 

Division 2.2 materials not specifically provided for in this 

Note 21. 

DOT-106A. 110A, Note 7. 

table. 

Note 21...... 

DOT-105A, 111A100W4, 109A. 112A, 114A. 

Division 2.3, Hazard Zone A, materials not specifically 

Note 21 ... 

Note 14. 

provided for in this table. 


DOT-106A, 110A, Note 7. 

Division 2.3, Hazard Zone B. materials not specifically 

Note 21 ....... 

provided for in this table. 

Note 21.... 

DOT-105J500W, Note 3. 

Division 2.3, Hazard Zone C, materials not specifically 

Note 21. 

DOT-106A and 110A, Note 7. 

provided for in this table. 

Note 21... 

DOT-105J300W, 105J300ALW, 112J340W, 112T340W. 
114J340W, 114T340W, Notes 3 and 27. 

Division 2.3. Hazard Zone D. materials not specifically 

Note 21. 

DOT-106A and 110A, Note 7. 

provided for in this table. 

Note 21 —... 

DOT-105A, 109A, 112A, 114A, Note 15. 

Ethylamine 

Note 21. 

DOT-106A and 110A, Note 7. 


Note 21.... . 

DOT-105A100W4, 111A100W4, 112J200W, 112T2uOW, 
114J340W, 114T340W, Notes 4 and 23. 

Helium ............ 

Note 20 . ...... 

DOT-107A. 

Hydrogen..... . ... . ... 

Note 20 ..... 

DOT-107A, Note 2. 

Hydrogen chloride, refrigerated liquid.. 

89.0 maximum to 80.1 minimum at maxi¬ 

DOT -105A600W, Notes 17 and 30. 


mum 90 psig, when offered for transpor¬ 
tation 














































52S86 Federal Register / Vol. 55, No. 246 / Friday. December 21, 1990 / Rules and Regulations 


Kind ot gas 


Maximum permitted filling density. Note 1 


Required tank car tank, see J 173.31 


Hydrogen sulfide _ 
Methyl bromide. 


68 .. 


Methyl chloride 


Note 21. 

Note 21 . 

84 


85- 


Mothyl mercaptan.. 


86 - 


Melhyfamme. anhydrous.. 


80.. 

82.. 


Nitrogen.. 

Nitrosyf Chloride- 

Nitrous o«de__. 


60.. 

62.. 

61- 


Note 20.. 

110 _ 

124_ 


Oxygen_ 

Sulfur dioxide.. 


Sulfuryl fluoride.— 

Vinyl fluoride, inhabited 


Note 5._ 
Note 20. 

125. 

125_ 


120 ------ 

59.6 maximum 1o 53.6 minimum at maxi¬ 
mum 105 psig, when offered tor trans¬ 
portation. 


DOT- 1 06A800X, Notes 7 and 8. 

DOT-106A. Note 7. 

DOT-105A100W, 111A100W4. Notes 29 and 30. 
DOT-106A500X. Note 25. 

DOT-112T340W. 112J340W. Note 4. 

DOT-105A300W. Notes 4 and 23. 
DOT-106A50CX. Note 7. 

DOT-105A300W, Notes 4 and 23. 
DOT-106A500X. 

DOT-105A300W. Notes 4 and 23. 

OOT-112T340W, 112J340W, Note 4. 

DOT-107A. 

DOT-106A800X, Notes 7 and 11. 

DOT-105A300W. Notes 10 arid 30. 

DOT-105A500W. Notes 6 and 30. 

DOT-107A. 

DOT-106A500X, 110A500W. Note 25. 

DOT-105A200IY. Note 30. 

DOT -105A500W. 

DOT-105A600W. Notes 17 and 23. 


Note 1: The filling density for liquefied gases is hereby defined as the percent ratio of the weight of gas in the tank to the weiqht of water that the tank wtf hcMd 
For determining the water capacity of the tank m pounds, the weight ol. a ga>lon (231 cubic inches) of water at SOT in air shall be 8.32828 pounds 

devices of approved type and discharge area; the discharge outlet of each safety rekef device 
must be ccmnectedto a manifold having an unobstructed discharge area of at least 1 % times the total discharge area of the safety relief devices connected to the 
manifold; ail manno*ds must be connected to a smgle common header having an unobstructed discharge outlet pointing upward and extendinq above too of the car 
J* and .£? h6 ^ a I^ u,!o * "*“!* **2! h ®* ** urx * s,rucled discharge area at least equal to the total decharge area 01 the manitoMs cwmecied to the header' 

018 m U 1!SI mt ^ sl ** equipped wtfh an approved ignition device which wfl! instantly ignite any hydrogen discharged through the safety relief devee 

Note 3: If the material also meets the definition of a Division 2.1 material, then the provisions of Note 4 are applicable. 7 

Note 4; For angle unit tank car tanks, inferior pipes of loading and unloading vaives must be equipped with excess-flow valves of approved design. For smote 
iS^^n 30 ' 1 ?5 Ihtenor pipes ol gaging devices with an opening tor the passage of lading exceeding 1.52 mm (0.060 todh) 
diameter^ must be equipped with excess flow valves ol approved design; the mtenor pipes ot sampling devices must be equipped «nth excess-flow valves of approved 
design; the protective housing cover must be provided with an opening above each safety rebel valve wt*ch is concentric with the discharge of the valve and which 
drcbTrge^ 3 ** teaS * eq0a * to valvo 00,101 weai 60(1 each P rotectJve fusing cover opening must be provided with a weatherproof cover designed for vertical 

Note 5. The liquid portion of the gas at OT must not completely fill the lank. 


top ot center sills to bottom of tank. Tank must be equipped with one safety relief valve of approved design set to open at a pressure not exceeding % of the lest 
pressure of the t»»k»nd one frangtte(disc of approved design set to function at a piessure less than the lest pressure of the tank Tlie discharge capacity of each of 
these safety re&ef devices must be sufficient to prevent building up of pressise m lank *n excess ot \ of the test pressure of the tank. Tanks must be equipped wirh 

to 1 °f en al a P ress “ re not to exceed 350 psi on 105A500-W tanks and at a pressure not to exceed 400psi on 
105A600-W tanks. Each regulating valve and safety relief device must have its final discharge piped to tne outside ol tne protective housing. 

N? 76 7 ,06A ** 110A tanks a4jthofized only for transportation by rail freight and by highway. (See §§174.204 and t77i*34(m) of this subchapter for 

sp6CfSi requirements.) r 

_ 8: m, fSt ed^ippod with adequate safety relief devices of the fusible plug type having a yield temperature not over 170T. nor less than 157'F 

a E dd“ ^ 3nd ,eak *** 3 ‘ ,3 ° T ^ nZ be V seated by a threaded cap or a thread pg *> 

Note 9-. [Reserved] 

a . 5JPJEJ2LT55*!L m if S ! ^ °L" cl ?? w ! m * nrK)tel 004 subf® 0 * to ^0 deterioration by the teefing; art appurtenances such as manhole covers, venting, loading 

anTnsula^’nteterte| f ^ Vah '* S ‘ ***** vaives * * nd **> c * { **' must 66 ***** <* «ol ***** lo rapid deterioration by the lading; cork must be 

exceedir^ 175 t 23 to va^tight^mo^ ** and sa<ety re,l0< 6e ' liCQ * shaU 56 o( the fuSibte P*“9 type and shall function at a temperature of not 

Note 12: Intenor pipes of liquid discharge valves must be equipped with excess flow valves of approved design. The quantity of chlorine loaded into a sirate-umi 
tank car ( tank^ roust not exceed 90 ions. Nominal 16-, 30-, 55-. 85- or 90-ton tank car tanks must not be loaded in excess of the normal lading weights. Tank car tanks 
^iVSJSS^22S^ 00 u may -i > lLf teOC, !2iL!r th 2!l tC S^Ll 0 5^? 0 9 tCC - 105A5 °0; tank car tanks built to ICC or DOT 105A500W may be stenotederther 105 aS)0Ww 
in?A^nn W ^^rr 0q !^?^^ w,t !li afety re * e4 fSSS!? Pf ** «tonciled specification. Tanks not larger than 55-ton chionne capacity built to ICC- 

^ 1)8 0 ** * n tonor pipes of Uquni discharge valves are equ pped with excess flow valves of approved design 

Tanks having forge welded anchors must not be used for transportation of chlorine. ^ y 

Note 13: This gas may be tiansported m authorized tank car tanks stenciled ’ DISPERSANT GAS" or "REFRIGERANT GAS ” 

not" i| 

\lnZ 2 ZZe ^<4wa 9men,S - 9pecif,ca,ion 001 " 4 ,ank ca> ,anks mus ‘ C00,0fm 10 cl3ss °° T " 4T « DOT „4J 

be ctoS ™ cke " irtn 9 ^ aun '°" z « 1 on rank cars constructed before January t. 1975. These openmgs nusl 

Note 17: See paragraph (g) of this section. 

Note 18: [Reserved] 

Note 19: [Reserved] 


. P 88 P ressure at a°y uninsulated class DOT 107A tank may not exceed seven-tenths of the marked test pressure, except that 

be charged with helium to a pressure 10 percent in excess of the marked maximum gas pressure at 130 F of each tank. 


a tank may 


Note 21: See paragraph (b)(1) of 5 173.24b of this subchapter. 
Note 22: [Reserved] 


. . 3 1 Pytt after August 31. 1981. shall conform to class DOT-IOSJ. After December 31. 1986, each Specification 105 

TOT-IO^Afto'b^i^L^rfl 61 ^ ^ V* I Tf f* “ pac, , ty , . she f K ,uU volume, includrrtqimanways) exceeding 18.500 US. gallons shall cortorm to class 

eKaii «?« JUS s ^ Ciftc fy° n 1 tl tonk car tank with a water capacity (shek fui volume, including manways) exceedmg 18 500 U S qartons 

ShaH iu^ 0 ,T£ k c 11 . J Ac S f eC J f ' CaU ? 0 1’ J anh car tanks bu,tt al10r March 1. 1984 are not authorized to the IransporlatSnol flammable ^ros 

105 <a,,k ** te C‘ k {^“ *“** August 31. 1981. shall conform to class DOT-105S Each Specification 105 lank car lank bu.lt Store 
" l^ r V*. $2. * *“• v0 '^ metofing manways) exceeding 18.500 U S. gallons, shall conform to class 0OT-105S 

176.^T ,0r tranSp0rtaton ** ra " W rv9hwav - and ca '*> '' esse) (S ^ §5 

Note 26: [Reserved] 

Note 27: Bottom outlets and bottom washouts are not authorized. 

Note 28: [Reserved] 

Note 29: DOT 111A100W4 tank car tanks built after September 30. 1991 ara not authorized. 

Note 30: Each specification DOT 105 tank car tank built after September 30. 1991 must conform to class DOT 105J requirements. 
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(d) [Reserved] 

(e) Verification of content. The 
amount of liquefied gas loaded into each 
tank may be determined either by 
measurement or calculation of the 
weight. If by measurement, the weight 
must be checked after disconnecting the 
loading line by the use of proper scales. 
If by calculation, the weight of liquefied 
petroleum gas, methylacetylene 
propadiene. stabilized, dimethylamine, 
monomethylamine, or trimethylamine 
may be calculated using the outage 
tables supplied by the tank car owners 
and the specific gravities as determined 
at the plant, and this computation must 
be checked by determination of specific 
gravity of product after loading. Carriers 
may verify calculated weights by use of 
proper scales. The use of a fixed tube 
gauge device is authorized for 
determining the weight of methyl 
mercaptan in Specification 105A300W 
tanks instead of weighing. 


(f) [Reserved] 

(g) Special requirements for hydrogen 
chloride, refrigerated liquid, and vinyl 
fluoride, inhibited. 

(1) The shipper shall notify the Bureau 
of Explosives whenever a car is not 
received by the consignee within 20 
days from the date of shipment. 

(2) A tank car containing hydrogen 
chloride, refrigerated liquid must have 
the auxiliary valve on the pressure relief 
device closed during transportation. 

(h) Foreign tank cars in domestic use. 
Except as authorized by § 171.12a, tank 
cars made in foreign countries, except 
Canada, must not be used in domestic 
traffic until they have been tested in this 
country and proper reports rendered as 
required by the specifications that 
apply. 

(i) Tank car tanks used for anhydrous 
ammonia; butadiene; 
chlorodifluoroethane; 
chlorodifluoromethane; 


chloropentafluoroethane; 
chlorotrifluoromethane; 
dichlorodifluoromethane; 
difluoroethane; dimethylamine; 
dispersant gas, n.o.s., classified as a 
Division 2.1 material; dispersant gas, 
n.o.s., classified as a Division 2.2 
material; liquefied petroleum gas; 
methylacetylene-propadiene, stabilized; 
methylamine; refrigerant gas, n.o.s. 
classified as a Division 2.1 material; 
refrigerant gas, n.o.s. classified as a 
Division 2.2 material; trimethylamine; 
and vinyl chloride may, as an alternate, 
conform with the special requirements 
in the table in this paragraph. Safety 
relief valves may be set to the following 
pressures, provided the total valve 
discharge capacity is sufficient to 
prevent building up pressure in the tank 
in excess of 90 percent of the tank test 
pressure: 


DOT specifications 


Safety relief valves. p.s.L 

105*300W 

112‘340W 

114 1 340W 

112‘400W 

114*400W 

Ciart.tn.rficf'harnfi nr A«i ir A .. 

247.5 

280.5 

330 

Cfarl-trk.Htc/'harna tnloranrA ... .. 

±7.5 

±0.4 

±10 

v/arw tinht rvfl^irA (minimum! . .... 

196 

224 

264 

r lr\LU ratinn rvp^^i irp . 

270 

306 

360 






‘ Denotes the letter "A", *‘S”. *\J’\ or 'T\ 


128. In § 173.315, paragraph (a)(2) is 
added to read as follows: 

§ 173.315 Compressed bases in cargo 
tanks and portable tanks. 

(a) * * * 

(2) Other gases not listed by name in 
the table in paragraph (a)(1) of this 
section may be shipped in portable 
tanks or cargo tanks subject to the 
following conditions: 

(i) Minimum packaging design 
pressure must not be less than— 

(A) For a non-flammable and non- 
poisonous gas lading (Division 2.2), the 
vapor pressure at the reference 
temperature of the lading. 

(B) For a gas which is toxic or 
flammable (Division 2.1 or 2.3), or both, 
the vapor pressure at the reference 
temperature of the lading plus one 
percent or 172.4 kPa (25 psig), whichever 
is less, for each additional hazard. 

(ii) Maximum permitted filling density 
may not exceed that specified in 
paragraph (c) of this section 

* * * « « 

129 Subpart H is removed and 
reserved and new §§ 173 321 173 322, 

173 323, 173 324,1?3 334.1^3 335 1 7 3 336, 
1*3 337 1*3 338, and 1*3 340 are added 
to Subpart G to read as follows 


§ 173.321 Ethylamine. 

Ethylamine must be packaged as 
follows: 

(a) In 1A1 drums which meet Packing 
Group I performance level requirements. 

(b) In specification cylinders as 
prescribed for any compressed gas 
except acetylene. 

§ 173.322 Ethyl chloride. 

Ethyl chloride must be packaged in 
any of the following single or 
combination non-bulk packagings which 
meet Packing Group I performance level 
requirements: 

(a) In 4C1, 4C2, 4D or 4F wooden 
boxes with glass, earthenware, or metal 
inner receptacles not over 500 g (17.6 
ounces) capacity each; 

(b) In 4G fiberboard boxes with glass, 
earthenware, or metal inner receptacles 
not over 500 g (17.6 ounces) capacity 
each. Outer packagings may not exceed 
30 kg (66 pounds) gross weight, 

(cj In 1A1 drums of not over 100 L 126 
gallons) capacity each, or 

Idl In specification cylinders as 
prescribed for any compressed gas 
except acetylene 


§ 173.323 Ethylene oxide. 

(a) For packaging ethylene oxide in 
non-bulk packagings, copper, silver 
mercury or any of their alloys may not 
be used in any part of a packaging, 
valve, or other packaging appurtenance 
if that part, during normal conditions of 
transportation, may come in contact 
with ethylene oxide liquid or vapor. All 
packaging and gaskets must be 
constructed of materials which are 
compatible with ethylene oxide and do 
not lower the auto-ignition temperature 
of ethylene oxide. 

(b) Ethylene oxide must be packaged 
in one of the following: 

(1) In 4G fiberboard boxes with one 
inner glass ampoule or vial of no more 
than 100 g (3.5 ounces) capacity 
cushioned with noncombustible 
material The completed package must 
be capable of passing Packing Group I 
performance tests 

12) In 4G fiberboard boxes constructed 
with top and bottom pads and perimeter 
liner Inner packagings must be 
aluminum receptacles of no more than 
135 g *4 8 ounces capacity ushioned 
with incombustible material No more 
than 12 r eceptacies may be pacKed m 
one ou\ and nu more that 10 boxes 
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may be overpacked under the provisions 
of § 173.25 of this Part Each completed 
package must be capable of passing 
Packing Group I performance tests. 

(3) In 4Cl. 4C2, 4D or 4F wooden 
boxes or 4C fiberboard boxes with inner 
metal receptacles of no more than 340 g 
(12 ounces) capacity. The metal 
receptacle must be capable of 
withstanding no less than a 1241.1 kPa 
(180 psig) burst pressure. No more than 
12 receptacles may be packed in one 
box. and each receptade may not be 
liquid full below 82 “C (180 °F). Each 
inner receptacle must be insulated and 
equipped with a relief device of the 
fusible plug type with yield temperature 
of 69 *C to 77 °C (156 T to 171 *F). The 
capacity of relief device and insulation 
must be such that the charged receptacle 
will not explode when tested by the 
method described in CGA Pamphlet C- 
14 or other equivalent method. Each 
completed package must be capable of 
passing all Packing Group I performance 
tests. 

(4) In specification cylinders, as 
authorized for any compressed gas 
except acetylene. Cylinders must be 
seamless or welded steel (not brazed) 
with a nominal capacity of no more than 
115 L (30 gallons) and may not be liquid 
full below 82 °C (180 °F). Cylinders over 
4 L (1 gallon) capacity must be equipped 
with educator tubes and must be 
insulated. Before each refilling, each 
cylinder must be tested for leakage at no 
less than 103.4 kPa (15 ps*g) pressure. In 
addition, each cylinder must be 
equipped with a fusible type relief 
device with yield temperature of 69 *C to 
77 *C (157 *F to 170 °F). The capacity of 
the relief device and the effectiveness of 
the insulation must be such that the 
charged cylinder will not explode when 
tested by the method described in CGA 
Pamphlet C-14 or other equivalent 
method. 

(5) In lAl steel drums of no more than 
231 L (61 gallons) and meeting Packing 
Group I performance standards. The 
drum must be lagged, of all welded 
construction with the inner 9hel] having 
a minimum thickness of 1.7 mm (0.068 
inches) and the outer shell having a 
minimum thickness of 2.4 mm (0095 
inches). Drums must be capable of 
withstanding a hydrostatic test pressure 
of 690 kPa (100 psig). Lagging must be of 
sufficient thickness so that the drum, 
when filled with ethylene oxide and 
equipped with the required pressure 
relief device, will not rupture when 
exposed to fire. The drum may not be 
liquid full below 85 *C (185 *F), and must 
be marked “THIS END UP” on the top 
head. Before each refilling, each drum 
must be tested for leakage at no less 


than 103 kPa (15 p3ig) pressure. Each 
drum must be equipped with a fusible 
type relief device with yield temperature 
of 69 °C to 77 °C (157 *F to 170 °F). and 
the capacity of the relief device must be 
such that the filled drum will not rupture 
when tested by the method described in 
CGA Pamphlet C-14 or other equivalent 
method, 

(c) When $ 172.101 of this subchapter 
specifies that a hazardous material be 
packaged under this section, only the 
following bulk packagings are 
authorized, subject to the requirements 
of subparts A and B of this part, the 
special provisions specified in Column 7 
of the $ 172.101 Table, and paragraphs 

(d) through (j) of this section: 

(1) Tank cars. DOT 105J100W tank car 
tanks; DOT 105A100W or 111A100W4 
tank car tanks built before September 1, 
1981 and having a water capacity not 
exceeding 70,030 L (18^00 gallons); and 
DOT 111J100W4 tank car tanks built 
before March 2,1984. 

(2) Cargo tanks. Specification MC 330 
and MC 331 cargo tank motor vehicles. 

(3) Portable tanks. DOT 51 portable 
tanks. 

(d) The pressure relief devices must 
be set to function at 517 kPa (75 psig). 
Portable tanks fitted with non-reclosing 
devices made and in use prior to 
December 31,1987, may continue to be 
used in ethylene oxide service. 

(e) In determining outage, 
consideration must be given to the 
lading temperature and solubility of 
inert gas padding in ethylene oxide as 
well as the partial pressure exerted by 
the gas padding. 

(f) Each tank, loaded or empty, must 
be padded with dry nitrogen or other 
suitable inert gas of sufficient quantity 
to render the vapor pressure of the tank 
nonflammable up to 105 °F (41 # C). The 
gas used for padding must be free of 
impurities which may cause the ethylene 
oxide to polymerize, decompose or 
undergo other violent chemical reaction. 

(g) Copper, silver, mercury, 
magnesium or their alloys may not be 
used in any part of the tank or 
appurtenances that are normally in 
contact with the lading. 

(h) Neoprene, natural rubber and 
asbestos gaskets are prohibited. All 
packing and gaskets must be made of 
materials which do not react with or 
lower the autoignition temperature of 
the lading. 

(i) Each tank must be insulated with 
cork (at least 10 cm (4 inches) thick), or 
mineral wool, fiberglass or other 
suitable insulation material of sufficient 
thickness so that the thermal 
conductance at 16 °C (60 *F) is not more 
than 0.075 Btu per hour per square foot 


per degree F. temperature differential 
Portable tanks made and in use prior to 
December 31.1987 equipped with fusible 
plugs instead of a safety relief valve or 
frangible disc, must have sufficient 
insulation so that the tank as filled for 
shipment will not rupture in a fire. The 
insulation on portable tanks or cargo 
tank motor vehicles must be protected 
with a steel jacket at least 2.54 mm 
(0.100 inch) thick, or as required by the 
specification. 

(j) Tank car tanks built after 
December 30,1971 must be equipped 
with a thermometer well. 

§ 173.324 Ethyl methyl ether. 

Ethyl methyl ether must be packed as 
follows: 

(a) In specification cylinders, as 
authorized for any compressed gas 
except acetylene; or 

(b) In packagings as specified in 

5 173.201 which meet Packing Group I 
performance level requirements. 

§ 173.334 Organic phosphates mixed with 
compressed gas. 

Hexaethyl tetraphosphate, parathion, 
tetraethyl dithio pyrophosphate, 
tetraethyl pyrophosphate, or other 
Division 6.1 organic phosphates 
(including a compound or mixture), may 
be mixed with a non-flammable 
compressed gas. This mixture must not 
contain more than 20 percent by weight 
of organic phosphate and must be 
packaged in specification 3A240, 

3AA240, 3B240, 4A240, 4B240, 4BA240, or 
4BW240 cylinders meeting the following 
requirements. 

(a) Each cylinder may be charged with 
not more than 5 kg (lli) pounds) of the 
mixture, to a maximum filling density of 
not more than 80 percent of the water 
capacity; 

(b) Each cylinder must be charged in 
compliance with 5 173.301 (e) and (f); 

(c) No cylinder may be equipped with 
an eduction tube or a fusible plug; 

(d) No cylinder may be equipped with 
any valve unless the valve is a type 
approved by the Associate 
Administrator for Hazardous Materials 
Safety; 

(e) Cylinders must be overpacked in a 
box so arranged to protect each valve or 
other closing device from damage. 

Except as provided in paragraph (f) of 
this section, no more than four cylinders 
may be packed in a box. Each box with 
its closing device protection must be 
sufficiently strong to protect all parts of 
each inside cylinder from deformation 
or breakage if the completed package is 
dropped L8 m (5.9 feet) onto solid 
concrete and impacted at the package's 
weakest point. 
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(f) Cylinders may be packed in strong 
wooden boxes with valves or other 
closing devices protected from injury, 
with not more than twelve cylinders in 
one outside wooden box. An outer 
fiberboard box may be used when not 
more than four such cylinders are to be 
shipped in one packaging. Valves must 
be adequately protected. Box and valve 
protection must be of strength sufficient 
to protect all parts of inner packagings 
and valves from deformation or 
breakage resulting from a drop of at 
least 1.8 m (5.9 feet) onto a concrete 
floor, impacting at the weakest point. 

§ 173.335 Gas generator assemblies. 

Gas generator assemblies (aircraft) 
containing liquefied non-flammable, 
non-toxic gas and a solid propellant 
cartridge must be packaged as follows: 

(a) The gas must be packaged in 
specification steel cylinders authorized 
for any compressed gas except 
acetylene not exceeding 10.5 L (2.8 
gallons) internal volume and having a 
minimum design burst pressure of 19,700 
kPa (2.857 psi); 

(b) Fittings must be protected against 
damage under conditions normal 
incident to transport, any trigger must be 
fitted with a safety locking pin, and a 
non-propulsive plug must be installed on 
the discharge tube; and 

(c) Each complete unit must be 
individually and tightly packed to 
prevent movement in wooden boxes 
(4C1 or 4C2), plywood boxes (4D), 
reconstituted wood boxes (4F), 
fiberboard boxes (4G), or plastic boxes. 
(4Hland 4H2) of Packing Group II 
performance level, or in the original 
manufacturer’s transit box. 

§ 173.336 Nitrogen dioxide, liquid; 
nitrogen peroxide, liquid; and nitrogen 
tetroxlde, liquid. 

Nitrogen dioxide, liquid, nitrogen 
peroxide, liquid, and nitrogen tetroxide, 
liquid must be packed in specification 
cylinders as follows: 

(a) As prescribed in § 173.192, or 

(b) Specification 3A480, 3AA480, 
3AL1800, or 3E1800 metal cylinders, with 
valves removed, are authorized. Each 
valve opening must be closed by means 
of a solid metal plug with tapered thread 
properly luted to prevent leakages; valve 
protection cap must be used and be at 
least 4.76 mm (0.187 inches) thick gas- 
tight, with 4.76 mm (0.187 inches) faced 
seat for gasket and with United States 
standard form thread. Transportation in 
3AL cylinders is authorized only by 
highway or rail. Each cylinder must be 
cleaned in compliance with the 
requirements of Federal Specification 
RR-C-901C, paragraphs 3.7.2 and 3.8.2. 
Cleaning agents equivalent to those 


specified in RR-C-90lb may be used; 
however, any cleaning agent must not 
be capable of reacting with oxygen. One 
cylinder selected at random from a 
group of 200 or less cleaned at the same 
time must be tested for oil 
contamination in accordance with 
Specification RR-C-90lb paragraph 
4 4.2.3 and meet the standard of 
cleanliness specified therein. 

§ 173.337 Nitric oxide. 

Nitric oxide must be packed in 
Specification 3A1800, 3AA1800. 3E1800. 
or 3AL1800 cylinders charged to a 
pressure of not more than 5,170 kPa (750 
psi) at 21 °C (70 °F). Cylinders must be 
equipped with a valve of stainless steel 
and valve seat of material which will 
not be deteriorated by contact with 
nitric oxide or nitrogen dioxide. 

Cylinders or valves may not be 
equipped with pressure relief devices of 
any type. Valve outlets must be sealed 
by a solid threaded cap or plug and an 
inert gasketing material. In addition— 

(a) Specification 3E1800 cylinders 
must be overpacked in strong wooden 
boxes of such design as to protect 
valves from injury or accidental 
functioning under conditions incident to 
transportation. Each overpack must 
conform to § 173.25. 

(b) Specification 3A, 3AA, and 3AL 
cylinders must have their valves 
protected by metal caps or other equally 
protective guards securely attached to 
the cylinders and be of sufficient 
strength to protect the valves from 
injury during transit, or by overpacking 
in strong wooden boxes of such design 
as to protect valves from injury or 
accidental functioning under conditions 
incident to transportation. Each 
overpack must conform to § 173.25. 
Transportation in 3AL cylinders is 
authorized only by highway or rail. 

(c) Each cylinder must be cleaned in 
compliance with the requirements of 
Federal Specification RR-C-901C, 
paragraphs 3.7.2 and 3.8.2. Cleaning 
agents equivalent to those specified in 
RR-C-901C may be used; however, any 
cleaning agent must not be capable of 
reacting with oxygen. One cylinder 
selected at random from a group of 200 
or less cleaned at the same time must be 
tested for oil contamination in 
accordance with Specification RR-C- 
901C paragraph 4.4.2.3 and meet the 
standard of cleanliness specified 
therein. 

§ 173.338 Tungsten hexafluoride. 

Tungsten hexafluoride must be 
packed in specification 3A, 3AA, 3BN, or 
3E (§§ 178.36.178.37,178.39.178.42 of 
this subchapter) cylinders. Cylinders 
must be equipped with a valve 


protection cap or be packed in a strong 
outside container complying with the 
provisions of § 173.40. Outlets of any 
valves must be capped or plugged. As an 
alternative, the cylinder opening may be 
closed by the use of a metal plug. 
Specification 3E cylinders must be 
shipped in an overpack that complies 
with the provisions of 5 173.40. 

§ 173.340 Tear gas devices. 

(a) Packagings for tear gas devices 
must be approved prior to initial 
transportation by the Associate 
Administrator for Hazardous Materials 
Safety. 

(b) Tear gas devices may not be 
assembled with, or packed in the same 
packaging with, mechanically- or 
manually-operated firing, igniting, 
bursting, or other functioning elements 
unless of a type and design which has 
been approved by the Associate 
Administrator for Hazardous Materials 
Safety. 

(c) Tear gas grenades, tear gas 
candles, and similar devices must be 
packaged in one of the following 
packagings conforming to the 
requirements of part 178 of this 
subchapter at the Packing Group II 
performance level: 

(1) In UN 4C1, 4C2, 4D. or 4F metal- 
strapped wooden boxes. Functioning 
elements not assembled in grenades or 
devices must be in a separate 
compartment of these boxes, or in inner 
or separate outer boxes, UN 4C1, 4C2, 
4D, or 4F. and must be so packed and 
cushioned that they may not come in 
contact with each other or with the 
walls of the box during transportation. 
Not more than 50 tear gas devices and 
50 functioning elements must be packed 
in one box, and the gross weight of the 
outer box may not exceed 35 kg (77 
pounds). 

(2) In a UN 1A2 metal drum. 
Functioning elements must be packed in 
a separate inner packaging or 
compartment. Not more than 24 tear gas 
devices and 24 functioning elements 
must be packed in one outer drum, and 
the gross weight of the drum may not 
exceed 35 kg (77 pounds). 

(3) In a UN 4G fiberboard box with 
inside tear gas devices meeting 
Specifications 2P or 2Q. Each inside 
packaging must be placed in fiberboard 
tubes fitted with metal ends or a fiber 
box with suitable padding. Not more 
than 30 inner packagings must be 
packed in one outer box. and the gross 
weight of the outer box may not exceed 
16 kg (35 pounds). 

(4) In other packagings of a type or 
design which has been approved by the 
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Associate Administrator for Hazardous 
Materials Safety. 

(d) Tear gas devices may be shipped 
completely assembled when offered by 
or consigned to the U.S. Department of 
Defense, provided the functioning 
elements are so packed that they cannot 
accidentally function. Outer packagings 
must be UN 4C1, 4C2, 4D, or 4F metal- 
strapped wooden boxes. 

§173.416 [Amended] 

130. In § 173.416, the following 
changes are made: 

a. In paragraph (d), the phrase 

"§ 178.104’' is removed and replaced 
with the phrase "§ 178.354". 

b. In paragraphs (e) and (f), the phrase 
"§ 178.194" is removed and replaced 
with "§ 178.362". 

c. In paragraphs (e) and (g), the phrase 
"§ 178.34" is removed and replaced with 
the phrase *‘§ 178.360". 

d. In paragraph (g), the phrase 

"§ 178.195" is removed and replaced 
with the phrase "§ 178.364". 

131. In § 173.416, paragraph (c) is 
revised to read as follows: 

§ 173.416 Authorized Type B packages. 
***** 

(c) Any Type B(U) or B(M) packaging 
that meets the applicable requirements 
of the regulations of the International 
Atomic Energy Agency (IAEA) in its 
"Regulations for the Safe Transport of 
Radioactive Materials. Safety Series No. 
6" and for which the foreign competent 
authority certificate has been 
revalidated by DOT pursuant to 
§ 173.473. This packaging is authorized 
only for export and import shipments. 

* * * * « 

§173.417 [Amended] 

132. In § 173.417, the following 
changes are made: 

a. In paragraphs (a)(1) and (b)(1), the 
phrase "§ 178.103" is removed and 
replaced with the phrase "§ 178.352". 

b. In paragraphs (a)(2) and (b)(2). the 
phrase "§ 178.104" is removed and 
replaced with the phrase "§ 178.354". 

c. In paragraph (a)(6)(iii), the phrase 
"§ 178.103-5(a)", is removed and 
replaced with the phrase "§ 178.352". 

d. In paragraphs (b)(1) and (b)(2), the 
phrase "§ 178.34" is removed and 
replaced with "§ 178.360". 

e. In paragraph (b)(5). the phrases 

"§ 178.120" and "§ 178.121" are removed 
and replaced with the phrases 
"§ 178.356" and "§ 178.358", 
respectively. 

133. In § 173.417, paragraph (a)(5), 
paragraph (a)(6) introductory text, and 
paragraph (b)(4) are revised to read as 
follows: 


§ 173.417 Authorized packaging—fissile 
materials. 

(a) 

(5) Any other Type A or Type B. Type 
B(U), or Type B(M) packaging that also 
meets the applicable requirements for 
fissile materia] packaging in Section V 
of the International Atomic Energy 
Agency "Regulations for the Safe 
Transport of Radioactive Materials, 
Safety Series No. 6," and for which the 
foreign competent authority certificate 
has been revalidated by the U.S. 
Competent Authority, in accordance 
with § 173.473. These packages are 
authorized only for export and import 
shipments. 

(6) A 55-gallon 1A2 steel drum, subject 
to the following conditions: 

« * * * * 

(b) 

(4) Type B(U) or B(M) packaging that 
meets the applicable requirements for 
fissile radioactive materials in Section V 
of the IAEA "Regulations for the Safe 
Transport of Radioactive Materials, 
Safety Series No. 6" and for which the 
foreign competent authority certificate 
has been revalidated by the U.S. 
Competent Authority in accordance 
with § 173.473. These packagings are 
authorized only for import and export 
shipments. 

* * * * * 

133a. Section 173.421-2 is revised to 
read as follows: 

§ 173.421-2 Requirements for multiple 
hazard limited quantity radioactive 
materials. 

(a) Except as provided in paragraph 
(b) of this section or in § 173.4 of this 
subchapter, when a limited quantity 
Class 7 material meets the definition of 
another hazard class or division, it shall 
be: 

(1) Classed for the additional hazard; 

(2) Packaged to conform with the 
requirements specified in § 173.421 (a) 
through (e) or § 173.422 (a) through (g), 
as appropriate; and 

(3) Offered for transportation in 
accordance with the requirements 
applicable to the hazard for which it is 
classed. 

(b) When a limited quantity Class 7 
material meets the definition of Class 9 
or is a combustible liquid in a non-bulk 
packaging, it shall be: 

(1) Classed as a Class 7 material if: 

(1) The material is not a hazardous 
waste or hazardous substance; and 

(ii) The material is offered for 
transportation in a mode to which 
requirements of this subchapter 
pertaining to the specific material do not 
apply; 

(2) Classed combustible liquid or 
Class 9, as appropriate, if: 


(i) The material is a hazardous waste 
or hazardous substance; or 

(ii) The material is offered for 
transportation in a mode to which 
requirements of this subchapter 
pertaining to the specific material do 
apply; 

(3) Packaged to conform with 
requirements specified in § 173.421 (a) 
through (e) or § 173.422 (a) through (g), 
as appropriate; and 

(4) Offered for transportation in 
accordance with requirements 
applicable to the hazard for which it is 
classed. 

(c) A limited quantity Class 7 material 
which is classed other than Class 7 
under the provisions of paragraph (a) or 
(b) of this section is excepted from the 
requirements of §§ 173.421-l(a), 
172.203(d), and 172.204(c)(4) of this 
subchapter if the entry "Limited quantity 
radioactive material" appears on the 
shipping paper in association with the 
basic description. 

(d) After May 2.1991, a limited 
quantity Class 7 material classed other 
than Class 7 may not be offered for 
transportation aboard a passenger- 
carrying aircraft unless that material is 
intended for use in, or incident to, 
research, medical diagnosis or 
treatment. 

§ 173.471 (Amended] 

134. In § 173.471, paragraph (e) is 
removed and reserved. 

135. The introductory text of § 173.473 
is revised to read as follows: 

173.473 Requirements for foreign-made 
packages. 

In addition to other applicable 
requirements of this subchapter, each 
shipper of a foreign-made Type B, Type 
B(U), Type B(M), or fissile material 
package for which a competent 
authority certificate is required by the 
IAEA "Regulations for the Safe 
Transport of Radioactive Materials, 
Safety Series No. 6," shall also comply 
with the following requirements: 
***** 

Subparts J through O—[Removed and 
Reserved] 

136. Subparts J, K, L. M, N, O are 
removed and reserved. 

Appendix B [Amended] 

137. In appendix B to part 173, the 
following changes are made: 

a. The title is amended by changing 
the word "POLYETHYLENE" to 
"PLASTIC". 

b. In the first and second paragraphs, 
the word "polyethylene" is removed and 
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replaced with the word “plastic” 
wherever it appears. 

c. In the second sentence of the first 
paragraph, the phrase “§ 173.24(d)(3)" is 
removed and replaced with the phrase 

§ 173.24(e)(3)(iii)". 

d. In paragraph 6, the phrase “a height 
of 1.2 meters (3.9 feet) onto solid 
concrete" is removed and replaced with 
the phrase "a height determined in 
accordance with § 178.603(d) of this 
subchapter onto a rigid non-resilient, 
flat and horizontal surface". 

138. Appendix C is added to part 173 
to read as follows: 

Appendix C to Part 173 —Procedure for 
Base-level Vibration Testing 

Base-level vibration testing shall be 
conducted as follows: 

1. Three sample packaging9. selected at 
random, must be filled and closed as for 
shipment A non-hazardous material may be 
used In place of the hazardous material if it 
has essentially the same physical 
characteristics. 

2 . The three packages must be placed on a 
vibrating platform that has a vertical double¬ 
amplitude (peak-to-peak displacement) of one 
inch. The packages should be constrained 
horizontally to prevent them from falling off 
the platform, but must be left free to move 
vertically, bounce and rotate. 

3. The test must be performed continuously 
for one hour at a frequency that causes each 
package to be raised from the vibrating 
platform to such a degree that a piece of 
material of approximately 1.6 mm (0.063 inch) 
thickness (such as steel strapping or 


paperboard) can be passed between the 
bottom of any package and the platform. 

4. Immediately following the period of 
vibration, each package shall be removed 
from the platform, turned on its side and 
observed for any evidence of leakage. 

5. Rupture or leakage from any of the 
packages constitutes failure of the test. 

139. Appendix D is added to part 173 
to read as follows: 

Appendix D to Part 173—Test Methods 
for Dynamite (Explosive, Blasting, Type 
A) 

1. Test method D-l—Leakage test A 
wooden stick, 114 mm (4.5 inches) long and 
4.6 mm (0.2 inch) inch in diameter, with a 
sharpened end is used to punch 5 holes in one 
end of the wrapper of a dynamite cartridge. A 
cork stopper is placed on the bottom of a 
glass volumetric cylinder. The dynamite 
cartridge is placed, perforated end down, 
resting on the cork stopper in the cylinder. 
The entire assembly is placed in an oven at 
38 # C (100 *F) for 48 hours and then examined 
visually for evidence of leakage. 

2. Test method D-2—Centrifugal exudation 
test The test apparatus consists of a glass 
tube, 135 mm (5.3 inches) long and one inch in 
diameter, with both ends open, and is 
assembled in the following manner: 

(a) Close the bottom with a plastic plug of 
diameter equal to the inner diameter of the 
glass tube: 

(b) Place a small amount of absorbent 
cotton on top of the plug; 

(c) Place a plastic disk that matches the 
inner diameter to the glass tube and has 
seven small perforations on top of the cotton; 
and 


(d) Place 10 g (0.35 ounce) of the dynamite 
sample on top of the disk. 

The assembled glass tube is then placed in a 
hand-operated centrifuge and spun for one 
minute at 600 rpm (revolutions per minute). 
The dynamite sample is then removed from 
the glass tube and weighed to determine the 
percent of weight loss. 

3. Test method D-3—Compression 
exudation test The entire apparatus for this 
test is shown in Figure 1 of this appendix. 

The test is conducted using the following 
procedures: 

(a) A glass tube. 135 mm (5.3 inches) long 
and one inch in diameter, is held on a 
wooden base: 

(b) A small amount of absorbent cotton is 
placed into the bottom of the glass tube; 

(c) Ten g (0.35 ounce) of dynamite sample 
are placed on top of the cotton in the glass 

tube: 

(d) A small amount of absorbent cotton is 
placed on top of the dynamite sample; 

(e) A plastic disk that matches the inner 
diameter of the glass tube and has seven 
small perforations is placed on top of the 
cotton; 

(f) A plastic plug matching the inner 
diameter of the glass tube is then placed on 
top of the disk; 

(g) The glass tube assembly is placed under 
the compression rod. and compression is 
applied by means of the weight on the metal 
lever rod. The sample is compressed for one 
minute; and 

(h) The dynamite sample is then removed 
from the glass tube and weighed to determine 
the percent of weight loss. 

BILUNG CODE 4910-60-M 
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FIGURE 1 

COMPRESSION APPARATUS 
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140. Appendix E is added to part 173 
to read as follows: 

Appendix E to Part 173—Guidelines for 
the Classification and Packing Group 
Assignment of Class 4 Materials 

1. General. Tests and criteria for 
assignment to the three divisions of Class 4 
are addressed below. The following 
principles should be applied to the 
classification of. and assignment of a packing 
group to. a new material or a new 
composition of existing material(s) not 
already covered by the entries in the 

§ 172.101 Hazardous Material Table. 

2 . Classification and packing group 
assignment of a Division 4.1 material. 

a. A wetted explosive is listed as Division 
4.1 in the $ 172.101 Hazardous Material Table 
after consideration of all appropriate data to 
ensure that its explosive properties are 
suppressed. Packing Group 1 is assigned to 
any wetted explosive. 

b. A self-reactive material is listed in the 
§ 172.101 Hazardous Material Table after 
consideration of the particular properties of 
the material. The following considerations 
apply: 

(1) Any self-reactive material which, when 
packaged for transport, can detonate, is 
forbidden. 

(2) Any self-reactive material which in 
laboratory testing shows a high mechanical 
sensitivity and is liable to detonate or 
deflagrate rapidly is forbidden. (Deflagration 
is the subsonic transmission of a 
decomposition front through a material 
without the necessary participation of oxygen 
from the air.) 

(3) Any self-reactive material which in 
laboratory testing shows a high mechanical 
sensitivity is provisionally acceptable as a 
self-reactive material of Division 4.1, 
provided that this formulation does not 
detonate or deflagrate rapidly. 

(4) Assignment of Packing Groups. Packing 
Group II is assigned to self-reactive 
materials. 

c. Readily combustible solids are classed in 
Division 4.1 in accordance with the following 
test methods and the procedure indicated in 
the flow-chart, figure E-l of this appendix. 

( 1 ) Preliminary screening tesL 

(A) The material in its commercial form, is 
formed into an unbroken strip or powder 
train about 250 mm long by 20 mm wide by 10 
mm high on a cool, impervious, low- 
heatconducting base plate. 

(BJ A hot flame (minimum temperature 1000 
*C) from a gas burner (minimum diameter 5 
mm is applied to one end of the powder train 
until the powder ignites or for a maximum of 
2 minutes (5 minutes for powders of metals or 
metal-alloys). Note whether combustion 
propagates along 200 mm of the train within 
the 2 minute test period (or 20 minutes for 
metal powders). 

(C) If the material does not ignite and 
propagate combustion either by burning with 
flame or smoldering along 200 mm of the 
powder train within the 2 minute (or 20 
minute) test period, then the material may not 
be classified as a flammable solid and no 
further testing is required. 

(D) If the material propagates burning of a 
200 mm length of the powder train in less 


than 2 minutes, or less than 20 minutes for 
metal powders, the full test program below 
must be carried out. 

(2) Burning rate test. 

(A) The powdered or granular material, in 
its commercial form, is loosely filled into a 
mold 250 mm long with a triangular cross- 
section of inner height 10 mm and width 20 
mm. (See Figure E-2 of this appendix.) On 
both sides of the mold, in the longitudinal 
direction, two metal sheets are mounted as 
lateral limitations which extend 2 mm beyond 
the upper edge of the triangular cross-section 
(Figure E-2 of this appendix). The mold is 
then dropped three times from a height of 2 
cm onto a solid surface. The lateral 
limitations are then removed and the 
impervious, non-combustible, low heat 
conducting plate is placed on top of the mold, 
the apparatus inverted and the mold 
removed. Pasty materials are spread on a 
non-combustible surface in the form of a rope 
250 mm in length with a cross-section of 
about I cm *. Any suitable ignition source, 
such as a small flame or a hot wire of 
minimum temperature 1000 *C. is used to 
ignite the pile at one end. In the case of a 
moisture-sensitive material, the test must be 
carried out as quickly as possible, after its 
removal from the container. 

(B) Arrange the pile across the draft in a 
fume-chamber. The air speed must be 
sufficient to prevent fumes escaping into the 
laboratory and should not be varied during 
the test. A draft screen may be erected 
around the apparatus. 

(C) Add 1 ml of a wetting solution to the 
pile 30-40 mm beyond the 100 mm timing 
zone. (See 2c(2)d.) The addition of wetting 
agents may be necessary because, with many 
materials, water rolls off the sides of the pile. 
Wetting agents used must be free from 
combustible diluents and the total active 
matter in the wetting solution may not exceed 
1 percent. This liquid may be added to a 
hollow up to 3 mm deep and 5 mm in 
diameter in the top of the pile. Apply the 
wetting solution to the ridge drop by drop, 
ensuring the whole cross-section of the pile is 
wetted without loss of liquid from the sides. 
The liquid must be applied over the shortest 
possible length of the pile consistent with 
avoiding loss from the sides. This portion of 
the test is not applicable to metal powders. 

(D) Ignite one end of the pile. When the pile 
has burned a distance of 80 mm. measure the 
rate of burning over the next 100 mm. Note 
whether or not the wetted zone stops 
propagation of the flame. The test is 
performed six times using a clean cool plate 
each time, unless a positive result is observed 
earlier. 

(3) Criteria for classification. 

(A) Powdered, granular or pasty materials 
are classified in Division 4.1 when the time of 
burning of one or more of the test runs, 
according to the test method described in 
2.3.2, is less than 45 s or the rate of burning is 
more than 2.2 mm/s. 

(B) Powders of metals or metal alloys are 
classified when they can be ignited and the 
reaction spreads over the whole length of the 
sample in 10 minutes or less. 

(4) Assignment of packing groups. 

(A) Combustible solids (other than metal 
powders). Packing Group II is assigned if the 


burning time is less than 45 s and the flame 
passes the wetted zone. Packing Group III is 
assigned if the burning time is less than 45 * 
and the. wetted zone stops the flame 
propagation for at least 4 minutes. 

(B) Powders of metal or metal alloys. 
Packing Group II is assigned if the zone of 
reaction spreads over the whole sample in 5 
minutes or less. Packing Group III is assigned 
if the reaction spreads over the whole length 
of the sample in more than 5 minutes. 

d. Solids which may cause or contribute to 
fire through friction are classified in Division 
4 1 by analogy with existing entries. The 
packing group for solids which may cause or 
contribute to a fire through friction is 
assigned by comparison with existing 
classifications or in accordance with any 
appropriate special provision. 

3. Division 4.2 — Materials liable to 
spontaneous combustion 

a. Py'tvphoric materials. 

( 1 ) Test method for solid pyrophoric 
materials. One to two cm 3 of the powdery 
material to be tested is poured from about 
1 m height onto a non-combustible surface 
and it is observed whether the material 
ignites during dropping or within 5 minutes of 
settling. This procedure is repeated six times 
unless a positive result is obtained earlier. 

( 2 ) Test method for liquid pyrophoric 
materials. 

(A) Part 1: A porcelain cup of about 10 cm 
diameter is filled with diatomaceous earth or 
silica gel at room temperature to a height of 
about 5 mm. Approximately 5 ml of the liquid 
to be tested is poured into the prepared 
porcelain cup and it is observed if the 
material ignites within 5 minutes. This 
procedure is repeated six times unless a 
positive result is obtained earlier. 

(B) Part 2: A 0.5 ml test sample is delivered 
from a syringe to an indented dry No. 3 
Whatman filter paper. The test is conducted 
at 25±2 *C and a relative humidity of 50±5 
percent. Observations are made to see if 
ignition or charring occurs on the filter paper 
within five minutes after the liquid to be 
tested is introduced. This procedure is 
repeated three times using fresh filter paper 
each time unless a positive result is obtained 
earlier. 

(3) Criterion for classification. 

(A) Solid material. If the sample ignites in 
one of the tests, the material is considered 
pyrophoric and should be classified in 
Division 4.2. 

(B) Liquid material. If the liquid ignites in 
part 1 of the test, or if it ignites or chars the 
filter paper in part 2 of the test, it is 
considered to be pyrophoric and should be 
classified in Division 4.2. 

(4) Assignment of packing group. Packing 
Group I is assigned to all pyrophoric solids 
and liquids. 

b. Self-heating materials. 

( 1 ) Test method for self-heating materials. 

(A) A hot air circulating type of oven with 
an inner volume of more than 9 liters and 
capable of controlling the internal 
temperature at 140±2 *C is used. 

(B) Cubic sample containers of 2.5 cm and 
10 cm side, made of stainless steel net with a 
mesh opening of 0.053 mm. with their top 
surface open, are used. Each container is 
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housed in a cubic container cover made from 
a stainless steel net with a mesh opening of 
0.595 mm and slightly larger than the sample 
container, so that the container fits in this 
cover. In order to avoid the effect of air 
circulation, another stainless steel cage, 
made from a net with a mesh opening of 0595 
mm and 15x 15x25 cm in size, is further 
installed to house the cover. 

(C) Chromel-Aiumel thermocouples of 0.3 
mm diameter are used for temperature 
measurement. One is placed in the center of 
the sample and another between the sample 
container and the oven wall. The 
temperatures are measured continuously. 

(D) The sample, powder or granular, in its 
commercial form, is filled to the brim of the 
sample container and the container tapped 
several times. If the sample settles, more is 
added. If the sample is heaped, it is leveled to 
the brim. The container is housed in the cover 
and cage, then hung at the center of the oven. 

(E) The oven temperature is raised to 140 
*C and kept there for 24 hours. The 
temperature of the sample is recorded. The 
first test is conducted with a 10 cm cube 
sample. Observations are made to determine 
if spontaneous ignition occurs or if the 
temperature of the sample exceeds 200 *C. If 
negative results are obtained, no further test 
is necessary. If positive results are obtained, 
a second test is conducted with a 2.5 cm cube 
sample to determine the data for packing 
group assignment. 

(2) Criteria for classification. A self¬ 
heating materia! should be classified in 
Division 4.2 if in the first test using a 10-cm 
cube sample, spontaneous ignition occurs or 
the temperature of the sample exceeds 200 *C 
during the 24-hour testing time. This criterion 
is based on the self-ignition temperature of 
charcoal, which is 50 *C for a cubic volume of 
27 m 3 and 140 *C for a one-litre sample. 
Materials with self-ignition temperatures 
higher than 50 °C for 27 m* should not he 
classified in Division 4.2. 

(3) Assignment of packing groups. 

(A) Packing Croup If is assigned to 
materials which give positive results when 
tested with the 2.5 cm cube sample. 

(B) Packing Croup III is assigned to 
materials which give positive results when 
tested with the 10-cm cube sample but which 


give a negative result with a 2.5-em cube 
sample. 

4. Division 4.3—Dangerous when wet 
materials. 

The following test method is used to 
determine whether the reaction of a material 
with water leads to the development of a 
dangerous amount of gases which may be 
flammable or toxic. The test method can be 
applied to solid and liquid materials. It is not 
applicable to pyrophoric materials. 

a. Test method. The material should be 
tested at a temperature of 20 *C and 
atmospheric pressure by bringing if into 
contact with water. Fora solid material, the 
package should be inspected for 8ny particles 
< 500 pm diameter. If that powder 
constitutes more than 1 percent (mass) of the 
total or if the material is friable, then the 
whole of the sample should be ground to a 
powder before testing to allow for a 
reduction in particle si 2 e during handling and 
transport otherwise tlie material should be 
tested in its commercial state. The testing 
should be performed three times. If 
spontaneous ignition of the gas occurs at any 
step, the material is classified in Division 4.3. 
and no further testing is necessary. 

(1) A small quantity (approximately 2 mm 
diameter) of the test materia! is placed in a 
trough of distilled water at 20 *C. It is noted 
whether any gas is evolved and if if 
spontaneously ignites. 

(2) A small quantity of the test materia! 
(approximately 2 mm diameter} is placed in 
the center of a filter paper which is floated 
flat on the surface of distilled water at 20 "C 
in a 100 mm diameter evaporating dish. The 
filter paper is to keep the material in one 
place, under which condition the likelihood of 
spontaneous ignition of any gas is greatest. It 
is noted whether any gas is evolved ami if it 
spontaneously ignites. 

(3) The test materia! is made into a pile 
approximately 2 cm high and 3 cm in 
diameter with an indentation in the top. A 
few drops ol water are added to the hollow. 

It is noted whether any gas is evolved and if 
it spontaneously ignites. 

(4) Water is put into the dropping funnel 
and enough of the material (up to a maximum 
weight at 25 g) to produce between 100 cm* 
and 250 cm 3 of gas is weighed and placed in 


a conical flask. The tap of the dropping 
funnel is opened to let the water info the 
conical flask and a slop watch is started. The 
volume of gas evolved is measured by any 
suitable means. The time taken for all the gas 
to be evolved is noted and, where possible, 
intermediate readings are taken. The rate of 
evolution of gas is calculated over 7 hours at 
1-hour intervals. If the rate of evolution is 
erratic or is increasing after 7 hours, the 
measuring time should be extended to a 
maximum time of 5 days. The 5-day test may 
be stopped if the rate of evolution becomes 
steady or continually decreases and 
sufficient data has been established to assign 
a packing group to the material or to 
determine that the materia! should not be 
classified in Division 4.3. If the chemical 
identity of the gas is unknown, the gas should 
be tested for flammability and toxicity. 

b. Criteria for classification. A materia) 
should be classified In Division 4.3 ifr 

(1) spontaneous ignition takes place in any 
step of the test procedure, or 

(2) there is an evolution of a flammable or 
toxic gas at a rate greater than 1 liter per 
kilogram of the materia! per hour. 

c. Assignment of packing groups. 

(t) Packing Croup f is assigned to any 
materia! which reacts vigorously with water 
at ambient temperatures and demonstrates 
generally a tendency for the gas produced to 
ignite spontaneously, or which reacts readily 
with w afer at ambient temperatures such that 
the rate of evolution of flammable or toxic 
gas is equal to or greater than 10 liters per 
kilogram of material over any 1 minute. 

(2) Packing Group II is assigned to any 
material which reacts readily with water at 
ambient temperatures such that the maximum 
rate of evolution of flammable or toxic gas is 
equal to or greater than 20 liters per kilogram 
of material per hour, and which does not 
meet the criteria for Packing Croup L 

(3) Packing Group III is assigned to any 
material which reacts slowly with water at 
ambient temperatures such that the maximum 
rate of evolution of flammable or toxic gas is 
greater than 1 liter per kilogram of material 
per hour, and which does not meet the 
criteria fur Packing Croups I or II. 

BILLING CODE 4910-e0~«f 
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FIGURE E-lt FLOW CHART FOR ASSIGNING READILY COKBUStiBLE SOLIDS 
< EXCEPT HETAL POWDER) TO DIVISIOH 4.1 
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F t CUR£ E-2 POWDER TRAIS MO r D 
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Length of mold: 250 ma 
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141. Appendix F is added to part 173 
to read as follows: 

Appendix F to Part 173 —Guidelines for 
the Classification and Packing Group 
Assignment of Division 5.1 Materials 

/. Introduction 

This test method is designed to measure 
the potential for a solid substance to increase 
the burning rate or burning intensity of a 
combustible substance when the two are 
ihoroughly mixed. Two tests are run in 
triplicate for each substance to evaluated, 
one at a 1- to 1- ratio, by mass, of the sample 
to sawdust and one at a 4- to 1- ratio, by 
mass, of the sample to sawdust. To determine 
whether a materia! should be in Division 4.1, 
the burning characteristics of each mixture 
are compared with a standard having a 1- to 
1- ratio, by mass, of ammonium persulfate 
and sawdust. If a material is classified in 
Division 5.1. the packing group is determined 
using the same method, with potassium 
perchlorate and potassium bromate 
substituted for ammonium persulfate as 
appropriate. 

2. Procedure 

(a) Ammonium persulfate, potassium 
perchlorate, and potassium bromate are 
reference substances. These substances 
should pass through a sieve mesh size 
smaller than 0.3 mm and should not be 
ground. Dry the reference substances at 65 °C 
for 12 hours and keep in a desiccator until 
required. 

(b) The combustible material for this test is 
softwood sawdust. It should pass through a 
sieve mesh smaller than 1.6 mm and should 
contain less than 5 percent of water by 
weight. If necessary, spread it in a layer less 
than 25 mm thick, dry for 4 hours and keep in 
a desiccator until required. 

(c) Prepare a 30.0g±0.1 g mixture of the 
reference substance and sawdust in a 1- to 1- 
ratio. by mass. Two 30.0±0.1 g mixtures of 
(he material to be tested, in the particle size 
in which it is to be transported, and the 
sawdust, are prepared in ratios of 1-to-l, by 
mass and 4-to-l by mass. Each mixture 
should be mixed mechanically without 
excessive stress as thoroughly as possible. 

(d) The test should be conducted In a 
wntilated area under the following ambient 
conditions: 

temperature 20 °C±5 *C 


humidity 50 percent ± 10 percent 

(e) Form each of the mixtures into a conical 
pile with dimensions of approximately 70-mm 
base diameter and 60-mm height on a cool, 
impervious, low-heat-conducting surface. 
Ignite the pile by means of a wire of inert 
metal in the form of a circular loop 40 mm in 
diameter positioned inside the pile 1 mm 
above the test surface. Heat the wire 
electrically to 1000 *C until the first sign of 
combustion are observed or it is clear that 
the pile cannot be ignited. Turn off the 
electrical power used to heat the wire as 
soon as there is combustion. 

(f) Record the time from the first 
observable sign of combustion to the end of 
all reaction: smoke, flame, incandescence. 

(g) Repeat the test three times for each of 
the two mixing ratios. 

3. Criteria for classification 

A substance should be classified in 
Division 5.1 if, in either concentration tested, 
the mean burning time of the sawdust, 
established from three tests, is equal to or 
less than that of the average of the lluee tests 
with ammonium persulfate mixture. 

4. Assignment of pecking group 

(a) Packing Group I is assigned to any 
substance which, in either mixture ratio 
tested, exhibits a burning time less than 
potassium bromate. 

(b) Packing Group II is assigned to any 
substance which, in either mixture ratio 
tested, exhibits a burning time equal to or 
less than that of potassium perchlorate and 
the criteria for Packing Group I are not met. 

(c) Packing Group UI is assigned to any 
substance which, in either concentration 
tested, exhibits a bum time equal to or less 
than that of ammonium persulfate and the 
criteria for Packing Groups I and II are not 
met. 

PART 174—CARRIAGE BY RAIL 

142. The authority citation for part 174 
continues to read as follows: 

Authority: 49 App. U.S.C 1803.1804,1808, 

49 CFR 1.53(e). 1.53. app. A to part 1. 

§174.8 (Amended] 

143. In § 174.8, paragraphs (b) and (c), 
the phrase “Class A explosives** is 
removed and replaced with the phrase 


“Division 1.1 or 1.2 (Class A explosive) 
materials**. 

§174.10 tAmended) 

144. In § 174.10, the following changes 
are made: 

a. In paragraph (a), the phrase 
“EXPLOSIVES A** is removed and 
replaced with the phrase “EXPLOSIVES 
1.1 or 1.2 (EXPLOSIVES A) *. 

b. In paragraph (d), the word 
“explosives** is removed and replaced 
with the phrase “Class 1 (explosive) 
materials**. 

§174.14 [Amended] 

145. In § 174.14, paragraph (b), the 
phrase “flammable liquid or gas, or a 
poison gas** is removed and replaced 
with the phrase “Division 2.1 
(flammable gas]. Division 2.3 (poisonous 
gas) or Class 3 (flammable liquid) 
material**. 

§174.16 (Amendedl 

146. In § 174.16, the following changes 
are made: 

a. In paragraph (a), the word 
“explosives’* is removed and replaced 
with the phrase “Class 1 (explosive) 
materials**. 

b. In paragraphs (b)(1), (b)(2), and 
(b)(3), the phrase “Class A explosives” 
is removed and replaced with the phrase 
“Division 1.1 or 1.2 (Class A explosive) 
materials’*. 

§174.13 [Amendedl 

147. In § 174.18, the word “explosives” 
is removed and replaced with the phrase 
“Class 1 (explosive) materials’* in both 
places it appears. 

§ 174.25 [Amendedl 

148. In § 174.25, paragraph (a)(2), the 
table is revised to read as follows: 

§ 174.25 Additional information on 
waybills, switching orders and other 
billings. 

(a) * * * 

( 2 ) • * * 


Class/Division 

Placard notation 

Placard endorsement 

Division 1.1 —_.,. I(I . lin .„. , , 

Placarded EXPLOSIVES 1 1 1 

Explosives. 

F*nl/viivf»« 

Dvisjon 1.2. ............ 

Placarded EXPLOSIVES 1 2 *.. 

Division 1.1 or 1.2, and Div. 2.3 ’(chemical ammunition)____... 

Division 1.3__—-..... .. 

Placarded EXPLOSIVES 1.1 or EXPLOSIVES 1.2, and 
POISON GAS » 

Placarded EXPLOSIVES 1 3 

Explosives and poison gas. 

Dangerous. 

Dangerous. 

Dangerous. 

Dangerous. 

Dangerous. 

Dangerous. 

Poison gas Zone A. 
Dangerous. 

Dangerous. 

Dwsion 1.4... 

Placarded EXPLOSIVES 1 4 

Division 1.5 ........_...... ... 

Placarded EXPLOSIVES 1.5.. . 

Division 1.6 .... ...... 

Placarded EXPLOSIVES 1 6 

Division 2.1____ 

Placarded FLAMMABLE GAS 

Division 2 2...... 

Placarded NONFLAMMABLE GAS___.... 

Division 23 Zone A *..... 

Placarded POISON GAS 1 

Ovision 2.3 (other than Zone A)... 

Placarded POISON GAS 

Class 3__ 

Placarded FLAMMABLE... 

Combustible Liquid............ 

Placarded COMBUSTIBLE 

(None). 

Dangerous. 

Dangerous. 

Dangerous. 

D«v>s»on 4.1 . ... . 

Placarded FLAMMABLE SOLID 

Division 4.2_________ 

Placarded SPONTANEOUSLY COMBUSTIBLE 

Division 4 3__________ 

Placarded DANGEROUS WHEN WET... 
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Class/Division 

Placard notation 

Placard endorsement 

Division 5.1.. 

Placarded OXIDIZER......... 

Dangerous. 

Dangerous. 

Poison PG 1 Zone A. 

Dangerous. 

Radioactive material. 

Dangerous. 

(None). 

(None). 

Dangerous. 

Dangerous. 

(None. 

Division 5.2...... ...... 

Placarded ORGANIC PEROXIDE .. . 

Division 6.1 PG 1 Zone A *.....„.... 

Placarded POISON 1 ... 

Division 6.1 PG 1 and II (other than PG 1 Zone A)... 

Placarded POISON. 

Class 7 . 

Placarded RADIOACTIVE... 

Class 8 ......... w ....................................... 

Placarded CORROSIVE... 

Class 9. 

(None).......... 

ORM-O....... 

(None).„. 

Mixed loads of hazardous materials placarded DANGEROUS... 

Tank cars which contain a residue of a hazardous material other than a 
combustible liquid. 

Tank cars which contain a residue of a combustible liquid. 

Placarded DANGEROUS. 

See Sec. 174.25(c).... 

See 174.25(c)..... 




‘Use of square background required (See § 172.510(a)). 
■Identified as required in § 172.203(m)(3)). 


* • * * « 

§ 174.25 [Amended] 

149. In § 174.25, the following changes 
are made: 

a. In § 174.25, paragraph (a)(2)(i), the 
phrase “ 3 /s of an inch” is removed and 
replaced with the phrase “9 mm (0.4 
inch)”. 

b. In paragraph (a)(2)(ii), the phrase 
" Vi o of an inch*’ is removed and 
replaced with the phrase “.25 cm (0.98 
inch)*'. 

c. In paragraph (c), the phrase 
“Petroleum Naptha” is removed and 
replaced with the word “Naptha", the 
phrase “Combustible liquid" is removed 
and replaced with the phrase “Class 3" 
and the phrase “Placarded: 
COMBUSTIBLE—RESIDUE" is removed 
and replaced with the phrase 
“Placarded: FLAMMABLE—RESIDUE". 

d. In paragraph (d), the phrase 
“Explosives A" is removed and replaced 
with the phrase “Division 1.1 or 1.2 
(Class A explosive) materials" each 
place it appears. 

§174.26 [Amended) 

150. In § 174.26, in paragraph (a), the 
phrase “EXPLOSIVE A" is removed and 
replaced with the phrase “EXPLOSIVES 
1.1 or 1.2 (EXPLOSIVES A)" and the 


phrase “POISON GAS" is removed and 
replaced with the phrase “POISON GAS 
(Division 2.3 Hazard Zone A and 
Division 6.1 PG I Hazard Zone A 
materials)". 

§ 174.47 [Amended] 

151. In § 174.47, paragraphs (a) and 

(b), the word “explosives" is removed 
and replaced with the phrase “Class 1 
(explosive) materials". 

§174.49 (Amended] 

152. In § 174.49, the phrase 
“flammable liquids, gases, or vapors" is 
removed and replaced with the phrase 
“Division 2.1 (flammable gas) or Class 3 
(flammable liquid) materials or vapors". 

§ 174.50 [Amended] 

153. In § 174.50, paragraph (d). the 
phrase "three inches in size" is removed 
and replaced with the phrase “7.5 cm (3 
inches) in size". 

§ 174.67 [Amended] 

154. In § 174.67, the following changes 
are made: 

a. In paragraph (a)(3), the phrase “12 
inches high by 15 inches wide" is 
removed and replaced with the phrase 
“30 cm (12 inches) high by 38 cm (15 
inches) wide", the phrase “4 inches 
high" is removed and replaced with the 


phrase “10 cm (3.9 inches)", and the 
phrase “2 inches high" is removed and 
replaced with the phrase “5 cm (2 
inches)". 

b. In paragraph (k), the phrase “36 
inches long" is removed and replaced 
with the phrase “0.9 m (3.0 feet) long". 

155. Section 174.81 is revised to read 
as follows: 

§ 174.81 Segregation of hazardous 
materials. 

(a) This section applies to materials 
which meet one or more of the hazard 
classes defined in this subchapter and 
are in packages which are required to be 
labeled or placarded under the 
provisions of part 172 of this subchapter. 

(b) When a rail car is to be 
transported by vessel, other than a ferry 
vessel, hazardous materials on or within 
that rail car must be stowed and 
segregated in accordance with § 171.12 
of this subchapter. 

(c) In addition to the provisions of 
paragraph (d) of this section, cyanides 
or cyanide mixtures may not be loaded 
or stored with acids. 

(d) Hazardous materials may not be 
loaded, transported, or stored together, 
except as provided in this section, and 
in accordance with the following Table: 


Segregation Table for Hazardous Materials 


Class or Division 

Notes 

1.1, 

1.2 

1.3 

1.4 

1.5 

1.6 

2.1 

2.2 

23 

gas 

zone 

A 

2.3 gas 
other 
than 
zone A 

3 

4.1 

4.2 

4.3 

5.1 

5.2 

6.1 liquids 
PG 1 zone 
A 

7 

8 liquids 
only 

Explosives, 1.1 and 1.2...^, 

A 

• 

• 

• 

• 

• 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Explosives, 1.3. 


• 

• 

• 

• 

• 

X 


x 

x 

x 


x 

x 

x 

x 

x 


x 

Explosives. 1.4.. 


• 

• 

• 

• 

• 

o 


0 

o 

o 


0 




0 


0 

Very insensitive 


• 

• 

• 

m 

• 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

explosives, 1.5. 




















Extremely insensitive 


• 

• 

• 

• 

• 














explosives, 1.6. 




















Flammable gases, 2.1. 


X 

X 

0 

X 




X 

o 



0 

0 

0 

0 

0 

0 

0 

Non-toxic, non-flammable 


X 



X 















gases, 2.2. 




















Poisonous gas Zone A, 


X 

X 

0 

X 


X 




X 

X 

X 

X 

X 

X 



X 

2.3. 




















Poisonous gas other than 


X 

X 

0 

X 


o 




0 

0 

0 

0 

0 

0 



0 

Zone A, 2.3. 




















Flammable liquids, 3. 

B 

X 

X 

0 

X 




X 

o 


0 

0 

0 

0 

o 

X 
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Segregation Table for Hazardous Materials— Continued 


Class of Division 

Notes 

11. 

1.2 

1.3 

1.4 

1.5 

1.6 

2.1 

22 

2.3 

gas 

zone 

A 

2.3 gas 
other 
than 
zone A 

3 

4.1 

4.2 

4.3 

5.1 

5.2 

6.1 liquids 
PG 1 zone 

A 

7 

8 liquids 
only 

Flammable solids, 4.1- 

B 

X 



X 




X 

O 

O 






X 


O 

Sspontaneously 


X 

X 

O 

X 


O 


X 

O 

O 






X 


X 

combustible materials. 




















42 




















Dangerous when wet 


X 

X 


X 


O 


X 

O 

O 






X 


X 

materials, 4 3. 




















Oxidizers, 5.1--- 

A.B 

X 

X 


X 


O 


X 

O 

O 






X 


O 

Organic peroxides, 5.2- 

B 

X 

X 


X 


O 


X 

O 

O 






X 


O 

Poisonous liquids PG 1 


X 

X 

O 

X 


O 




X 

X 

X 

X 

X 

X 



X 

Zone A, 6.1. 




















Radioactive materials. 7— 


X 



X 


O 













Corrosive liquids. 8 . 

B 

X 

X 

O 

X 


O 


X 

O 


0 

X 

X 

O 

O 

X 




(e) Instructions for using the 
segregation table for hazardous 
materials in paragraph (d) of this section 
are as follows: 

(1) The absence of any hazard class or 
division, or a blank space in the Table 
indicates that no restrictions apply. 

(2) The letter M X" in the Table 
indicates that these materials may not 
be loaded, transported, or stored 
together in the same rail car or storage 
facility during the course of 
transportation. 

(3) The letter “O” in the Table 
indicates that these materials may not 
be loaded, transported, or stored 
together in the same rail car or storage 
facility during the course of 
transportation, unless separated by a 
distance of 1.2 m (4 feet) in all 
directions, or separated in a manner 
that, in the event of leakage from 
packages under conditions normally 
incident to transportation, commingling 
of hazardous materials would not occur. 
Notwithstanding the methods of 


separation employed. Class 8 (corrosive) 
liquid materials may not be loaded 
above Class 4 (flammable solid) 
materials or Class 5 (oxidizing) 
materials. 

(4) The in the Table indicates that 
segregation among different Class 1 
(explosive) materials is governed by the 
compatibility table in paragraph (f) of 
this section. 

(5) The notes in the second column of 
the Table mean the following: 

(i) "A” means that, notwithstanding 
the requirements of the letter "X’\ 
ammonium nitrate fertilizer may be 
loaded or stored with Division 1.1 (Class 
A explosive) materials. 

(ii) “ET means that, in addition to the 
requirements of the letter “O", materials 
may not be loaded and transported 
together unless, for each class or 
division, packages are separately 
palletized at a minimum height of 10 cm 
(3.9 inches) off the floor of the rail car, 
or are separated in a manner that, in the 
event of leakage under conditions 


normally incident to transportation, 
commingling of hazardous materials 
would not occur. 

(6) When the 5 172.101 Table or 
§ 172.402 of this subchapter requires a 
package to bear a subsidiary hazard 
label, segregation appropriate to the 
subsidiary hazard must be applied when 
that segregation is more restrictive than 
that required by the primary hazard. 

I lowever, hazardous materials of the 
same class may be stowed together 
without regard to segregation required 
by any secondary hazard if the 
materials are not capable of reacting 
dangerously with each other and 
causing combustion or dangerous 
evolution of heat, evolution of 
flammable, poisonous, or asphyxiant 
gases, or formation of corrosive or 
unstable materials. 

(f) Class 1 (explosive) materials may 
not be loaded, transported, or stored 
together, except as provided in this 
section, and in accordance with the 
following Table: 


Compatibility Table for Class 1 (Explosive) Materials 


Compatibility group 

A 

B 

c 

D 

E 

F 

G 

H 

J 

K 

L 

N 

A 


x 

x 

x 

x 

x 

x 

x 

x 

x 

X 

x 

B.. 

X 


x 

X 

x 

X 

x 

x 

x 

x 

x 

x 


X 

x 


2 

2 

X 

x 

x 

x 

x 

x 

3 

q. 

X 

X - 

2 


2 

x 

x 

x 

x 

x 

x 

3 

E .. , ~~~ 

x 

x 

2 

2 


x 

x 

x 

x 

x 

x 

3 

F.....,._. rr 

x 

x 

X 

X 

x 


x 

x 

x 

x 

x 

x 


x 

x 

x 

x 

x 

x 


x 

x 

x 

x 

x 

H. 

x 

x 

x 

x 

x 

x 

x 


x 

x 

x 

x 

*•._ _ 

x 

x 

X 

x 

x 

x 

x 

x 


x 

x 

x 

K. 

x 

x 

x 

x 

x 

x 

x 

x 

x 


x 

x 


x 

x 

x 

x 

x 

x 

x 

x 

x 

x 

<1 

x 

N.. . 

X 

X 

3 

3 

3 

x 

x 

x 

x 

x 

x 


S . 

x 

4/5 

4/5 

4/5 

4/5 

4/5 

4/5 

4/5 

4/5 

4/5 

x 

4/5 





(g) Instructions for using the 
compatibility table for Class I 
(explosive) materials in paragraph (f) of 
this section are as follows: 


(1) A blank space in the Table 
indicates that no restrictions apply. 

(2) The letter “X” in the Table 
indicates that explosives of different 
compatibility groups may not be carried 


on the same rail car, unless packed in 
separate freight containers (e.g., two or 
more freight containers mounted upon 
the same rail car). 
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(3) The numbers in the Table mean the 
following: 

(i) *T* means explosives from 
compatibility group L may only be 
carried on the same rail car with an 
identical explosive. 

(ii) "2” means any combination of 
explosives from compatibility group C, 

D, or E is assigned to compatibility 
group E. 

(iii) “3“ means any combination of 
explosives from compatibility group C, 

D, or E with those in compatibility group 
N is assigned to compatibility group D. 

(iv) “4” means detonators and 
detonating primers, Division 1.4S (Class 
C explosives), may not be loaded in the 
same car with Division 1.1 and 1.2 
(Class A explosive) materials. 

(v) “5" means Division 1.4S fireworks 
may not be loaded in the same car with 
Division 1.1 or 1.2 (Class A explosive) 
materials. 

(h) Except as provided in paragraph (i) 
of this section, explosives of the same 
compatibility group but of different 
divisions may be transported together 
provided that the whole shipment is 
transported as though its entire contents 
were of the lower division. For example, 
a mixed shipment of Division 1.2 (Class 
A explosive) materials and Division 1.4 
(Class C explosive) materials, 
compatibility group D, must be 
transported as Division 1.2 (Class A 
explosive) materials. 

(i) When Division 1.5 (blasting agent) 
materials, compatibility group D are 
transported in the same freight container 
as Division 1.2 (Class A explosive) 
materials, compatibility group D, the 
shipment must be transported as 
Division 1.1 (Class A explosive) 
materials, compatibility group D. 

156. The subpart D heading is revised 
to read as follows: 

Subpart D—Handling of Placarded Rail 
Cars, Transport Vehicles and Freight 
Containers 

157. A new § 174.82 is added to 
subpart D to read as follows: 

§ 174.82 General requirements for the 
handling of placarded rail cars, transport 
vehicles, freight containers, and bulk 
packages. 

(a) Unless otherwise specified, this 
subpart does not apply to the handling 
of rail cars, transport vehicles, freight 


containers, or bulk packagings, which 
contain combustible liquids, Class 6 PC 
III materials. Class 9 materials, or ORM- 
D materials. 

(b) A placarded rail car, transport 
vehicle, freight container, or bulk 
package may not be transported in a 
passenger train. 

158. Section 174.83 is revised to read 
as follows: 

§ 174.83 Switching placarded rail cars, 
transport vehicles, freight containers, and 
bulk packagings. 

(a) In switching operations where the 
use of hand brakes is necessary— 

(1) It must be determined by trial 
whether a loaded, placarded car, or a 
car occupied by a rider in a draft 
containing a placarded car, has its hand 
brakes in proper working condition 
before it is cut off; 

(2) A loaded, placarded tank car or a 
draft which includes loaded placarded 
tank car may not be cut off until the 
preceding rail car clears the ladder 
track; and 

(3) A loaded, placarded tank car or a 
draft which includes a loaded placarded 
tank car must clear the ladder track 
before another rail car is allowed to 
follow. 

(b) A rail car shall not be allowed to 
move under its own momentum, or be 
coupled into or struck by any other rail 
car with more force than is necessary to 
complete the coupling, when any rail car 
is: 

(1) Placarded in Division 1.1 or 1.2 
(Class A Explosives); 

(2) A tank car placarded in Division 
2.3 (PG I, Hazard Zone A; poisonous 
gas) or 6.1 (PG I, Hazard Zone A; 
poisonous liquid); 

(3) A Class DOT 113 tank car 
placarded in Division 2.1 (flammable 
gas); or 

(4) A placarded flatcar, or a flatcar 
transporting a loaded placarded rail car, 
transport vehicle, freight container, or 
bulk packaging. 

(c) When transporting a rail car, 
transport vehicle, or freight container 
placarded for Division 1.1 or 1.2 (Class 
A explosive) materials in a terminal, 
yard, or on a side track or siding, the 
placarded rail car must be separated 
from the engine by at least one non- 
placarded rail car and must be placed in 
a location so that it will be safe from 


danger of fire. A rail car, transport 
vehicle, or freight container placarded 
for Division 1.1 or 1.2 (Class A 
explosive) materials may not be placed 
under a bridge or overhead crossing, or 
in or alongside a passenger shed or 
station, except during transfer 
operations. 

159. Section 174.84 is revised to read 
as follows: 

§ 174.84 Position In train of loaded 
placarded rail cars, transport vehicles, 
freight containers or bulk packagings when 
accompanied by guards or technical 
escorts. 

A rail car placarded in Division 1.1 or 
1.2 (Class A explosive); Division 2.3 (PC 
I, Hazard Zone A; poisonous gas); or 
Division 6.1 (PG I. Hazard Zone A; 
poisonous liquid) in a moving or 
standing train must be next to and 
ahead of any car occupied by the guards 
or technical escorts accompanying the 
placarded rail car. However, if a rail car 
occupied by the guards or technical 
escorts has temperature control 
equipment in operation, it must be the 
fourth car behind any car requiring 
Division 1.1 or 1.2 (Class A explosive) 
placards. 

160. Section 174.85 is revised to read 
as follows: 

§ 174.85 Position in train of placarded 
cars, transport vehicles, freight containers, 
and bulk packagings. 

(a) Except as provided in paragraphs 
(b) and (c) of this section, the position in 
a train of each loaded placarded car, 
transport vehicle, freight container, and 
bulk packaging must conform to the 
provisions of this section. 

(b) A car placarded “RADIOACTIVE” 
must be separated from a locomotive, 
occupied caboose, or carload of 
undeveloped film by at least one non- 
placarded car. 

(c) A car placarded “RESIDUE” must 
be separated from a locomotive or 
occupied caboose by at least one non- 
placarded car. 

(d) Position of rail cars in a train. In 
the following table: 
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POSITION IN TRAIN OF PLACARDED CARS TRANSPORTING HAZARDOUS MATERIALS 



Placard 

Placard Group 

Placard Group 

Placard 

RESTRICTIONS 

Group 1 


l 


1 

Group 4 

Rail Car 

Tank 

Car 

Rail 

Car 

Tank 

Car 

Rail 

Car 

Rail Car 


i When Vain length permits, placarded car may not be nearer than the sixth car from the engine or 

X 

X 


X 



occupied caboose. 

2 when train length does not permit, placarded car must be placed near the middlo of the Vain, but 

X 

X 


X 



not nearer than the second car from an engine or occupied caboose. 

3 . An open-top car when any of the lading protrudes beyond the car ends or if shifted would protrude 

X 

X 


X 



beyond the car ends. 

4 Loaded flat car except closed TOFC/COfC equipment, auto carriers, and other specially-equipped 

X 

X 


X 



cars with tie-down devices for handling vehicles. Permanent bulk head flat cars are considered the 
same as open-top cars. 







5 Any rail car. Vansport vehicle, or freight container with temperature conVoi equipment or internal 
combustion engine in operation. 

6. Placarded cars may not be placed next to each other based on the following; 

X 

X 


X 



Plarflrrl Grew in 1 .-....... 


X 

X 

X 

X 

X 

PlamrH Grot jo 2 ....... . 

X 



X 

X 

X 

piararil Grnnn 3 ._.... 

X 

X 

X 



X 

Plararrl Grew jo 4 ..... 

X 

X 

X 

X 

X 










PLACARD GROUP: 

Group 1—Dtvts>ons 1.1 and 1.2 (Class A explosive) materials. _ _ _ L .. _ 

Group 2— Divisions 1.3. 1.4. 1.5 (Class B and C explosrve). Class 2 (compressed aas; other than Div 2.3, PG I, Zone A), Class 3 (flammable liquid). Class 4 
(flammable solid). Class 5 (oxidizing), class 6 (poisonous liquid; other than Div 6.1, PG t. Zone A), and Class 8 (corrosive) matenals. 

Group 3—envisions 2.3 (PG I, Zone A; poisonous gas) and 6.1 (PG I. Zone A; poisonous liquid) matenals. 

Group 4—Class 7 (radioactive) matenals. 


(1) Where an "X” appears at the 
intersection of a Placard Group column 
and a Restriction row, the corresponding 
restriction applies. 

(2) “Rail Car” means a car other than 

a tank car. 

(3) For purposes of this subpart, each 
unit of an articulated intermodal rail car 
shall be considered as one car. 

§ 174.86 l Removed 1 

161. Section 174.86 is removed. 

§ 174.87 [Removed] 

162. Section 174.87 is removed. 

§ 174.88 [Removed) 

163. Section 174.88 is removed. 

§ 174.89 [ Removed 1 

164. Section 174.89 is removed. 

§174.90 [Removed! 

165. Section 174.90 is removed. 

§ 174.91 [Removed] 

166. Section 174.91 is removed. 

§ 174.92 [Removed] 

167. Section 174.92 is removed. 

§ 174.93 [Removed] 

168. Section 174.93 is removed. 

Subpart E—Class I (Explosive) 

Materials 

169. The subpart E heading is revised 
to read as set forth above. 

§ 174.1C0 [Amended] 

170. In § 174.100, the following 
changes are made: 


a. In the section heading and 
paragraph (b). the word “explosives'* is 
removed and replaced with the phrase 
“Class I (explosive) materials’* each 
place it appears. 

b. In paragraph (a), the word 
“Explosives’* is removed and replaced 
with the phrase “Class 1 (explosive) 
materials'*. 

c. In paragraph (b), the word 
“explosive" is removed and replaced 
with the phrase “Class 1 (explosive) 
material*'. 

§ 174.101 [Amended! 

171. In § 174.101, the following 
changes are made: 

a. In paragraph (b), the phrase “Class 
A or Class B explosives” is removed and 
replaced with the phrase “Division 1.1, 
1.2, or 1.3 (Class A or Class B explosive) 
materials" both places it appears, and 
the phrase “500 pounds" is revised to 
read “226 kg (500 pounds)”. 

b. In paragraph (o) introductory text, 
the phrase “Class A or Class B 
explosives” is removed and replaced 
with the phrase “Division 1.1,1.2, or 1.3 
(Class A or Class B explosive) 
materials" both places it appears. 

c. In paragraph (c), the phrase "high 
explosives, low explosives or black 
powder" is removed and replaced with 
the phrase “Division 1.1 or 1.2 (Class A 
explosive) materials". 

d. In paragraphs (a), (d), (h). and (1), 
the phrase "Class A explosives" is 
removed and replaced with the phrase 
"Division 1.1 or 1.2 (Class A explosive) 
materials" and in paragraph (nj 
introductory text, the phrase "Class A 
explosive" is removed and replaced 


with the phrase "Division 1.1 or 1.2 
(Class A explosive) material". 

e. In paragraph (h), the word 
"Explosives" is removed and replaced 
with the phrase "Class 1 (explosive) 
materials" in the second and last 
sentences. 

f. In the section heading and 
paragraphs (e). (f), (i). (j), (k), (n)(2), 
(o)(l), and (o)(4), the word "explosives" 
is removed and replaced with the phrase 
"Class 1 (explosive) materials" each 
place it appears. 

g. In paragraphs (n)(l), (n)(3), (o)(2), 
and (o)(3). the phrase "8 miles per hour" 
is removed and replaced with the phrase 
"13 km (8.1 miles) per hour". 

§174.102 [Amended] 

172. In § 174.102, the following 
changes are made: 

a. In paragraphs (a) and (b), the 
phrase "Class A explosives" is removed 
and replaced with the phrase “Division 
1.1 or 1.2 (Class A explosive) materials". 

b. In paragraph (b), "Explosives" and 
"explosives" are removed and replaced 
with the phrase "Class 1 (explosive) 
materials" both places they appear. 

§ 174.103 (Amended 1 

173. In § 174.103, the following 
changes are made: 

a. In paragraph (a), the phrase "high 
explosives" is removed and replaced 
with the phrase "Division 1.1 or 1.2 
(Class A explosive) materials". 

b. In paragraphs (a), (c) introductory 
text, and (e), the word "explosives" is 
removed and replaced with the phrase 
"Class 1 (explosive) materials". 
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c. In paragraph (d). the phrase “at 
least 2 inches" is removed and replaced 
with the phrase “at least 5 cm (2 
inches)". 

§174.104 [ Amended 1 

174. In § 174.104, the following 
changes are made: 

a. In the section heading and 
paragraphs (a), (b) introductory text, (c), 
(d), (e), and (f), the phrase “Class A 
explosives" is removed and replaced 
with the phrase “Division 1.1 or 1.2 
(Class A explosive) materials". 

b. In paragraph (a), the phrase “80,000 
pounds capacity" is removed and 
replaced with the phrase “36,300 kg 
(80,028 pounds) capacity". 

c. In paragraphs (b)(4), (b)(7), and 
(b)(8), the word “explosives" is removed 
and replaced with the phrase “Class 1 
(explosive) materials". 

d. In paragraph (b)(10). the phrase 
“three-eighths inch thick" is removed 
and replaced with the phrase “1 cm (0.4 
inch) thick". 

e. In paragraph (b)(ll), the phrase “at 

least 12 inches" is removed and 
replaced with the phrase “at least 30 cm 
(12 inches)". \ 

f. In paragraph (f), the phrase “7 by 7 
inches, or 6 by 8 inches" is removed and 
replaced with the phrase “18 by 18 cm 
(7.1 by 7.1 inches) or 15 by 20 cm (5.9 by 
7.9 inches)". 

§174.105 [Amended] 

175. In § 174.105, in the section 
heading and text, the phrase “Class A 
explosives" is removed and replaced 
with the phrase “Division 1.1 or 1.2 
(Class A explosive) materials". 

§174.106 (Amended] 

176. In § 174.106, in the section 
heading and paragraphs (a), (b), and (c), 
the phrase “Class A explosives" is 
removed and replaced with the phrase 
“Division 1.1 or 1.2 (Class A explosive) 
materials". 

§174.107 [Amended] 

177. In § 174.107, the following 
changes are made: 

a. In the section heading and 
paragraphs (a) and (b), the phrase 
“Class A explosives" is removed and 
replaced with the phrase “Division 1.1 or 
1.2 (Class A explosive) materials". 

b. In paragraph (b). the word 
“explosives" is removed and replaced 
with the phrase “Class 1 (explosive) 
materials" each place it appears. 

§174.109 [Amended] 

178. In § 174.109, the word 
“explosives" is removed and replaced 
with the phrase “Class 1 (explosive) 
materials". 


§174.110 [Amended] 

179. In § 174.110, the following 
changes are made: 

a. The phrase “Class A explosives" is 
removed and replaced with the phrase 
“Division 1.1 or 1.2 (Class A explosive) 
materials". 

b. The phrase “150 pounds" is 
removed and replaced with the phrase 
“68 kg (150 pounds)". 

c. The word “explosives" is removed 
and replaced with the phrase “Class I 
(explosive) materials". 

d. The phrase “1 inch thick" is 
removed and replaced with the phrase 
“2.5 cm (0.98 inch) thick". 

e. The phrase “2 inches high" is 
removed and replaced with the phrase 
“5 cm (2 inches) high". 

f. The phrase “EXPLOSIVES A 
placards" is removed and replaced with 
the phrase “EXPLOSIVES 1.1 or 1.2 
(EXPLOSIVES A) placards". 

g. The phrase “Explosives A" is 
removed and replaced with the phrase 
“Division 1.1 or 1.2 (Class A explosive) 
materials". 

§174.112 (Amended] 

180. In § 174.112, in the section 
heading and paragraphs (a), (b), (c) 
introductory text, and (c)(3), the phrase 
“Class B explosives" is removed and 
replaced with the phrase “Division 1.3 
(Class B explosive) materials and 
Division 1.2 (devices corresponding to 
Class B explosive) materials" each place 
it appears. 

§174.114 [Amended] 

181. In § 174.114, the following 
changes are made: 

a. The paragraph (a) designation is 
removed. 

b. The section heading phrase 
“ ‘EXPLOSIVES A* laden cars" is 
removed and replaced with the phrase 
“Cars loaded with Division 1.1 or 1.2 
(explosive) materials". 

c. The phrase “ ‘EXPLOSIVES A‘ 
placards" is removed and replaced with 
the phrase “EXPLOSIVES 1.1 or 
EXPLOSIVES 1.2 (EXPLOSIVES A) 
placards". 

§174.115 [Amended] 

182. In § 174.115, in the section 
heading and paragraphs (a), (b) 
introductory text, and (b)(3), the phrase 
“Class C explosives" is removed and 
replaced with the phrase “Division 1.4 
(Class C explosive) materials" each 
place it appears. 

Subpart F—Detailed Requirements for 
Class 2 (Gases) Materials 

183. The subpart F heading is revised 
to read as set forth above. 


§ 174.200 [Amended] 

184. In § 174.200, the following 
changes are made: 

a. In paragraphs (a) and (b), the 
phrase “Flammable gases" is removed 
and replaced with the phrase “Division 

2.1 (flammable gas) materials" and in 
paragraph (c) introductory text the 
phrase “flammable gases" is removed 
and replaced with the phrase "Division 

2.1 (flammable gas) materials". 

b. In paragraph (c)(4), the phrase 
“over 130 degrees F“ is removed and 
replaced with the phrase “over 54 °C 
(129 *F)". 

§174.201 (Amended] 

185. In § 174.201. the following 
changes are made: 

a. In the section heading, the phrase 
“Compressed gas" is removed and 
replaced with the phrase “Class 2 
(gases) material". 

b. In paragraphs (a) introductory text 
and (c), the phrase “compressed gases" 
is removed and replaced with the phrase 
“Class 2 (gases) materials". 

§174.204 [Amended] 

186. In § 174.204, the following 
changes are made: 

a. In paragraph (a) introductory text, 
the phrase “compressed gas" is removed 
and replaced with the phrase “Class 2 
(gases) material". 

b. In paragraph (a)(2)(i), the phrase 
“flammable cryogenic liquid" is, 
removed and replaced with the phrase 
“Division 2.1 (flammable gas) material 
that is a cryogenic liquid". 

§174.208 [Amended] 

187. In § 174.208, the following 
changes are made: 

a. In paragraph (a), the phrase 
“flammable liquid or gas" is removed 
and replaced with the phrase “Class 3 
(flammable liquid) materials or Division 

2.1 (flammable gas) materials". 

b. In paragraph (b), the phrase 
“poisonous liquid, gas, or solid" is 
removed and replaced with the phrase 
“Division 6.1 (poisonous) or Division 2.3 
(poisonous gas) materials". 

§174.280 [Amended] 

188. In § 174.280, the following 
changes are made: 

a. In the section heading, the phrase 
“Poison gases" i9 removed and replaced 
with the phrase “Division 2.3 (poisonous 
gas) materials". 

b. In § 174.280, the phrase “poison 
label" is removed and replaced with the 
phrase “POISON GAS label”. 

189. Section 174.290 is revised to read 
as follows: 
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§ 174.290 Materials extremely poisonous 
bv inhalation shipped by, for, or to the 
Department of Defense. 

(a) General. The provisions of this 
section apply only to materials 
extremely poisonous by inhalation 
which are Division 2.3 materials in 
Hazard Zone A and Division 6.1 
materials in Hazard Zone A, as defined 
in 5 173.133(a)(2) of this subchapter. 

Such materials when shipped by, for, or 
to the Department of Defense may be 
transported by rail only if loaded and 
handled in accordance with the 
requirements of this section. 

(b) A Division 2.3 Hazard Zone A or a 
Division 6.1 Hazard Zone A material 
extremely poisonous by inhalation may 
be transported in: 

(1) UN 1N1 or UN 1N2 metal drums or 
equivalent military specification metal 
drums, by boxcar, gondola car (flat 
bottom), or stock car in carload lots. See 
§ 174.55(a) (1) through (4) and § 174.600 
for blocking, bracing, and stowage 
requirements: 

(2) Tanks which are authorized under 
thi subchapter for a Hazard Zone A 
material extremely poisonous by 
inhalation. Specification DOT 106A 

(§§ 179.300 and 179.301 of this 
subchapter), mounted on or secured to a 
multi-unit car or gondola car (flat 
bottom) in carload lots only; 

(3) Bombs, by boxcar, or gondola car 
(Cat bottom) in carload lots only; or 

(4) Projectiles or ammunition for 
cannon with gas filled projectiles, by 
boxcar in carload or less-than-carload 
lots. 

(c) Each shipment of one or more 
carloads of a material extremely 
poisonous by inhalation, as described in 
paragraph (b) of this section, must be 
accompanied by a Department of 
Defense qualified escort supplied with 
equipment to handle leaks and other 
packaging failures which could result in 
escape of the material. The escort shall 
remain with the shipment during the 
entire time that it is in the custody of the 
carrier and in the event of leakage or 
escape of material, shall make repairs 
and perform decontamination as 
necessary. 

(d) When a material extremely 
poisonous by inhalation is transported 
in a tank, the tank must be securely 
mounted on a rail car especially 
provided for it or on a gondola car 
prepared with substantial wooden 
frames and blocks. 

(e) Bombs, projectiles, and cannon 
ammunition being transported by rail 
must be loaded, blocked and braced as 
shown in Bureau of Explosives Pamphlet 
No. 6A, or Department of Defense 
specifications. When a shipment is 
loaded in a gondola car it must be 


securely blocked and braced and not 
loaded higher than the sides of the car. 

(f) When a material extremely 
poisonous by inhalation is transported 
in drums with filling holes in the heads, 
they must be loaded on their bottoms. 
They may be loaded in rows, lengthwise 
of the car and any space between the 
sides of the car and the nearest row of 
drums must be "filled in" with wooden 
boards or lumber nailed to sides of the 
car sufficient in length and width to 
contact both hoops of drums, or they 
may be loaded across the car in 
staggered stacks of which the number of 
drums in alternate stacks is reduced by 
one drum. All drums in stacks following 
the first stack loaded in the end of the 
car must be placed tightly into the angle 
of the space formed by the sidewalls of 
the drum in the preceding stack. Any 
space between the sides of the car and 
the drums in stacks having the greater 
number of drums must be filled in with 
wooden boards or lumber nailed to 
sides of the car sufficient in length and 
width to contact both hoops of the 
drums. 

(g) When a material extremely 
poisonous by inhalation is transported 
in drums with filling holes in the sides, 
they must be loaded on their sides with 
the filling holes up. They must be loaded 
lengthwise of the car in rows and any 
space between the sides of the car and 
the nearest row of drums must be filled 
in with wooden boards or lumber nailed 
to sides of the car sufficient in length 
and width to contact both hoops of the 
drums. 

(h) When a material extremely 
poisonous by inhalation is transported 
in drums in a boxcar, they must be 
loaded from ends of the car toward the 
space between the car doors, and there 
braced by center gates and wedges. See 
Sketch 1, Bureau of Explosives Pamphlet 
No. 6. 

(i) The doorways of a boxcar in which 
a material poisonous by inhalation is 
being transported must be protected by 
one of the methods prescribed in Sketch 
1, Bureau of Explosives Pamphlet No. 
6A. 

Subpart G—Detailed Requirements for 
Class 3 (Flammable Liquid) Materials 

190. The subpart G heading is revised 
to read as set forth above. 

§174.300 [Amended] 

191. In § 174.300, the following 
changes are made: 

a. In paragraph (a), the phrase 
"Flammable liquids" is removed and 
replaced with the phrase "Class 3 
(flammable liquid) materials" and in 
paragraph (c) introductory text, the 


phrase "flammable liquids" is removed 
and replaced with the phrase "Class 3 
(flammable liquid) materials". 

b. In paragraph (b), the phrase 
"flammable liquid" is removed and 
replaced with the phrase "Class 3 
(flammable liquid) materials". 

c. In paragraph (c)(4), the phrase "over 
130 degrees F* is removed and replaced 
with the phrase "over 54 °C (129 °F)". 

d. Paragraph (d) is removed and 
paragraph (e) is redesignated as 
paragraph (d). 

e. In newly designated paragraph (d). 
the phrase "flammable liquids" is 
removed and replaced with the phrase 
"Class 3 (flammable liquid) materials". 

§ 174.304 [Amended] 

192. In § 174.304, in the section 
heading the phrase "Flammable liquids" 
is removed and replaced with the phrase 
"Class 3 (flammable liquid) materials" 
and in the text the phrase "flammable 
liquid" is removed and replaced with 
the phrase "Class 3 (flammable liquid) 
material". 

193. Section 174.380 is revised to read 
as follows: 

§ 174.380 Class 3 (flammable liquid) 
materials, with a subsidiary hazard of 
Division 6.1 (poisonous) material with 
foodstuffs. 

(a) A carrier may not transport any 
package of Class 3 (flammable liquid) 
material bearing a POISON label in the 
same car with materials marked as or 
known to be foodstuffs, feed, or any 
other edible materials intended for 
consumption by humans or animals. 

(b) A carrier must separate any 
package of Class 3 (flammable liquid) 
material bearing a KEEP AWAY FROM 
FOOD label from materials marked as 
or known to be foodstuffs, feed, or any 
other edible materials intended for 
consumption by humans or animals as 
required in 5 174.81(e)(3) for classes 
identified with the letter "O" in the 
Segregation Table for Hazardous 
Materials. 

Subpart H—Detailed Requirements for 
Class 4 (Flammable Solid) Materials 

194. The subpart H heading is revised 
to read as set forth above. 

§ 174.410 [Amended] 

195. In § 174.410, paragraph (d), the 
phrase "Specification 15A or 12C" is 
removed and replaced with the phrase 
"UN 4C1, UN 4C2, or UN 4G" and the 
phrase "(§§ 178.168,178.206 of this 
subchapter)" is removed. 

196. Section 174.430 is added to read 
as follows: 
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§ 174.430 Special handling requirements 
for Division 4.2 (pyroforic liquid) materials. 

Cylinders containing Division 4.2 
(pyroforic liquid) materials, unless 
packed in strong box or case and 
secured therein to protect valves, must 
be loaded with all valves and safety 
relief devices in the vapor space. All 
cylinders must be secured so that no 
shifting occurs in transit. 

197. Section 174.480 is revised to read 
as follows: 

§ 174.480 Class 4 (flammable solid) 
materials, with a subsidiary hazard of 
Division 6.1 (poisonous) materials, with 
foodstuffs. 

(a) A carrier may not transport any 
package of Class 4 (flammable solid) 
material bearing a POISON label in the 
same car with materials marked as or 
known to be foodstuffs, feed, or any 
other edible materials intended for 
consumption by humans or animals. 

(b) A carrier must separate any 
package of Class 4 (flammable solid) 
material bearing a KEEP AWAY FROM 
FOOD label from materials marked as 
or known to be foodstuffs, feed, or any 
other edible materials intended for 
consumption by humans or animals as 
required in § 174.81(e)(3) for classes 
identified with the letter "O" in the 
Segregation Table for Hazardous 
Materials. 

Subpart I—Detailed Requirements for 
Division 5.1 (Oxidizing) Materials 

198. The subpart I heading is revised 
to read as set forth above. 

§174.510 [Amended] 

199. In § 174.510, the phrase “listed in 
§ 173.182(b) of this subchapter“ is 
removed. 

200. Section 174.580 is revised to read 
as follows: 

§ 174.580 Division 5.1 (oxidizer) materials, 
with a subsidiary hazard of Division 6.1 
(poisonous materials), with foodstuffs. 

(a) A carrier may not transport any 
package of Division 5.1 (oxidizer) 
material bearing a POISON label in the 
same car with materials marked as or 
known to be foodstuffs, feed, or any 
other edible materials intended for 
consumption by humans or animals. 

(b) A carrier must separate any 
package of Division 5.1 (oxidizer) 
material bearing a KEEP AWAY FROM 
FOOD label from materials marked as 
or known to be foodstuffs, feed, or any 
other edible materials intended for 
consumption by humans or animals as 
required in § 174.81(e)(3) for classes 
identified with the letter “O” in the 
Segregation Table for Hazardous 
Materials. 


Subpart J—Detailed Requirements for 
Division 6.1 (Poisonous) Materials 

201. The Subpart J heading is revised 
to read as set forth above. 

202. Section 174.600 is revised to read 
as follows: 

§ 174.600 Sp« cial handling requirements 
for materials extremely poisonous by 
inhalation. 

A tank car containing a material 
extremely poisonous by inhalation 
which is a Division 2.3 material in 
Hazard Zone A or a Division 6.1 
material in Hazard Zone A. as defined 
in § 173.133(a)(2) of this subchapter, may 
not be transported by rail unless it is 
originally consigned or subsequently 
reconsigned to a party having a private 
track on which it is to be delivered and 
unloaded (see § 171.8 of this subchapter) 
or to a party using railroad siding 
facilities which are equipped for piping 
the liquid or gas from the tank car to 
permanent storage tanks or sufficient 
capacity to receive the entire contents of 
the car. See the requirements in 
§ 174.290 for materials extremely 
poisonous by inhalation which are 
shipped by, for, or to the Department of 
Defense. 

§174.615 [Amended) 

203. In § 174.615, the following 
changes are made: 

a. In paragraph (a), the phrase “Paris 
green" is removed and replaced with the 
phrase “copper acetoarsenite (Paris 
green)". 

b. In paragraphs (a) and (b). the 
phrase “poisonous materials" is revised 
to read “Division 6.1 (poisonous) 
materials" each place it appears. 

204. Section 174.680 is revised to read 
as follows: 

§ 174.680 Division 6.1 (poisonous) 
materials with foodstuffs. 

(a) A carrier may not transport any 
package bearing a POISON label in the 
same car with materials marked as or 
known to be foodstuffs, feed, or any 
other edible materials intended for 
consumption by humans or animals. 

(b) A carrier must separate any 
package bearing a KEEP AWAY FROM 
FOOD label from materials marked as 
or known to be foodstuffs, feed, or any 
other edible materials intended for 
consumption by humans or animals as 
required in § 174.81(e)(3) for classes 
identified with the letter “O" in the 
Segregation Table for Hazardous 
Materials. 


Subpart K—Detailed Requirements for 
Class 7 (Radioactive) Materials 

205. The subpart K heading is revised 
to read as set forth above. 

§174.700 [Amended) 

206. In § 174.700. the following 
changes are made: 

a. In paragraphs (c). (d), and (e)(2), the 
phrase “radioactive material" and in 
paragraph (e)(3). the phrase 
“Radioactive material" is removed and 
replaced with the phrase "Class 7 
(radioactive) material" each place it 
appears. 

b. In the section heading and 
paragraphs (b). (c). (e) introductory text, 
and (f). the phrase "radioactive 
materials" and in paragraph (e)(1), the 
phrase "Radioactive materials" is 
removed and replaced with the phrase 
"Class 7 (radioactive) materials". 

c. In paragraph (c), the phrase "closer 
than three feet" is removed and 
replaced with the phrase "closer than 1 
m (3 feet)", and the phrase "nor closer 
than 15 feet" is removed and replaced 
with the phrase "nor closer than 4.5 m 
(15 feet)". 

d. In paragraph (d), the phrase "at 
least 20 feet" is removed and replaced 
with the phrase "at least 6 m (20 feet)". 

e. In paragraph (e) introductory text, 
the phrase "weighing 15,000 pounds" is 
removed and replaced with the phrase 
"weighing 6,805 kg (15,002 pounds)" 

f. In paragraph (e)(1), the phrase 
"weighing 5.000 pounds" is removed and 
replaced with the phrase "weighing 
2,268 kg (5.000 pounds)". 

g. In paragraph (e)(3). the phrase 
"weighing 700 pounds" is removed and 
replaced with the phrase "weighing 315 
kg (694 pounds)". 

§ 174.715 (Amended] 

207. In § 174.715, the following 
changes are made: 

a. In paragraphs (a) and (b). the 
phrase "radioactive materials" is 
removed and replaced with the phrase 
"Class 7 (radioactive) materials". 

b. In paragraph (b). the phrase "at 3 
feet" is removed and replaced with the 
phrase "at 1 m (3 feet)" and the phrase 
"3 inches high" is removed and replaced 
with the phrase "8 cm (3 inches) high". 

§ 174.750 [Amended] 

208. In § 174.70, the following changes 
are made: 

a. In paragraphs (a) and (b), the 
phrase "radioactive materials" is 
removed and replaced with the phrase 
"Class 7 (radioactive) materials" each 
place it appears. 

b. In paragraph (b). the phrase 
"radioactive material" is removed and 
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replaced with the phrase "Class 7 
(radioactive) material". 

c. In paragraph (b). the last sentence 
is removed. 

Subpart L—Detailed Requirements for 
Class 8 (Corrosive) Materials 

209. The subpart L heading is revised 
to read as follows: 

§ 174.800 [Amended 1 

210. In § 174.800. the following 
changes are made: 

a. In the section heading, the phrase 
"corrosive materials" is revised to read 
"Class 8 (corrosive) materials". 

b. In paragraph (a), the phrase 
"corrosive liquids" is revised to read 
"Class 8 (corrosive) materials". 

c. In paragraph (a), the first and last 
sentences are removed and the 
designation (a) is removed. 

d. Paragraphs (b) and (c) are removed. 

§ 174.810 lAmendedl 

211. In § 174.810, the following 
changes are made: 

a. In paragraph (a), the phrase "and 
may not be loaded or stored with 
explosives" is removed. 

b. In paragraph (b), the reference 
"§ 173.258" is removed and replaced 
with the reference "§ 173.159". 

§ 174.812 l Removed and Reserved I 

212. Section 174.812 is removed and 

reserved. 

Subpart M—Detailed Requirements for 
Ciass 9 (Miscellaneous Hazardous) 

Materials 

213. The subpart M heading is revised 
to read as set forth above. 

§ 174.840 [Amended] 

214. In 5 174.840, the reference 

"§ 173.1090" is removed and replaced 
with "§ 173.216". 

PART 175—CARRIAGE BY AIRCRAFT 

215. The authority citation for part 175 
continues to read as follows: 

Authority: 49 App. U.S.C. 1803. 1804,1307, 
1808: 49 CFR Part 1. 

§175.10 [ AmendedJ 

216. In § 175.10, the following changes 

are made: 

a. In paragraph (a) (4) (i), the phrase 
“75 ounces (net weight ounces and fluid 
ounces)" is removed and replaced with 
the phrase "2 kg (70 net weight ounces) 
or 2 liters (68 fluid ounces)". 

b. In paragraph (a) (4) (ii). the phrase 
"16 fluid ounces or 1 pound" is removed 
aid replaced with the phrase "47 ml (16 
fluid ounces) or 0.5 kg (1.1 pound)". 

c. In paragraph (a)(8), the phrase 
"radioactive material" is removed and 


replaced with the phrase "Class 7 
(radioactive) materials". 

d. In paragraph (a)(13), the phrase "5 
pounds" is removed and replaced with 
the phrase "2.3 kg (5.07 pounds)" both 
places it appears; and the reference 

"§ 173.615(a)" is removed and replaced 
with the phrase "8 173.217". 

e. In paragraph (a)(14)(vii), the phrase 
"ten feet" is removed and replaced with 
the phrase "3 m (10 feet)". 

f. In paragraph (a)(17), the phrase "4 
pounds" is removed and replaced with 
the phrase "2 kg (4.4 pounds)". 

g. In paragraph (a)(19), the reference 
"§ 173.260(d)" is removed and replaced 
with the reference "§ 173.159(d)". 

§175.25 (Amended! 

217. In § 17.2, in paragraph (a)(2)(h), 
the phrase "three eighths of an inch" is 
removed and replaced with the phrase 
"1 cm (0.4 inch)" and the phrase "one 
quarter inch" is removed and replaced 
with the phrase "6.0 mm (0.2 inch)". 

§175.30 I Amended | 

218. In § 175.30. in paragraph (c)(2), 
the phrase "radioactive materials" is 
removed and replaced with the phrase 
"Class 7 (radioactive) materials". 

§ 175.33 lAmended) 

219. In § 175.33. paragraphs (a)(3) and 
(a)(6), the phrase "radioactive 
materials" is removed and replaced with 
the phrase "Class 7 (radioactive) 
materials". 

§ 175.45 [Amended! 

220. In § 175.45, the following changes 
are made: 

a. In paragraph (a)(2), the phrase 
“radioactive materials" is removed and 
replaced with the phrase "Class 7 
(radioactive) materials". 

b. In paragraph (a)l3), the phrase 
"etiologic agents" is removed and 
replaced with the phrase "materials in 
Division 6.2 (etiologic or infectious 
substances)" both places it appears. 

§ 175.75 (Amended) 

221. In 8 175.75, the following changes 
are made: 

a. In paragraph (a)(2), the phrase "50 
pounds net weight" is removed and 
replaced with the phrase "25 kg (55 
pounds) net weight"; the phrase **150 
pounds net weight" is removed and 
replaced with the phrase "75 kg (165 
pounds) net weight"; and the phrase 
"non-flammable compressed gas" is 
removed and replaced with the phrase 
"Division 2.2 (non-flammable 
compressed gas) materials". 

b. In paragraphs (a)(3) introductory 
text and (a)(3)(h), the phrase 
"radioactive materials" is removed and 


replaced with the phrase "Class 7 
(radioactive) materials". 

c. In paragraph (b), the phrase "ORM 
material" is removed and replaced with 
the phrase "Class 9 (miscellaneous 
hazardous) materials, or ORM-D 
materials". 

§175.81 (Amended) 

222. In § 175.81, paragraph (b), the 
phrase "radioactive materials" is 
removed and replaced with the phrase 
"Class 7 (radioactive) materials". 

§175.85 [Amended] 

223. In 8 175.85. the following changes 
are made: 

a. In paragraph (c)(l)(i). the phrase 
"Radioactive (ICAO Class 7) materials" 
is removed and replaced with the phrase 
"Class 7 (radioactive) materials". 

b. In paragraph (c)(l)(ii), the phrase 
"Poison B (ICAO Division 6.1) liquids 
and solids" is removed and replaced 
with the phrase "Division 6.1 
(poisonous) materials". 

c. Paragraphs (c)(l)(iii) and (c)(l)(vii) 
are removed and paragraphs (c)(l)(iv) 
through (c)(l)(vi) are redesignated as 
(c)(l)(iii) through (c)(l)(v). 

d. In newly designated paragraph 
(c)(l)(iii), the phrase "Etiologic (ICAO 
Division 6.2) agents" is removed and 
replaced with the phrase "materials in 
Division 6.2 (etiologic or infectious 
substances)". 

e. In newly designated paragraph 
(c)(l)(iv), the phrase "Flammable 
liquids" is removed and replaced with 
the phrase "Class 3 (flammable liquid) 
materials" and the phrase "73 *F. (23 
°C.)" is removed and replaced with the 
phrase "23 °C (73 °F)". 

224. In § 175.85, newly designated 
paragraph (c)(l)(v) is revised to read as 
follows: 

§ 175.85 Cargo location. 

* • • * • 

(C) * * * 

( 1 )* * * 

(v) Class 9 (miscellaneous hazardous) 
materials, and ORM-D materials. 


§175.90 lAmended] 

225. In § 175.90, paragraph (d) 
introductory text, the phrase "an 
etiologic agent" is removed and 
replaced with the phrase "a material in 
Division 6.2 (etiologic or infectious 
substance)". 

§175.305 (Amended) 

226. In § 175.305. paragraph (a), the 
reference "§ 173.120" is removed and 
replaced with the reference "§ 173.220". 
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§ 175.310 (Amended] 

227. In § 175.310, the following 
changes are made: 

a. In the introductory paragraph, the 
phrase “more than 20 gallons’* is 
removed and replaced with the phrase 
“more than 76 liters (20 gallons)’*. 

b. In paragraph (c)(1). the phrase “5 
gallons capacity” is removed and 
replaced with the phrase “20 liters (5.3 
gallons) capacity’*; the phrase “DOT 
Specification 12B fiberboard box” is 
removed and replaced with the phrase 
“UN 4G fiberboard box”; the phrase 
“DOT Specification 15A, 15B, 15C, 16A, 


19A or 19B wooden box” is removed and 
replaced with the phrase “UN 4Cl 
wooden box’’; and the phrase “at least 
one-half inch thickness” is removed and 
replaced with the phrase “at least 1.3 cm 
(0.51 inch) thickness”. 

c. In paragraph (c)(2), the phrase “10 
gallons capacity” is removed and 
replaced with the phrase “40 liters (11 
gallons) capacity”; the phrase “DOT 
Specification 15A, 15B. 15C, 16A, 19A or 
19B wooden box” is removed and 
replaced with the phrase “UN 4Cl 
wooden box”; and the phrase “at least 
one-half inch thickness” is removed and 


replaced with the phrase “at least 1.3 cm 
(0. 51 inch) thickness”. 

d. In paragraph (c)(3). the phrase 
“DOT Specification 17E container” is 
removed and replaced with the phrase 
“UN 1A1 steel drum” and the phrase “5 
gallons capacity” is removed and 
replaced with the phrase “20 liters (5.3 
gallons) capacity”. 

228. In § 175.320, paragraph (a), the 
table is revised to read as follows: 

§ 175.320 Cargo aircraft only; only means 
of transportation. 

(a) * * * 


Material 


Class 


Conditions 


Detonators and detonating primers_ 

Detonators and detonating primers.. 

Fuel, aviation, turbine engine; methyl alco¬ 
hol; or toluene. 


Gasoline... 


High explosives.... 


Oil n.o.s.; petroleum oil or petroleum oil. 
n.o.s. 


Combustible liquid ao.s. 


Division 1.1 or 1.2 (Class A) explosives. 

Division 1.4 (Class C) explosives.. 

Class 3 (flammable liquid)... 


Class 3 (flammable liquid)... 


Division 1.1 or 1.2 (Class A) explosives.... 


Class 3 (flammable liquid) 


Class 3 (combustible liquid)..... 


Permitted only when no other hazardous material is aboard the aircraft 

With the exception of Division 1.1 or 1.2 detonators and detonating 
primers, permitted only when there are no Division 1.1 or 1.2 (Class A) 
explosives aboard aircraft. 

Permitted in metal drums authorized for Packing Group I or II liquid 
hazardous materials having rated capacities of 220 liters (58.1 gallons) 
or less. May not be transported in the same aircraft with Class 1 
(explosives). Class 5 (oxidizing), or Class 8 (corrosive) materials. Permu¬ 
ted in installed tanks each having a capacity of more than 450 liters 
(118.9 gallons) subject to the conditions specified in paragraph (c) of 
this section. 

Permitted in metal drum having rated capacities of 220 liters (58.1 gallons) 
or less. May not be transported in the same aircraft with materials 
classed as Class 1 (explosive). Class 5 (oxidizing), or Class 8 (corrosive) 
matenals. Permitted in installed tanks each having a capacity of 450 
liters (118.9 gallons). Subject to the conditions specified in paragraph (c) 
of this section. 

Limited to Class 1 (explosive) materials to be used for blasting. Permitted 
only when no other cargo is aboard the aircraft or when being transport¬ 
ed in the same aircraft with an authorized shipment of any one or more 
of any of the following materials to be used for blasting: 

Ammonium nitrate-fuel oil mixtures. Blasting agent n.o.s. 

Detonating cord. 

Propellant explosive (solid) (Division 1.3) (water gels only) 

Propellant explosive (liquid) (Division 1.3) (water gels only) 

Permitted in metal drums having rated capacities of 220 liters (58.1 
gallons) or less. May not be transported in the same aircraft with 
materials classed as Class 1 (explosive). Class 5 (oxidizing), or Class 8 
(corrosive) materials. Permitted in installed tanks each having a capacity 
of 450 liters (118.9 gallons). Subject to the conditions specified in 
paragraph (c) of this section. 

Permitted in installed tanks each having a capacity of more than 450 liters 
(118.9 gallons) subject to the conditions specified in paragraph (c) of 
this section. 


« * • • 

§ 175.320 [Amended] 

229. In § 175.320. the following 
changes are made: 

a. In paragraph (b)(8). the phrase 
“Class A explosives” is removed and 
replaced with the phrase “Division 1.1 or 
1.2 (explosive) materials”. 

b. In paragraph (b)(9), the phrase 
“within 50 feet” is removed and 
replaced with the phrase “within 15 m 
(49 feet)'*. 

c. In paragraph (c) introductory text, 
the phrase “flammable liquids and 
combustible liquids” is removed and 
replaced with the phrase “Class 3 
(flammable) and combustible liquid) 
materials” and the phrase “110 gallons” 


is removed and replaced with the phrase 
“420 liters (111 gallons)”. 

d. In paragraph (c)(4)(iii), the phrase 
“flammable or combustible liquid” is 
removed and replaced with the phrase 
“Class 3 (flammable and combustible 
liquid) materials” both places it appears 
and the phrase “within 50 feet” is 
removed and replaced with the phrase 
“15 m (50 feet)”. 

230. In § 175.630, the section heading 
is revised to read as follows: 

§ 175.630 Special requirements for 
Division 6.1 (poisonous) materials and 
materials In Division 6.2 (etiologic or 
infectious substances). 

§ 175.630 [Amended] 

231. In § 175.630. the following 
changes are made: 


a. In paragraph (a), the phrase 
“POISON or ETIOLOGIC AGENT label” 
is removed and replaced with the phrase 
“POISON, KEEP AWAY FROM FOOD. 
ETIOLOGIC AGENT, or INFECTIOUS 
SUBSTANCE label” and the phrase 
“poisons or etiologic agents” is removed 
and replaced with the phrase “Division 
6.1 (poisonous) materials or materials in 
Division 6.2 (etiologic or infectious 
substances)” both places it appears. 

b. In paragraph (b), the phrase “such 
poisons” is removed and replaced with 
the phrase “such Division 6.1 
(poisonous) materials”. 

232. In § 175.640, the section heading 
is revised to read as follows: 
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§ 175.640 Special requirements for Class 9 
(miscellaneous hazardous) material. 

§175.640 I Amended | 

233. In § 175.640, the reference 

“§ 173.1090*’ is removed and replaced 
with “§ 173.216”. 

§17.700 [Amended! 

234. In § 175.700. the following 
changes ore made: 

a. In the section heading and 
paragraph (b). the phrase “radioactive 
materials” is removed and replaced with 
the phrase “Class 7 (radioactive) 
materials” each place it appears. 

b. In paragraph (c), the phrase 
“radioactive material” is removed and 
replaced with the phrase “Class 7 
(radioactive) material**. 

§175.701 (Amended) 

235. In § 175.701, in the section 
heading and paragraphs (b)(1) and (b)(2), 
the phrase “radioactive materials*’ is 
removed and replaced with the phrase 
“Class 7 (radioactive) materials” each 
place it appears. 

§175.702 [Amended] 

236. In § 17.702, the following changes 

are made: 

a. In the section heading and 
paragraphs (b)(2)(i) and (b)(2)(iv), the 
phrase “radioactive materials” is 
removed and replaced with the phrase 
“Class 7 (radioactive) materials". 

b. In paragraph (a) and (b)(2)(iii). the 
phrase “20 feet (6 meters)” is removed 
and replaced with the phrase “6 m (20 
feet)". 

c. In paragraph (b)(2)(i), the phrase 
"30 feet (9 meters)*' is removed and 
replaced with the phrase “9 m (30 feet)”. 

§ 175.703 (Amended) 

237. In § 17.703, the following changes 

are made: 

a. In the section heading and 
paragraphs (a), (b), (c) introductory text, 
and (d)(3), the phrase “radioactive 
materials” is removed and replaced with 
the phrase “Class 7 (radioactive) 
materials". 

b. In paragraph (c)(1), the phrase 
"radioactive material” is removed and 
replaced with the phrase “Class 7 
(radioactive) material*'. 

§175.705 [Amended] 

238. In 5 175.705, the section heading 
and paragraph (a), the phrase 

radioactive materials” is removed and 
replaced with the phrase "Class 7 
(radioactive) materials** each place it 
appears. 

PART 176—CARRIAGE BY VESSEL 

239. The authority citation for part 176 
is revised to read as follows: 


Authority: 49 App. U.S.C. 1803.1804,1805. 
1808; 49 CFR Part 1.53. app. A to part 1. 

240. Section § 176.2 is added to read 
as follows: 

§ 176.2 Definitions. 

As used in this part— 

Cantline means the v-shaped groove 
between two abutting, parallel 
horizontal cylinders. 

Cargo net means a net made of fiber 
or wire used to provide convenience in 
handling loose or packaged cargo to and 
from a vessel. 

Clear of living quarters means that 
the hazardous material must be located 
so that in the event of release of the 
material, leakage or vapors will not 
penetrate accommodations, machinery 
spaces or other work areas by means of 
entrances or other openings in 
bulkheads or ventilation ducts. 

Ciosed freight container means a 
freight container which totally encloses 
its contents by permanent structures. A 
freight container formed partly by a 
tarpaulin, plastic sheet, or similar 
material is not a closed freight 
container. 

Commandant (G-AfTHJ means the 
Chief, Marine Technical and Hazardous 
Materials Division, Office of Marine 
Safety, Security and Environmental 
Protection, United States Coast Guard, 
Washington. DC 20593-0001. 

Compartment means any space on a 
vessel that is enclosed by the vessel's 
decks and its sides or permanent steel 
bulkheads. 

CSC safety approval plate means the 
safety approval plate specified in Annex 
I of the International Convention for 
Safe Containers (1972) and conforming 
to the specifications in 49 CFR 451.23 
and 451.25. The plate is evidence that a 
freight container was designed, 
constructed, and tested under 
international rules incorporated into 
U.S. regulations in 49 CFT* parts 450 
through 453. The plate is found in the 
door area of the container. 

Deck structure means a structure of 
substantial weight and size located on 
the weather deck of a vessel and 
integral with the deck. This term 
includes superstructures, deck houses, 
mast houses, and bridge structures. 

Draft means a load or combination of 
loads capable of being hoisted into or 
out of a vessel in a single lift. 

Dunnage means lumber of not less 
than 25 mm (0.98 inch) commercial 
thickness or equivalent material laid 
over or against structures such as tank 
tops, decks, bulkheads, frames, plating, 
or ladders, or used for filling voids or 
fitting around cargo, to prevent damage 
during transportation. 


Explosives anchorage means an 
anchorage so designated under 33 CFR 
part 110, subpart D. 

Explosive article means an article or 
device which contains one or more 
explosive substances. Individual 
explosive articles are identified in the 
schedules for Class 1 (explosive) articles 
found in the IMDG Code. 

Explosives handling facility means— 

(1) A “designated waterfront facility” 
designated under 33 CFR part 126 when 
loading, handling, and unloading Class 1 
(explosives) materials; or 

(2) A facility for loading, unloading, 
and handling military Class 1 
(explosives) materials which is operated 
or controlled by an agency of the 
Department of Defense. 

Explosive substance means a solid or 
liquid material, or a mixture of 
materials, which is in itself capable by 
chemical reaction of producing gas at 
such a temperature and pressure and at 
such a speed as to cause damage to its 
surroundings. Individual explosive 
substances are identified in the 
schedules for Class 1 (explosive) 
substances in the IMDG Code. 

Handling means the operation of 
loading and unloading a vessel; transfer 
to, from, or within a vessel, and any 
ancillary operations. 

Hold means a compartment below 
deck that is used exclusively for the 
carriage of cargo. 

In containers or the like means in any 
clean, substantia], weatherproof box 
structure which can be secured to the 
vessel’s structure, including a portable 
magazine or a closed transport unit. 
Whenever this stowage is specified, 
stowage in deckhouses, mast lockers 
and oversized weatherproof packages 
(overpacks) is also acceptable. 

Incompatible materials means two 
materials whose stowage together may 
result in undue hazards in the case of 
leakage, spillage, or other accident. 

Landing mat means a shock absorbing 
pad used in loading Class 1 (explosive) 
materials on vessels. 

Machinery Spaces of Category A are 
those spaces, and trunks to such spaces, 
which contain: 

(1) Internal combustion machinery 
used for main propulsion: 

(2) Internal combustion machinery 
used for purposes other than main 
propulsion where such machinery has in 
the aggregate a total power output of not 
less than 375 kw; or 

(3) any oil-fired boiler or fuel unit. 

Magazine means an enclosure 

designed to protect certain goods of 
Class 1 (explosive) materials from 
damage by other cargo and adverse 
weather conditions during loading, 
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unloading, and when in transit; and to 
prevent unauthorized access. A 
magazine may be a fixed structure in the 
vessel, a closed freight container, a 
closed transport vehicle, or a portable 
magazine. 

Master of the Vessel, as used in this 
part, includes the person in charge of an 
unmanned vessel or barge. 

Open freight container means a 
freight container that does not totally 
enclose its contents by permanent 
structures. 

Overstowed means a package or 
container is stowed directly on top of 
another. However, with regard to Class 
1 (explosive) stowage, such goods may 
themselves be stacked to a safe level 
but other goods should not be stowed 
directly on top of them. 

Pallet means a portable platform for 
stowing, handling, and moving cargo. 

Palletized unit means packages or 
unpackaged objects stacked on a pallet, 
banded and secured to the pallet by 
metal, fabric, or plastic straps for the 
purpose of handling as a single unit. 

Pie plate means a round, oval, or 
hexagonal pallet without sideboards, 
used in conjunction with a cargo net to 
handle loose cargo on board a vessel. 

Portable magazine means a strong, 
closed, prefabricated, steel or wooden, 
closed box or container, other than a 
freight container, designed and used to 
handle Class 1 (explosive) materials 
either by hand or mechanical means. 

Readily combustible material means 
a material which may or may not be 
classed as a hazardous material but 
which is easily ignited and supports 
combustion. Examples of readily 
combustible materials include wood, 
paper, straw, vegetable fibers, products 
made from such materials, coal, 
lubricants, and oils. This definition does 
not apply to packaging material or 
dunnage. 

Responsible person means a person 
empowered by the master of the vessel 
to make all decisions relating to his or 
her specific task, and having the 
necessary knowledge and experience for 
that purpose. 

Safe working load means the 
maximum gross weight that cargo 
handling equipment is approved to lift. 

Skilled person means a person having 
the knowledge and experience to 
perform a certain duty. 

Skipboard means a square or 
rectangular pallet without sideboards, 
usually used in conjunction with a cargo 
net to handle loose cargo on board a 
vessel. 

Splice as used in § 176.172 of this part, 
means any repair of a freight container 
main structural member which replaces 


material, other than complete 
replacement of the member. 

Transport unit means a transport 
vehicle or a freight container. A "closed 
transport unit" means a transport unit in 
which the contents are totally enclosed 
by permanent structures. An "open 
transport unit" means a transport unit 
which is not a closed transport unit. 
Transport units with fabric sides or tops 
are not closed transport units for the 
purposes of this part. 

Tray means a type of pallet 
constructed to specific dimensions for 
handling a particular load. 

241. In § 176.3, paragraph (b) is 
revised to read as follows: 

§ 176.3 Unacceptable hazardous materials 
shipments. 

* * • * * 

(b) A carrier may not transport by 
vessel any explosive or explosive 
composition described in § 173.54 of this 
subchapter. 

242. Section 176.4 is added to read as 
follows: 

§ 176.4 Port security and safety 
regulations. 

(a) Each carrier, master, agent, and 
charterer of a vessel and all other 
persons engaged in handling hazardous 
materials on board vessels shall comply 
with the applicable provisions of 33 CFR 
parts 6.109,110,125,126, and 160. 

(b) Division 1.1 and 1.2 (Class A and B 
explosive) materials may only be loaded 
on and unloaded from a vessel at— 

(1) A facility of particular hazard as 
defined in 33 CFR 126.05(b); 

(2) An explosives anchorage listed in 
33 CFR part 110; or 

(3) A facility operated or controlled by 
the Department of Defense. 

(c) With the concurrence of the COTP, 
Division 1.1 and 1.2 (Class A and B 
explosive) materials may be loaded on 
or unloaded from a vessel in any 
location acceptable to the COTP. 

243. In § 176.5, paragraph (e) is 
removed and paragraphs (b)(6) and (d) 
are revised to read as follows: 

§ 176.5 Application to vessels. 

• • * * * 

(b) * * * 

(6) A tug or towing vessel, except 
when towing another vessel having 
Class 1 (explosive) materials, Class 3 
(flammable liquids), or Division 2.1 
(flammable gas) materials, in which case 
the owner/operator of the tug or towing 
vessel shall make such provisions to 
guard against and extinguish fire as the 
Coast Guard may prescribe; 

• * • « * 

(d) Except for transportation in bulk 
packagings (as defined in § 171.8 of this 


subchapter), the bulk carriage of 
hazardous materials by water is 
governed by 46 CFR chapter I. 
subchapters D. I, N and O. 

244. Section 176.9 is revised to read as 
follows: 

§ 176.9 “Order-Notify” or “C.O.D." 
shipments. 

A carrier may not transport Division 
1.1 or 1.2 (Class A explosive) materials, 
detonators, or boosters with detonators 
which are: 

(a) Consigned to "order-notify" or 
"C.O.D.", except on a through bill of 
lading to a place outside the United 
States; or 

(b) Consigned by the shipper to 
himself unless he has a resident 
representative to receive the shipment 
at the port of discharge. 

245. In § 176.11, paragraphs (a), (c). 
and (f) are revised to read as follows: 

§176.11 Exceptions. 

(a) A hazardous material may be 
offered and accepted for transport by 
vessel when in conformance with the 
IMDG Code, subject to the conditions 
and limitations set forth in § 171.12(b) of 
this subchapter. Class 1 (explosive) 
materials may be offered and accepted 
for transportation by vessel in 
accordance with this paragraph in place 
of §§ 176.83,176.84, and 176.112 through 
176.174 of this part. A hazardous 
material which conforms to the 
provisions of this paragraph (a) is not 
subject to the requirement specified in 
§ 172.201(d) of this subchapter for an 
emergency response telephone number, 
when transportation of the hazardous 
material originates and terminates 
outside the United States and the 
hazardous material— 

(1) Is not offloaded from the vessel; or 

(2) Is offloaded between ocean vessels 
at a U.S. port facility without being 
transported by public highway. 
***** 

(c) The requirements of this 
subchapter governing the transportation 
of combustible liquids do not apply to 
the transportation of combustible liquids 
in non-bulk (see definitions in § 171.8 of 
this subchapter) packages on board 
vessels. 

• * * * * 

(f) Paragraph (a) of this section does 
not apply to hazardous materials, 
including certain hazardous wastes and 
hazardous substances as defined in 
§ 171.8 of this subchapter, which are not 
subject to the requirements of the IMDG 
Code. 

***** 

246. In § 176.30, paragraphs (a)(3) ana 
(a)(5) are revised to read as follows: 
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§ 176.30 Dangerous cargo manifest. 

(a) • * # 

(3) Shipping name and identification 
number of each hazardous material on 
board as listed in § 172.101 of this 
subchapter or as listed in the IMDG 
Code and an emergency response 
telephone number as prescribed in 
subpart G of part 172 of this subchapter. 

. * * ‘ * 

(5) Classification of the hazardous 
material in accordance with either; 

(i) The Hazardous Materials Table, 

§ 172.101 of this subchapter, or 

(ii) The International Maritime 
Organization’s IMDG Code. 

* * • * • 

247. In § 176.54, the section heading 
and paragraphs (b)(1) and (b)(2) are 
revised to read as follows: 

§175.54 Repairs involving welding, 
burning, and power-actuated tools and 

appliances. 

***** 

(b) * w 

(1) The repairs or work are approved 
by the COTP under 33 CFR 126.15(c); or 

(2) Emergency repairs to the vessel’s 
main propelling or boiler plant or 
auxiliaries are necessary for the safety 
of the vessel. If such repairs are 
performed, the master of the vessel must 
immediately notify the nearest COTP. 

248. Section 176.57 is revised to read 
as follows: 

§ 176.57 Supervision of handling and 

stowage. 

(a) Hazardous materials may be 
handled or stowed on board a vessel 
only under the direction and 
observation of a responsible person 
assigned this duty. 

(b) For a vessel engaged in coastwise 
voyages, or on rivers, bays, sounds or 
lakes, including the Great Lakes when 
the voyage is not foreign-going, the 
responsible person may be an employee 
of the carrier and assigned this duty by 
the carrier, or a licensed officer attached 
to the vessel and assigned by the master 
of the vessel. 

(c) For a domestic vessel engaged in a 
foreign-going or intercoastal voyage, the 
responsible person must be an officer 
possessing an unexpired license issued 
by the USCG and assigned this duty by 
the master of the vessel. 

(d) For a foreign vessel, the 
responsible person must be an officer of 
the vessel assigned this duty by the 
master of the vessel. 

249. Section 176.58 is revised to read 
as follows: 

§ 176.58 Preparation of the vessel. 

(a) Each hold or compartment in 
which hazardous materials are to be 


stowed must be free of all debris before 
the hazardous materials are stowed. 
Bilges must be examined and all residue 
of previous cargo removed. 

(b) All decks, gangways, hatches, and 
cargo ports over or through which 
hazardous materials must be passed or 
handled in loading or unloading must be 
free of all loose materials before cargo 
handling operations begin. 

(c) No debris that creates a fire hazard 
or a hazardous condition for persons 
engaged in handling hazardous 
materials may be on the weather deck of 
a vessel during loading or unloading 
operations. 

(d) Hatch beams and hatch covers 
may not be stowed in a location that 
would interfere with cargo handling. 

250. Section 176.65 is revised to read 
as follows: 

§ 176.65 Alternative stowage procedures. 

When a hazardous material is to be 
loaded on board a vessel and it is 
shown to the satisfaction of the Coast 
Guard Captain of the Port for the place 
where the vessel is being loaded that it 
is impracticable to comply with a 
stowage location requirement specified 
in the § 172.101 Table of this subchapter 
or a segregation, handling or stowage 
requirement specified in this part, the 
Captain of the Port may authorize in 
writing the use of an alternative 
stowage location or method of 
segregation, handling or stowage subject 
to such conditions as he finds will insure 
a level of safety at least equal to that 
afforded by the regulatory requirement 
concerned. 

251. In § 176.69, paragraphs (a) and (b) 
are revised and paragraphs (d) and (e) 
are added to read as follows: 

§ 176.69 General stowage requirements 
for hazardous materials. 

(a) Hazardous materials (except as 
provided in paragraph (c) of this section 
and Class 9 (miscellaneous hazardous 
materials) materials) must be stowed in 
a manner that will facilitate inspection 
during the voyage, their removal from a 
potentially dangerous situation, and the 
removal of packages in case of fire. 

(b) Each package marked in 
accordance with § 172.312(a)(2) of this 
subchapter must be stowed as to remain 
in the position indicated during 
transportation. 

***** 

(d) Packages of hazardous materials 
must be secured and dunnaged to 
prevent movement in any direction. 
Vertical restraints are not required if the 
shape of the package and the stuffing 
pattern preclude shifting of the load. 

(e) Packages of hazardous materials 
must be braced and dunnaged so that 


they are not likely to be pierced by the 
dunnage or crushed by a superimposed 
load. 

§ 176.74 [Amended I 

252. In § 176.74 paragraph (c), the 
word “ORM” is replaced with the words 
"Class 9 (miscellaneous hazardous 
materials) materials”. 

253. In § 176.76, paragraphs (a)(9) and 

(c) are removed and reserved, and the 
section heading and paragraphs (a) 
introductory text, (a)(2), (a)(5) and (b) 
are revised to read as follows: 

§ 176.76 Transport vehicles, freight 
containers, and portable tanks containing 
hazardous materials. 

(a) Except as provided in paragraphs 
(b) through (f) of this section, hazardous 
materials authorized to be transported 
by vessel may be carried on board a 
vessel in a transport vehicle or freight 
container, subject to the following 
conditions (see additional requirements 
concerning the transport of Class 1 
(explosive) materials in §§ 176.168 
through 176.172 of this subchapter): 

• * * * * 

(2) All packages in the transport 
vehicle or freight container must be 
secured to prevent movement in any 
direction. Restraint is not required if the 
shape of the packages, loading pattern, 
and horizontal restraint preclude 
vertical movement of the load within the 
freight container or transport vehicle; 
***** 

(5) Each package marked in 
accordance with § 172.312(a)(2) of this 
subchapter must be stowed as marked; 

***** 

(9) [Reserved] 

* * * • • 

(b) A transport vehicle containing 
hazardous materials may be carried 
only on board a trailership, trainship, 
ferry vessel or car float. 

(c) [Reserved] 

***** 

254. In § 176.78, paragraphs (a), (d). 

(e)(1), (f)(3). and (1) are revised to read 
as follows: 

§ 176.78 Use of power-operated industrial 
trucks on board vessels. 

(a) Power Operated trucks. A power- 
operated truck (including a power- 
operated tractor, forklift, or other 
specialized truck used for cargo 
handling) may not be used on board a 
vessel in a space containing a hazardous 
material unless the truck conforms to 
the requirements of this section. The 
COTP may suspend or prohibit the use 
of cargo handling vehicles or equipment 
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when that use constitutes a safety 
hazard 

t * t • « 

(d) Class 1 (explosive) materials. No 
power-operated truck may be used to 
handle Class 1 (explosive) materials or 
other cargo in an area near Class 1 
(explosive) materials on board a vessel 
except: 

(1) A power-operated truck designated 
EE or EX. 

(2) A power-operated truck designated 
LPS, GS, D, or DS may be used under 
conditions acceptable to the COTP. 

(e) Other hazardous materials. ( 1 ) 
Only an “EX", "EE". "CS". "LPA", or 
"DS" truck may be used in a hold or 
compartment containing Division 2.1 
(flammable gas) materials. Class 3 
(flammable liquids). Class 4 (flammable 
solids) materials, or Class 5 (oxidizers or 
organic peroxides) materials, cottons or 
other vegetable fibers, or bulk sulfur. 
***** 

(f) - 

(3) A forklift truck used to handle 
small objects or unstable loads must be 
equipped with a load backrest extension 
having height, width, and strength 
sufficient to prevent any load, or part of 
it, from falling toward the mast when 
the mast is in a position of maximum 
backward tilt. The load backrest 
extension must be constructed in a 
manner that does not interfere with 
good visibility. 

( 1 ) Packaging and stowage of fuel on 
board a vessel. Division 2.1 (flammable 
gas) materials and flammable liquids 
used as fuel for industrial trucks must be 
packaged and stowed as authorized in 


46 CFR 147.60 or 46 CFR 147.45. 
respectively. 

255. Section 176.83 is revised to read 
as follows: 

§ 176.83 Segregation. 

(а) General. (1) This section applies to 
all cargo spaces on deck and under deck 
on all types of vessels. 

(2) Segregation is obtained by 
maintaining certain distances between 
incompatible hazardous materials or by 
requiring the presence of one or more 
steel bulkheads or decks between them 
or a combination thereof. Intervening 
spaces between such hazardous 
materials may be filled with other cargo 
which is not incompatible with the 
hazardous materials. 

(3) In addition to general segregation 
between classes of hazardous materials, 
there may be a need to segregate a 
particular material from other materials 
which would contribute to its hazard. 
Such segregation requirements are 
indicated by code numbers in Column 
10B of the § 172.101 Table. 

(4) Segregation is not required 
between hazardous materials of 
different classes which comprise the 
same substance but vary only in their 
water content (e.g., sodium sulphide in 
Division 4.2 or Class 8). 

(5) Whenever hazardous materials are 
stowed together, whether or not in a 
transport unit, the segregation of such 
hazardous materials from others must 
always be in accordance with the most 
restrictive requirements for any of the 
hazardous materials concerned. 

(б) When the § 172.101 Table or 

§ 172.402 requires packages to bear a 
subsidiary hazard label or labels, the 


segregation appropriate to the 
subsidiary hazards must be applied 
when that segregation is more restrictive 
than that required by the primary 
hazard. For the purposes of this 
paragraph, the segregation requirements 
corresponding to an explosive 
subsidiary hazard are—except for 
organic peroxides which are those 
corresponding to Division 1.3—thos*» for 
Division 1.4 (Class C explosive) 
materials, 

(7) Where, for the purposes of 
segregation, terms such as "away from" 
a particular hazard class are used in the 
§ 172.101 Table, the segregation 
requirement applies to: 

(i) all hazardous materials within 
the hazard class; and 

(ii) all hazardous materials for 
which a secondary hazard label of that 
class is required. 

(8) Notwithstanding paragraphs (a)(6) 
and (a)(7) of this section, hazardous 
materials of the same class may be 
stowed together without regard to 
segregation required by secondary 
hazards if the materials are not 
incompatible. 

(9) Stowage in a shelter-'tween deck 
cargo space is not considered to be "on 
deck" stowage. 

(b) General Segregation Table. The 
following table sets forth the general 
requirements for segregation between 
the various classes of hazardous 
materials. The properties of materials 
within each class may vary greatly and 
may require greater segregation than is 
reflected in this table. If the § 172.101 
Table sets forth particular requirements 
for segregation, they take precedence 
over these general requirements. 


Table § 176.83(b)— General Segregation Requirements for Hazardous Materials 


[Segregation must also take account of a single secondary hazard label, as required by paragraph (a)(6) of this section.] 


Class 

1.1 

1.2 

1.5 

1.3 

1.4 

16 

2.1 

22 

2.3 

3 

4.1 

4.2 

4.3 

5.1 

5.2 

6.1 

6.2 

7 

8 

9 

Explosives. 1.1. 1.2, 1.5.. 

n 

o 

n 

4 

2 

2 

4 

4 

4 

4 

4 

4 

2 

4 

2 

4 

X 

Explosives. 1.3........ 

n 

<•> 

o 

4 

2 

2 

4 

3 

3 

4 

4 

4 

2 

4 

2 

2 

X 

Explosives. 1.4, 1.6. 

n 

n 

n 

2 

1 

1 

2 

2 

2 

2 

2 

2 

X 

4 

2 

2 

X 

Flammable gases 2.1___ 

4 

4 

2 

X 

X 

X 

2 

1 

2 

X 

2 

2 

X 

4 

2 

1 

X 

Non-toxic, non-flammable gases 22_ 

2 

2 

i 

X 

X 

X 

1 

X 

1 

X 

X 

1 

X 

2 

1 

X 

X 

Poisonous gases 2.3. 

2 

2 

i 

X 

X 

X 

2 

X 

2 

X 

X 

2 

X 

2 

1 

X 

X 

Flammable liquids 3.... 

4 

4 

2 

2 

1 

2 

X 

X 

2 

1 

2 

2 

X 

3 

2 

X 

X 

Flammable solids 4.1. 

4 

3 

2 

1 

X 

X 

X 

X 

1 

X 

1 

2 

X 

3 

2 

1 

>c 

Spontaneously combustible substances 


















42 ..... 

4 

3 

2 

2 

1 

2 

2 

1 

X 

1 

2 

2 

1 

3 

2 

1 

< 

Substances which are dangerous when 


















wet 4.3___ 

4 

4 

2 

X 

X 

X 

1 

X 

1 

X 

2 

2 

X 

2 

2 

1 

X 

Oxidizing substances 5.1.... 

4 

4 

2 

2 

X 

X 

2 

1 

2 

2 

X 

2 

1 

3 

1 

2 

X 

Organic peroxides 5.2..... 

4 

4 

2 

2 

1 

2 

2 

2 

2 

2 

2 

X 

1 

3 

2 

2 

X 

Poisons 6.1.._ _ 

2 

2 

X 

X 

X 

X 

X 

X 

1 

X 

1 

1 

X 

1 

X 

X 

X 

Infectious substances 6-2...... 

4 

4 

4 

4 

2 

2 

3 

3 

3 

2 

3 

3 

1 

X 

3 

3 

X 

Radioactive materials 7 .. 

2 

2 

2 

2 

1 

1 

2 

2 

2 

2 

1 

2 

X 

3 

X 

2 

X 

Corrosives 8. 

4 

2 

2 

1 

X 

X 

X 

1 

1 

1 

2 

2 

X 

3 

2 

X 

X 

Miscellaneous dangerous substances 9... 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 


Numbers and symbols relate to the following terms as defined m this section: 

1— "Away from." 

2— "Separated from." 

3— "Separated by a complete compartment or hold from." 

4— "Separated longitudinally by an intervening complete compartment or hold from." 
X—The segregation, if any. is shown in the § 172.101 Table. 

•—See 5 176.144 ol this Pari for segregation within Class 1. 
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(c) Segregation requirements for 
breakbulk cargo. (1) The requirements 
of this paragraph apply to the 
segregation of packages containing 
hazardous materials and stowed as 
breakbulk cargo; 

(2) Definition of the segregation terms: 
(i) Legend: 

(A) Reference package. 



(B) Package containing incompatible 
goods. 



(C) Deck resistant to fire and liquid. 



Note: Full vertical lines represent 
transverse bulkheads between compartments 
or holds resistant to fire and liquid. 

(ii) "Away from": Effectively 
segregated so that the incompatible 
materials cannot interact dangerously in 
the event of an accident but may be 


carried in the same compartment or hold 
or on deck provided a minimum 
horizontal separation of 3 meters (10 
feet) projected vertically is obtained. 



(iii) "Separated From": In different 
compartments or holds when stowed 
under deck. If the intervening deck is 
resistant to fire and liquid, a vertical 
separation (i.e., in different 
compartments) may be accepted as 
equivalent to this segregation. For “on 
deck" stowage, this segregation means a 
separation by a distance of at least 6 
meters (20 feet) horizontally. 



(iv) "Separated by a complete 
compartment or hold from ": Either a 
vertical or horizontal separation. If the 
intervening decks are not resistant to 
fire and liquid, then only a longitudinal 
separation (i.e., by a intervening 
complete compartment or hold) is 
acceptable. For "on deck" stowage, this 
segregation means a separation by a 
distance of at least 12 meters (39 feet) 
horizontally. The same distance must be 
applied if one package is stowed "on 
deck, and the other one in an upper 
compartment. 



Note: One of the two decks must be 
resistant to fire and liquid. 

(v) "Separated longitudinally by an 
intervening complete compartment or 
hold from ": Vertical separation alone 
does not meet this requirement. Between 
a package "under deck" and one "on 
deck" a minimum distance of 24 meters 
(79 feet) including a complete 
compartment must be maintained 
longitudinally. For "on deck" stowage, 
this segregation means a separation by a 
distance of at least 24 meters (79 feet) 
longitudinally. 


|<- 24 METERS INCLUDING >| 
INTERVENING COMPARTMENT 



(d) Segregation in transport units: 
Two hazardous materials for which any 
segregation is required may not be 
stowed in the same transport unit.. 

(e) Segregation of hazardous 
materials stowed as breakbulk cargo 
from those packed in transport units: (1) 
Hazardous materials stowed as 
breakbulk cargo must be segregated 
from materials packed in open transport 
units in accordance with paragraph (c) 
of this section. 

(2) Hazardous materials stowed as 
breakbulk cargo must be segregated 
from materials packed in closed 
transport units in accordance with 
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paragraph (c) of this section, except 
that: 

(i) Where "away from" is required, no 
segregation between packages and the 
closed transport units is required; and 

(ii) Where "separated from" is 
required, the segregation between the 
packages and the closed transport units 
may be the same as for "away from". 

(f) Segregation of containers on board 
container vessels: (1) This paragraph 


applies to the segregation of freight 
containers which are carried on board 
container vessels, or on other types of 
vessels provided these cargo spaces are 
properly fitted for permanent stowage of 
freight containers during transport. 

(2) For container vessels which have 
cargo spaces used for breakbulk cargo 
or any other method of stowage, the 
appropriate paragraph of this section 
applies to the relevant cargo space. 


(3) Segregation Table: Table 
§ 176.83(f) sets forth the general 
requirements for segregation between 
freight containers on board container 
vessels. 

(4) In Table § 176.83(f), a "container 
space" means a distance of not less than 
6 m (20 feet) fore and aft or not less than 
2.5 m (8 feet) athwartship. 


Table 176.83(f).—S egregation of Containers on Board Container Ships 


Segregation requirement 

Vertical 

Horizontal 

Closed versus 
closed 

Closed versus 
open 

Open versus 
open 


Closed versus closed 

Closed versus open 

Open versus open 

On deck 

Under deck 

On deck 

Under deck 

On deck 

Under deck 

1 "Away from"_.-. j 

One on top of 

Open on top 

Not in the 

Fore and aft.-. 

No restriction.. 

No restriction.. 

No restriction . 

No restriction 

One 

One container 


the other 

ol dosed 

same 



container 

space or 


permit ted 

permitted 

vertical Ime 






space 

one 




unless 







buKthead 




segregated 

Athwartships... 

No restriction.. 

No restriction 

No restriction . 

No restriction.. 

One 

One contain*! 



Otherwise as 

by a deck 






container 

space 



for open 







space 




versus open 









2 "Separated from" .. 

Not in the 

As for open 

Not m the 

Fore and aft—. 

One 

One container 

One 

One container 

One 

One 


same 

versus open 

same 


container 

space or 

container 

space or 

container 

bulkhead 


vertical line 


vertical line 


space 

one 

space 

one 

spaces 



unless 


unless 



bulkhead 


bulkhead. 




segregated 


segregated 

Athwartships... 

One 

One container 

One 

Two container 

Two 

One 


by a deck 


by a deck 


container 

space. 

container 

spaces 

container 

bulkhead 






space 


space 


spaces 


3. "Separated by a com¬ 

Not in the 

As lor open 

Not m the 

Fore and alt -. 

One 

One bulkhead . 

One 

One bulkhead 

Two 

Two 

plete compartment or 

same 

versus open 

same 


container 


container 


container 

bulkheads 

hold from". 

vertical line 


vertical line 


space. 


space. 


spaces 



unless 


unless 

Athwartships... 

Two 

One bulkhead 

Two 

One bulkhead. 

Three 

Two 


*sgfl fbu 


segregated 


container 


container 


container 

bulkheads 


by a deck 


by a deck. 


spaces. 


spaces 


spaces 


4 "Separated longitudinal¬ 

Prohibited. 



Fore and aft.... 

Four 

One bulkhead 

Four 

Two 

Four 

Two 

ly by an intervening 





container 

and four 

container 

bulkheads 

container 

bulkheads 

complete compartment 





spaces 

container 

spaces 


spaces 


or hokJ from". 






spaces* 









Athwartships 

Prohibited_ 

Proh**ted. 

Prohibited.- 

Prohibited —„. 

Prohibited 

Prohibited 


• Containers not lew than 6 meters (20 feet) from intervening bulkhead 
Note: All bulkheads and decks must be resistant to hre and liquid 


(g) Segregation of transport units on 
board trailerships: (1) The requirements 
of this paragraph apply to the 
segregation of transport units which are 
carried on board trailerships or in "roll¬ 
on/roll-off* cargo spaces. 


(2) for trailerships which have spaces 
suitable for breakbulk cargo, containers, 
or any other method of stowage, the 
appropriate paragraph of this section 
applies to the relevant cargo space. 


(3) Segregation Table . Table 
§ 176.83(g) sets forth the general 
requirements for segregation between 
transport units on board trailerships. 


Table 176.83(g)— Segregation of Transport Units on Board Trailerships and Trainships. 










Segregation requirement 


Closed versus closed 

Closed versus open 

Open versus open 



On deck 

Under deck 

On deck 

Under deck 

On deck 

Under deck 

1. "Away From"_:_ 

Fore and aft. 

No restriction. 

No restriction. 

No restriction. 

No restriction, 

No restriction 

At least 3 meters 
At least 3 meters 


Athwartships_ 

No restriction_ 

4| a .rrlnr.! Inn 

no restriction. 

No restriction _ 

No restriction. 

No restriction. 

2. “Separated from".-... 

Fore and aft- 

At least 6 
meters 

At least 6 meters 
or one 
bulkhead. 

At least 6 
meters 

At least 6 meters 
or one 
bulkhead. 

At least 6 
meters or one 
bulkhead 

At least 12 
meters or one 
bulkhead 


Athwartships . 

At least 3 
meters. 

At least 3 meters 
or one 
bulkhead 

At least 3 
meters. 

At least 6 meters.. 

At least 6 
meters 

At least 12 
meters or one 
bulkhead 

3. “Separated by a com¬ 

Fore and aft. 

At least 12 

At least 24 

At least 24 

At least 24 

At least 36 

Two decks or two 

plete compartment or 
hold from**. 


meters. 

meters + deck. 

meters. 

meters + deck. 

meters. 

bulkheads 


Athwartships -. 

At least 12 
meters 

At least 24 
meters -i- deck. 

At least 24 
meters. 

At least 24 
meters + deck. 

At least 36 
meters. 

Prohibited 
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Table 176.83(g)— Segregation of Transport Units on Board Trailerships and Trainships.— Continued 


Segregation requirement 



Closed versus closed 

Closed versus open 

Open versus open 

On deck 

Under deck 

On deck 

Under deck 

On deck 

Under deck 

4. ‘Separated longitudinally 

Fore and aft. 

At least 36 

Two bulkheads or 

At least 36 

At least 48 

At least 48 

Prohibited. 

by an intervening com¬ 


meters. 

at least 36 

meters. 

meters 

meters. 


plete compartment or 



meters -+ two 


including two 



hold from". 



decks. 


bulkheads 




Athwartships. 

Prohibited. 

Prohibited. 

Prohibited . 

Prohibited. 

Prohibited. 

Prohibited. 










Note: All bulkheads and decks must be resistant to fire and liquid 


(h) Segregation on board barge 
carrying vessels: (1) The requirements of 
this section apply to the segregation in 
shipborne barges as well as to the 
segregation between shipborne barges 
carried on board vessels specially 
designed and equipped to carry such 
barges. 

(2) On barge-carrying vessels which 
incorporate other stowage spaces or any 
other method of stowage, barges 
containing hazardous materials must be 
segregated from hazardous materials not 
stowed in barges as prescribed in 
paragraphs (b) and (j) of this section. 

(i) Segregation in shipborne barges: 
Hazardous materials transported in 
shipborne barges must be segregated as 
prescribed in paragraphs (a), (b). and (c) 
of this section. 

(j) Segregation between shipborne 
barges on barge-carrying vessels: (1) 
When a shipborne barge is loaded with 
two or more hazardous materials with 
different requirements for segregation, 
the most stringent applicable 
segregation requirement must be 
applied. 

(2) “Away from*’ and “separated 
from” require no segregation between 
shipborne barges. 

(3) For barge-carrying vessels with 
vertical holds, “Separated by a complete 
compartment or hold from" means that 
separate holds are required. On barge- 
carrying vessels having horizontal barge 
levels, separate barge levels are 
required and the barges may not be in 
the same vertical line. 

(4) “Separated longitudinally by an 
intervening complete compartment or 
hold from" means, for barge-carrying 
vessels with vertical holds, that 
separation by an intervening hold or 
engine room is required. On barge- 
carrying vessels having horizontal barge 
levels, separate barge levels and a 
longitudinal separation by at least two 
intervening barge spaces are required. 

(k) Segregation requirements for ferry 
vessels: A ferry vessel (when operating 
either as a passenger or cargo vessel) 
that cannot provide the separation 
required in this section may carry 


incompatible hazardous materials in 
separate transport vehicles if they are 
stowed to give the maximum possible 
separation. 

256. Section 176.84 is added to read as 
follows: 

§ 176.84 Other requirements for stowage 
and segregation, for cargo vessels and 
passenger vessels. 

(a) General When Column 10B of the 
§ 172.101 Table refers to a numbered or 
alpha-numeric stowage provision for 
water shipments, the meaning and 
requirements of that provision are as set 
forth in this section. Terms in quotation 
marks are defined in § 176.83. 

(b) Table of provisions: 


Code 

Provisions 


(Reserved). 

2 .. 

Temperature controlled material. 

3. .. 

Do not stow with high explosives. 

4. 

(Reserved). 

5 .... 

(Reserved). 

6...-.. 

Emergency temperature matenal. 

7_ 

(Reserved). 

8...... 

Glass carboys not permitted on pas¬ 

10_ 

senger vessels. 

Glass carboys not permitted under 
deck. 

Glass bottles not permitted under 

11_ 

deck. 

Keep away from heat and open 

12— .. 

flame 

Keep as cool as reasonably practica¬ 

13 _ 

ble. 

Keep as dry as reasonably practica¬ 

14.. . 

ble. 

For metal drums, stowage permitted 

15. ..— 

under deck on cargo vessels. 

May be stowed in portable magazine 

16 _ 

or metal locker. 

No other cargo may be stowed in the 

17 .. 

same hold with this material. 
(Reserved). 

18 _ 

Prohibited on any vessel carrying ex¬ 

19. 

plosives (except explosives in Divi¬ 
sion 1.4. Compatibility group S). 
Protect from sparks and open flames 

20 . 

21 . 

Segregation same as for corrosives 
Segregation same as for flammable 

22. 

liquids. 

Segregation same as for flammable 

23. 

liquids if flash point below 61 *C 
(142 - F). 

Segregation same as for flammable 


liquids if flash point between 23 *C 
(73 °F) and 61 *C (142 *F). 


Code 

24....... 

25 .. 

26 . 

27 .. 

28 . 

29 __ 

30 .. 

31 .. 


Provisions 


Segregation same as for flammable 
solids. 

Shade from radiant heat 

Stow “away from*' acids. 

Stow “away from” alkaline com¬ 
pounds. 

Stow “away from** flammable liquids. 

Stow “away from** ammonium com¬ 
pounds. 

Stow “away from** animal or vegeta¬ 
ble oits. 

Stow “away from** combustible mate¬ 
rials. 


32 .. 

33 .. 

34 . 

35 .. 


Stow “away from** copper, its alloys 
and its salts. 

Stow “away from*’ fluondes. 

Stow “away from** foodstuffs. 

Stow “away from** all odor-absorbing 


36.~. 

37.. .. 

38.. .. 

39.. . 

40.. .. 

41 .. .. 

42 .. . 


43.. 

44.. 

45.. .. 
46 ... 

47.. .. 

48.. .. 

49.. .. 

50.. . 


cargo. 

Stow “away from’* heavy metals and 
their compounds. 

Stow “away from*’ hydrazine. 

Stow “away from** all other corro¬ 
sives. 

Stow “away from** liquid halogenated 
hydrocarbons. 

Stow “clear of living quarters". 

Stow "away from’* mercury and its 
compounds. 

Stow “away from** nitric acids and 
perchloric acids not exceeding 50 
percent acid by weight. 

Stow “away from** organic materials. 

Stow “away from" oxidizers. 

Stow “away from” permanganates. 

Stow “away from** powdered metals 

Stow “away from" sodium com¬ 
pounds. 

Stow "away from" sources of heat. 

Stow "away from" corrosives. 

Stow “away from’* sources of heat 
where temperatures in excess of 
55 *C (131 *F) for a period of 24 
hours or more will be encountered 


51 

52 

53 


54_ 


55. 

58_ 

57 _ 

58 . 

59 _ 

60..__ 


61 .. 

62... 


Stow “separated from" acetylene. 

Stow “separated from** acids. 

Stow “separated from" alkaline com¬ 
pounds. 

Stow ’‘separated from" animal or 
vegetable oils. 

Stow "separated from" ammonia. 

Stow ‘‘separated from" ammonium 
compounds. 

Stow "separated from" chlorine. 

Stow “separated from" cyanides. 

Stow “separated from" combustible 
materials. 

Stow "separated from** chlorates, 
chlorites, hypochlorites, nitrites, 
perchlorates, permanganates, and 
metallic powders. 

Stow "separated from" corrosive ma¬ 
terials. 

Stow "separated from** diborane. 
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Code 

63 . 

64 _ 

65 _ 

66 .. 

67 . 

68 _ 

69. 

70.. ..... 

71 _ 

72 . 

73 . 

74 .. 

75 - 

76 . 

77.. . 

78 .. 

79 .. 

80 .. 

81_ 

82.. 

83 . 

84 . 

85 . 

86 .. 

87 .. 

88 .. 


89.... 

90 ... 

91 . 

92 .. 

93 .-. 

94 . 

95 . 

96 . 

97 . 

98 . 

99 . 

100 . 

101. 

102. 

103 .. 

104 - 

105 


Provisions 


Slow "separated from" diethylene 
tnamine. 

Stow "separated from" explosives. 

Stew "separated from" flammable 
substances. 

Stow "separated from" flammable 
solids. 

Stow "separated from" halides. 

Stow "separated from" hydrogen. 

Stow "separated from" hydrogen per¬ 
oxide. 

Stow "separated from" mercury salts. 

Stow "separated from" nitric acid. 

Slow "separated from" nitrogen com¬ 
pounds. 

Stow "separated from" chlorates. 

Stow "separated from" oxidizers. 

Stow "separated from" permangan¬ 
ates. 

Stow "separated by a complete com¬ 
partment or hold from" organic per¬ 
oxides. 

Stow "separated longitudinally by a 
complete compartment or hold 
from" explosives. 

Stow "separated longitudinally by an 
intervening complete compartment 
or hold from" explosives. 

The maximum net quantity in one 
package for this material shipped 
aboard a passenger vessel is limit¬ 
ed to 22.7 kg (50 pounds). 

Toy torpedoes must not be packed 
with other special fireworks. 

Under deck stowage permitted only if 
an indicating substance such as 
chloropicrin has been added. 

Under deck stowage is permitted only 
if containing not more than 36 per¬ 
cent by weight of hydrazine. 

(Reserved). 

Under deck stowage must be in well- 
ventilated space. 

Under deck stowage must be in me¬ 
chanically ventilated space. 

Stow "separated by a complete com¬ 
partment or hold from" explosives 
Division 1.3. 

Stow "separated from" Gass 1 (ex¬ 
plosives) except Division 1.4. 

Stow "separated by a complete com¬ 
partment or hold from" Gass 1 
(explosives) except Division 1.4. 

Segregation same as for oxidizers. 

Stow "separated from" radioactive 
materials. 

Stow "separated from” flammable liq¬ 
uids. 

Stow "separated from" powdered 
materials. 

Stow not accessible to unauthorized 
persons on passenger vessels. 

Plastic jerricans and plastic drums not 
permitted under deck. 

Stow "separated from" foodstuffs. 

Glass carboys not permitted under 
deck on passenger vessels. 

Stow "away from" azides. 

Stow "away from" ail flammable ma¬ 
terials. 

Only new metal drums permitted on 
passenger vessels. 

Stow "away from" flammable solids. 

Stow "separated from" iron oxide. 

Stow "separated from" all odor ab¬ 
sorbing cargoes. 

Only to be loaded under dry weather 
conditions. 

Stow "separated from" bromine 

As approved by the Competent Au¬ 
thority of the country concerned 


■ 


Code 

106_ 

107.. 

108... 

109 _ 

110 . 

111 . 

112 . 

113 . 

114 _ 

115 . 

116 . . 


117 


118 


119 . 

120 . 

121 _ 

122 . 

123_ 

Ml—M6... 


Provisions 


Stow "separated from” powdered 
metal. 

Stow "separated from" peroxides and 
superoxides. 

The transport temperature should be 
indicated on the tank. 

Label as a flammable liquid if flash 
point is 61 ‘C (142 *F) or below. 

Packaging Group II if concentration 
does not exceed 70 percent acid. 

If concentration exceeds 50 percent 
acid, notes 66. 74, 89. and 90 
apply. 

Packaging Group II for concentrations 
not less that 50 percent and Pack¬ 
aging Group III for concentrations 
less than 50 percent. 

Packaging Group II if concentrations 
does not exceed 60 percent acid. 

Corrosive subsidiary risk label re¬ 
quired unless concentration is less 
than 80 percent. 

if packaged in glass bottles, the max¬ 
imum quantity in packing method 1 
on any ship is 500 kg (equivalent to 
450 liters). 

In a cargo space capable of being 
opened up in an emergency. The 
possible need to open hatches in 
case of fire to provide maximum 
ventilation and to apply water in an 
emergency and the consequent 
nsk to the stability of the ship 
through flooding of the cargo 
space should be considered before 
loading. 

In a clean cargo space capable of 
being opened up in an emergency. 
In the case of bagged fertilizer in 
freight containers, it is sufficient if 
in the case of an emergency, the 
cargo is accessible through free 
approaches (hatch entries) and me¬ 
chanical ventilation enables the 
master to exhaust any gases or 
fumes resulting from decomposi¬ 
tion. The possible need to open 
hatches in case of fire to provide 
maximum ventilation and to apply 
water in an emergency and the 
consequent risk to the stability of 
the ship through flooding of the 
cargo space should be considered 
before loading. 

Stowage—Category D, Category E 
freight containers and pallet boxes 
only. Ventilation may be required. 
The possible need to open hatches 
in a case of fire to provide maxi¬ 
mum ventilation and to supply 
water in an emergency, and the 
consequent risk to the stability of 
the ship through flooding of the 
cargo space, should be considered 
before loading. 

Double strip stowage recommended. 

Provide good surface and. through 
ventilation. 

Packaging group III when the flash 
point of the flammable liquid is 
23 *C (73 T) or above. 

Stow "separated from" infectious 
substances. 

Stow "away from" infectious sub¬ 
stances. 

(Reserved). 


(c) Provisions for the stowage of Class 
1 (explosive) materials: (1) Unless 
otherwise specified in Column 10B of the 


§ 172.101 Table, explosive substances 
and explosive articles must be stowed 
as follows: 

(1) On deck: In containers or the like. 

(ii) Under deck: Ordinary stowage. 

(2) The following notes in Column 10B 
of the § 172.101 Table apply to the 
transport of Class 1 (explosive) 
materials by vessel: 


IE. 

2E. 

3E. 


Note 


Provision 


Cargo vessel, on deck, in containers 
or the like. 

Cargo vessel, on deck, in portable 
magazines. 

Cargo vessel, on deck, secured to 
the vessel’s structure. 


4E.. 

5E. 

6E.. 

7E. 

8E.. 

9E.. 

10E. 

11E... 

12E.___ 

13E. 


14E. 

15E. 

16E.. 


17E„. 

18E. 

19E.. 


Cargo vessel, under deck. Magazine, 
Type A. 

Cargo vessel, under deck. Magazine. 
Type B. 

Cargo vessel, under deck. Magazine. 
Type C. 

Cargo vessel, under deck. Ordinary 
Stowage. 

Cargo vessel, under deck. Special 
Stowage. 

Passenger vessel, stowage as for 
cargo vessel. 

Magazine, Type B. if in effectively 
sealed dust-tight packages; other¬ 
wise, Magazine, Type A. 

On-deck portable magazine must be 
steel. 

Stowage as specified by Competent 
Authority. 

On deck, in containers not exceeding 
2.5 metne ton gross per container 
or group. There may not be more 
than 2 such containers or groups, 
they must be separated from each 
other, and from any other explosive 
substance or article by at least 9 m 
(30 feet). Containers or groups 
must be at least 9 m (30 feet) from 
the bridge or accommodation. 

On deck, in steel portable magazines 
or steel freight containers. 

On-deck, containers must be leak- 
proof. 

On deck, in containers or sheeted 
stacks. The gross weight of each 
stack or group of containers may 
not exceed 2.5 metric ton. There 
may not be more than 2 stacks or 
groups of containers; they must be 
separated from each other, and 
from any other explosive sub¬ 
stances or articles by at least 9 m 
(30 feet). Stacks or containers 
must be at least 9 m (30 feet) from 
the bridge or accommodation. 

On deck stowage is recommended 

For international shipments, stow in 
the same manner as is required lor 
"cartridges for weapons’ inert pro¬ 
jectile" UN 0012, Division 1.4S. 

Substances which contain ammonium 
nitrate or other ammonium salts 
must be stowed "away from" Ex¬ 
plosives. Blasting. Type C, UN 


0083 

20E...Stow in accordance with 

§ 172.84(c)(5) of this subchapter 

21E Cargo space ventilation must be 

carefully controlled to avoid exces¬ 
sive condensation 

22E May not be stowed together with ex¬ 

plosive substances containing am- 
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Note 

Provision 

23E ... 

Segregate from other Class 1 (explo- 
sive) materials m the same manner 
as is required for flammable liquids. 


24E- 

Passenger vessels, on deck or under 
deck, in portable magazines only. 

25E.. 

Passenger vessels, in containers or 
the like, on deck only 

26E.. 

Cargo vessel, on deck, in containers 
or the like (non-metallic lining is 
necessary if not in sealed dust tight 
packages). 

27E.. 

Cargo vessel, on deck, in containers 
or the like (non-metallic lining is 
necessary) 

28E. 

Cargo vessel, when items are trans¬ 
ported as projectiles or cartridges 
tor guns, cannons, or mortars, 
notes IE and 7E are applicable. All 
other times, notes 14E. 15E, and 
8E are applicable. 


(3) Explosive articles designated by 
special provision "20E" in Column 10B 
of the 172.101 Table must be stowed as 

follows: 

(i) Projectiles for guns, cannon, or 

mortars: 

(A) On deck: in containers or the like. 

(B) Under deck: ordinary stowage. 

(ii) All other types: 

(A) On deck: in steel portable 
magazines or steel portable magazines 
which are capable of preventing leakage 
of their contents. 

(B) Under deck: Special stowage. 

§ 176.90 (Amended] 

257. In § 176.90, the word "explosive" 
is revised to read "Class 1 (explosive) 
material". 

§ 176.91 (Amended) 

258. In $ 176.91, the words "six 
gallons" are revised to read "23 L (six 
gallons)". 

§ 176.92 (Amended) 

259. In § 176.92, the words 
compressed gas" are revised to read 

“Class 2 (compressed gas) material". 

260. In § 176.93. paragraph (a) 
introductory text is revised to read as 
follows: 

§ 176.93 Vehicles having refrigerating or 
heating equipment 

(a) A transport vehicle fitted with 
refrigerating or heating equipment using 
a flammable liquid or Division 2.1 
(flammable gas) material, or diesel oil as 
fuel, may be transported on a ferry 
vessel. However, the refrigerating or 
heating equipment may not be operated 
while the vehicle is on the vessel, unless 
the equipment complies with the 
following requirements: 
***** 

261. Section 176.96 is revised to read 
as follows: 


§ 176.96 Materials of construction. 

Barges used to transport hazardous 
materials must be constructed of steel. 

§176.98 (Amended] 

262. In § 176.98, the words "Column 
(7)" are amended to read "Column (10)". 

263. Section 176.99 is revised to read 
as follows: 

§ 176.99 Permit requirements for certain 
hazardous materials. 

The permits required by §§ 176.100 
and 176.415 for loading, unloading, and 
handling Divisions 1.1 and 1.2 (Class A 
explosive) materials. Division 1.5 
(blasting agents) materials, ammonium 
nitrate and certain ammonium nitrate 
mixtures and fertilizers must be 
obtained before these materials may be 
loaded on, unloaded from, or handled on 
board a barge or barge-carrying vessel. 
However, a barge loaded with these 
materials being placed on. removed 
from, or handled on board a barge- 
carrying vessel is not subject to these 
permit requirements. 

264-267. Subparts G through J of part 
176 are revised to read as follows: 

Subpart G—Detailed Requirements for 
Class 1 (Explosive) Materials 

Sec. 

176.100 Permit for Divisions 1.1 and 1.2 
(Classes A and B explosive) materials. 
176.102 Supervisory detail. 

176.104 Loading and unloading Class 1 
(explosive) materials. 

176.108 Supervision of Class 1 (explosive) 
materials during loading, unloading, 
handling and stowage. 

Stowage 

176.112 Application of stowage provisions. 
176.116 General stowage conditions for 
Class 1 (explosive) materials. 

176.118 Electrical requirements. 

176.120 Lightning protection. 

176.122 Stowage arrangements under deck. 
176.124 Ordinary stowage. 

176.128 Magazine stowage, general. 

176.130 Magazine stowage Type A. 

176.132 Magazine stowage Type B. 

176.133 Magazine stowage Type C. 

176.134 Vehicles. 

176.136 Special stowage. 

176.137 Portable magazine. 

176.138 Deck stowage. 

Segregation 

176.140 Segregation from other classes of 
hazardous materials. 

176.142 Hazardous materials of extreme 
flammability. 

176.144 Segregation of Class 1 (explosive) 
materials. 

176.145 Segregation in single hold vessels. 

176.146 Segregation from non-hazardous 
materials. 

Precautions During Loading and Unloading 

176.148 Artificial lighting. 

176.150 Radio and radar. 

176.154 Fueling (bunkering). 


176.156 Defective packages. 

176.160 Protection against weather. 

176.162 Security. 

17&164 Fire precautions and firefighting 

Passenger Vessels 

176.166 Transport of Class 1 (explosive) 
materials on passenger vessels. 

Transport Units and Shipborne Barges 

176.168 Transport of Class 1 (explosive) 
materials in vehicle spaces. 

176.170 Transport of Class 1 (explosive! 

materials in freight containers. 

176.172 Structural serviceability of freight 
containers and vehicles carrying Class 1 
(explosive) materials on ships. 

176.174 Transport of Class 1 (explosive) 
materials in shipborne barges. 

Handling Class 1 (Explosive) Materials In 
Port 

176.176 Signals. 

176.178 Mooring lines. 

176.180 Watchkeeping. 

176.182 Conditions for handling on board 
ship. 

176.184 Class 1 (explosive) materials of 
Compatibility Group L 
178.190 Departure of vessel. 

176.192 Cargo handling equipment for 
freight containers carrying Class 1 
(explosive) materials. 

Magazine Vessels 

176.194 Stowage of Class 1 (explosive) 
materials on magazine vessels. 

Subpart H—Detailed Requirements for 
Class 2 (Compressed Gas) Materials 

176.200 General stowage requirements. 
176.205 Under deck stowage requirements. 
178.210 On deck stowage requirements. 
176.220 Smoking or open flame and posting 
of warning signs. 

176.225 Stowage of chlorine. 

176.230 Stowage of Division 2.1 (flammable 
gases) materials. 

Subpart I—Detailed Requirements for Class 
3 (Flammable) and Combustible Liquid 
Materials 

176.305 General stowage requirements. 
176.315 Fire protection requirements. 

176.320 Use of hand flashlights. 

176.325 Smoking or open flame and posting 
of warning signs. 

176.331 Transportation of Class 3 

(flammable) liquids with foodstuffs. 
176.340 Combustible liquids in portable 
tanks. 

Subpart J—Detailed Requirements for 
Class 4 (Flammable Solids), Class 5 
(Oxidizers and Organic Peroxides), and 
Division 1.5 (Blasting Agents) Materials 

176.400 Stowage of Division 1.5 (blasting 
agents). Class 4 (Flammable Solids) and 
Class 5 (oxidizers and organic peroxides) 
materials. 

176.405 Stowage of charcoal. 

176.410 Division 1.5 (blasting agents) 
materials, ammonium nitrate and 
ammonium nitrate mixtures. 
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176.415 Permit requirements for Division 1.5 
(blasting agents), ammonium nitrates, 
and certain ammonium nitrate fertilizers. 
176.419 Class 4 (flammable solids) or Class 
5 (oxidizers and organic peroxides) 
materials transported with foodstuffs. 

Subpart G—Detailed Requirements for 
Class 1 (Explosive) Materials 

§ 176.100 Permit for Divisions 1.1 and 1.2 
(Classes A and B explosive) materials. 

Before Divisions 1.1 and 1.2 (Classes 
A and B explosive) materials may be 
discharged from, loaded on, handled or 
restowed on board a vessel at any place 
in the United States, the carrier must 
obtain a permit from the COTP in 
accordance with the procedures in 33 
CFR 126.9. Exceptions to this permit 
requirement may be authorized by the 
COTP. 

§ 176.102 Supervisory detail. 

(a) Except as provided in paragraph 
(c) of this section, the COTP may assign 
a USCG supervisory detail to any vessel 
to supervise the loading, handling or 
unloading of Class 1 (explosive) 
materials. 

(b) The owner, agent, charterer, 
master or person in charge of the vessel, 
and all persons engaged in the handling, 
loading, unloading, and stowage of 
Class 1 (explosive) materials shall obey 
all orders that are given by the officer in 
charge of the supervisory detail. 

(c) If Class 1 (explosive) materials are 
loaded onto or unloaded from a vessel 
at a facility operated or controlled by 
(he Department of Defense, the 
Commanding Officer of that facility may 
decline the USCG supervisory detail. 
Whenever the supervisory detail is 
declined, the Commanding Officer of the 
facility shall ensure compliance with the 
regulat.ons in this part. 

§ 176.114 Loading and unloading Class 1 
(explos ve) materials. 

(a) Packages of Class 1 (explosive) 
materials may not be thrown, dropped, 
rolled, dragged, or slid over each other 
or over a deck. 

(i ) When Class 1 (explosive) 
materials are stowed in a hold below 
one in which any cargo is being handled, 
the hatch in the deck dividing the two 
hold* must have all covers securely in 
place. 

(c) Drafts of Class 1 (explosive) 
materials must be handled in 
accordance with the following: 

(1) A draft may not be raised, 
lowered, or stopped by sudden 
application of power or brake. 

(2) A draft may not be released by 
tripping or freeing one side of the cargo- 
handling equipment and tumbling the 
Class 1 (explosive) materials off. 


(3) All drafts, beams, shackles, 
bridles, slings, and hoods must be 
manually freed before *hp w»nr4> takes 
control. 

(4) Slings may not be dragged from 
under a draft by winching except for the 
topmost layer in the hold when power 
removal is the only practical method 
and when the cargo cannot be toppled. 

(5) Handles or brackets on packages 
in a draft may not be used for slinging 
purposes. 

(d) A combination woven rope and 
wire sling or a sling that is formed by 
use of an open hook may not be used in 
handling Class 1 (explosive) materials. 

(e) Only a safety hook or a hook that 
has been closed by wire may be used in 
handling drafts of Class 1 (explosive) 
materials. 

(f) Wire rope or wire rope assemblies, 
including splices and fittings, used in 
handling Class 1 (explosive) materials 
must be unpainted and kept bare to 
permit inspection of their safe working 
condition. A mechanical end fitting 
(pressed fitting) may be used in place of 
a eye splice, if the efficiency of the 
mechanical end fitting is at least equal 
to the efficiency of an eye splice 
prepared as prescribed in 29 CFR 
1918.51(c)(1). 

(g) Packages of Division 1.1 and 1.2 
(Class A and B explosive) materials 
which are not part of a palletized unit 
must be loaded and unloaded from a 
vessel using a chute or conveyor as 
described in § 176.163, or a mechanical 
hoist and a pallet, skipboard, tray, or pie 
plate fitted with a cargo net or 
sideboards. 

(h) Packages of Division 1.1 and 1.2 
(Class A and B explosive) materials 
must be loaded or unloaded in 
accordance with the following: 

(1) A cargo net with a pallet, 
skipboard, tray, or pie plate, must be 
loaded so that no more than a minimum 
displacement of packages occurs when 
it is lifted. 

(2) A cargo net must completely 
encompass the bottom and sides of the 
draft. The mesh of the cargo net must be 
of a size and strength that will prevent a 
package in the draft from passing 
through the net. 

(3) When a. tray is used in handling 
packages, no package may extend more 
than one-third its vertical dimension 
above the sideboard of the tray. 

(i) A landing mat must be used when a 
draft of Division 1.1 or 1.2 (Class A and 
B explosive) materials is deposited on 
deck. The landing mat must have 
dimensions of at least 1 m (3 feet) wide. 

2 m (7 feet) long, and 10 cm (3.9 inches) 
thick, and be made of woven hemp, 
sisal, or similar fiber, or foam rubber. 


polyurethane or similar resilient 
material. 

(j) In addition to the other 
requirements of this section, packages of 
Division 1.1 and 1.2 (Class A and B 
explosive) materials must be handled in 
accordance with the following: 

(1) Packages may not be loaded or 
unloaded through a hatch at the same 
time that other cargo is being handled in 
any hold served by that hatch. 

(2) Packages may not be loaded or 
unloaded from the same hatch by using 
two pieces of cargo equipment unless 
the equipment is positioned at the 
forward and aft ends of the hatch. 

(3) Packages may not be lifted over 
any hazardous materials. 

(4) The height of any structure, 
equipment, or load on a deck over which 
packages must be lifted may not be 
higher than the hatch coaming or 
bulwark, or 1 m (3 feet), whichever is 
greater. 

(k) Unpackaged explosive devices 
may not be handled by their lifting lugs 
or suspension lugs. 

(l) A chute may not be used when 
loading or unloading Class 1 (explosive) 
materials in compatibility group A or B. 

§ 176.108 Supervision of Class 1 
(explosive) material during loading, 
unloading, handling and stowage. 

(a) During the loading, unloading, 
handling and stowage of Class 1 
(explosive) materials, a responsible 
person shall be in constant attendance 
during the entire operation to direct the 
loading, unloading, handling and 
stowage of Class 1 (explosive) materials, 
including the preparation of the holds. 
The responsible person must be aware 
of the hazards involved and the steps to 
be taken in an emergency, and must 
maintain sufficient contact with the 
master to ensure proper steps are taken 
in an emergency. 

(b) Each person involved in the 
handling of Class 1 (explosive) materials 
on a vessel shall obey the orders of the 
responsible person. 

(c) The responsible person must 
inspect all cargo-handling equipment to 
determine that it is in safe operating 
condition before it is used to handle 
Class 1 (explosive) materials. 

Stowage 

§ 176.112 Application of stowage 
provisions. 

The provisions of §§ 176.116(e), 

176,118, and 176.120 of this subpart do 
not apply to Division 1.4 (Class C 
explosive) materials, compatibility 
group S. Such materials may be stowed 
together with all other Class 1 
(explosive) materials except those of 
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compatibility group A or L. They must 
be segregated from other hazardous 
materials in accordance with Table 
176.83(b) of this part. 

§ 176.116 General stowage conditions for 
Class 1 (explosive) materials. 

(a) Heat and sources of ignition: (1) 
Class 1 (explosive) materials must be 
stowed in a cool part of the ship and 
must be kept as cool as practicable 
while on board. Stowage must be well 
away from all sources of heat, including 
steam pipes, heating coils, sparks, and 
flame. 

(2) Except where the consignment of 
Class 1 (explosive) materials consists 
only of explosive articles, the wearing of 
shoes or boots with unprotected metal 
nails, heels, or tips of any kind is 
prohibited. 

(b) Wetness: (1) Spaces where Class 1 
(explosive) materials are stowed below 
deck must be dry. In the event of the 
contents of packages being affected by 
water when on board immediate advice 
must be sought from the shippers: 
pending this advice handling of the 
packages must be avoided. 

(2) Bilges and bilge sections must be 
examined and any residue of previous 
cargo removed before Class 1 materials 
(explosive) are loaded onto the vessel. 

(c) Security: All compartments, 
magazines, and transport units 
containing Class 1 (explosive) materials 
must be locked or suitably secured in 
order to prevent unauthorized access. 

(d) Secure stowage: Class 1 
(explosive) materials must be securely 
stowed to prevent movement in transit; 
where necessary, precautions must be 
taken to prevent cargo sliding down 
between the frames at the ship’s sides. 

(e) Separation from accommodation 
spaces and machinery spaces: (1) Class 
1 (explosive) materials must be stowed 
as far away as practicable from any 
accommodation spaces or any 
machinery space and may not be 
stowed directly above or below such a 
space. The requirements in paragraphs 
(e)(2) through (e)(4) of this section are 
minimum requirements in addition to the 
applicable requirements of 46 CFR 
chapter I. Where the requirements of 
this subpart are less stringent than those 
of 46 CFR chapter I, the 46 CFR chapter I 
requirements must be satisfied for ships 
to which they are applicable. 

(2) There must be a permanent A 
Class steel bulkhead between any 
accommodation space and any 
compartment containing Class 1 
(explosive) materials. Division 1.1 and 

1.2 (Class A and B explosive) materials, 

1.3 (Class B explosive) materials, or 1.5 
(blasting agents) materials may not be 
stowed within 3 m (10 feet) of this 


bulkhead; in the decks immediately 
above or below an accommodation 
space they must be stowed at least 3 m 
(10 feet) from the line of this bulkhead 
projected vertically. 

(3) There must be a permanent A 
Class steel bulkhead between a 
compartment containing Class 1 
(explosive) materials and any 
machinery space. Class 1 (explosive) 
materials, except those in Division 1.4 
(Class C explosive), may not be stowed 
within 3 m (10 feet) of this bulkhead; and 
in the decks above or below the 
machinery space they must be stowed at 
least 3 m (10 feet) from the line of this 
bulkhead projected vertically. In 
addition to this separation, there must 
be insulation to Class A60 standard as 
defined in 46 CFR 72.05-10(a)(l) if the 
machinery space is one of Category ‘A’ 
unless the only Class 1 (explosive) 
materials carried are in Division 1.4S 
(Class C explosive). 

(4) Where Class 1 (explosive) 
materials are stowed away from 
bulkheads bounding any 
accommodation space or machinery 
space, the intervening space may be 
Filled with cargo that is not readily 
combustible. 

§ 176.118 Electrical requirement. 

(a) Electrical equipment and cables 
installed in compartments in which 
Class 1 (explosive) materials are stowed 
which do not need to be energized 
during the voyage must be isolated from 
the supply so that no part of the circuit 
within the compartment is energized. 

The method of isolation may be by 
withdrawal of fuses, opening of 
switches or circuit breakers, or 
disconnection from bus bars. The 
means, or access to the means, of 
disconnection/reconnection must be 
secured by a locked padlock under the 
control of a responsible person. 

(b) Electrical equipment and cables in 
a cargo space in which Class 1 
(explosive) materials are stowed which 
are energized during the voyage for the 
safe operation of the ship must meet the 
requirements of subchapter J of 46 CFR 
chapter I. Before Class 1 (explosive) 
materials are loaded aboard a vessel, all 
cables must be tested by a skilled 
person to ensure that they are safe and 
to determine satisfactory grouping, 
insulation resistance, and continuity of 
the cable cores, metal sheathing or 
armoring. 

(c) All Class 1 (explosive) materials 
must be stowed in a safe position 
relative to electrical equipment and 
cables. Additional physical protection 
must be provided where necessary to 
minimize possible damage to the 


electrical equipment or cables, 
especially during loading and unloading. 

(d) Cable joints in the compartments 
must be enclosed in metal-clad junction 
boxes. 

(e) All lighting equipment and cables 
must be of the Fixed type, and must meet 
the relevant inspection, test, and 
installation standards of 46 CFR chapter 
I, subchapter J. 

§ 176.120 Lightning protection. 

A lightning conductor grounded to the 
sea mupt be provided on any mast or 
similar structure on a vessel on which 
Class 1 (explosive) materials are stowed 
unless effective electrical bonding is 
provided between the sea and the mast 
or structure from its extremity and 
throughout to the main body of the hull 
structure. (Steel masts in ships of all 
welded construction comply with this 
requirement). 

§ 176.122 Stowage arrangements under 
deck. 

When stowed under deck. Class 1 
(explosive) materials must be in 
conformance with one of the stowage 
arrangements described in §§ 176.124 
through 176.136 of this subpart. 

§ 176.124 Ordinary stowage. 

(a) Ordinary stowage is authorized for 
most explosive articles carried by 
vessel. The exceptions are those for 
which this subpart prescribes 
“magazine" or “special" stowage. 

(b) Class 1 (explosive) materials 
requiring ordinary stowage must be 
stowed in accordance with § 176.116 of 
this subpart. 

§ 176.128 Magazine stowage, general. 

(a) Magazine stowage is sub-divided 
into three different types of magazines 
designated by the letters A, B. and C. A 
magazine may be a fixed structure in the 
vessel, a closed freight container, or a 
portable magazine unit. Freight 
containers, portable magazines, and 
vehicles must be properly secured in 
position. Magazines may be positioned 
in any part of the vessel conforming to 
the general stowage conditions for Class 
1 (explosive) materials, except 
magazines which are fixed structures 
must be constructed in a location in 
which their doors, where Fitted, are 
easily accessible. 

(b) Magazine stowage is required for 
all explosive substances, except 
“Explosive Substances, n.o.s." in 
compatibility groups G, L, or S. 

Magazine stowage type A is required for 
those substances which must be kept 
clear of steelwork. All other explosive 
substances must be given magazine 
stowage type B. except those in 
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compatibility group A for which 
magazine stowage type C is prescribed. 

(c) Magazine stowage type B is 
required for Charges, propelling, for 
cannon. UN 0279, UN 0414, and UN 0242, 
and Charges, supplemental, explosive, 
UN 0600, in compatibility group C or D; 
and magazine stowage type C is 
required for detonators and similar 
articles in divisions and compatibility 
group 1.1B and 1.2B (Class A and B 
explosive). 

§ 176.130 Magazine stowage Type A. 

(a) In addition to protecting the Class 
1 (explosive) materials and preventing 
unauthorized access, magazine stowage 
type A guards against friction between 
any spilled contents of packages and the 
vessel’s sides and bulkheads. 

(b) Class 1 (explosive) materials 
requiring magazine stowage type A must 
be stowed in a magazine which is tightly 
sheathed with wood on its inner sides 
and floor. 

(c) When utilized as part of the 

r agazine structure, the vessel’s sides 
e id bulkheads must be clean, free from 
rust or scale, and protected by battening 
or sweatboards spaced not more than 
150 mm (6 inches) apart. All stanchions 
and other unprotected structural 
members must be similarly clean and 
battened. The underside of the deck 
above the magazine must be clean and 
free of rust and scale, but need not be 
battened. 

(d) The top of the stow within the 
magazine must be at least 30 cm (12 
inches) from the underside of the deck 
above. 

(e) A type A magazine constructed in 
the square of a cargo space may not be 
loaded from the top. 

(f) When other Class 1 (explosive) 
materials are stowed with Class 1 
(explosive) materials for which 
magazine stowage type A is required, 
they or their packagings may have no 
exposed external parts made of ferrous 
metal or aluminum alloy. 

§ 176.132 Magazine stowage Type B. 

(a) Magazine stowage type B is the 
same as magazine stowage type A as 
prescribed in $ 170.130 of this Part, 
except 

(1) The floor need not be tightly 
sheathed with wood but must be 
sparred or protected by wooden pallets 
or dunnage; and 

(2) battening of the vessel's sides, 
bulkheads, and stanchions is not 
required. 

(b) A compartment may be used for 
magazine stowage type B without a 
magazine structure provided that: 

(1) The Class 1 (explosive) materials 
are stowed on wooden gratings, pallets, 


or dunnage, directly on the deck and not 
on other cargo; 

(2) Other cargo stowed in the same 
compartment is not readily combustible 
material; and 

(3) The position of the stowage is such 
that there is direct access to the 
hatchway. 

(c) Class 1 (explosive) materials and 
other cargo in the same compartment 
must be secured to eliminate the 
possibility of significant movement. 
Where an entire deck is used as a 
magazine, the stowage must be so 
arranged that the Class 1 (explosive) 
materials stowed therein will be 
removed from the ship before working 
any cargo in any decks above or below 
the space in the same hatch. 

§ 176.133 Magazine stowage Type C. 

The construction requirements for 
magazine stowage type C are the same 
as for magazine stowage Type B as 
prescribed in § 176.132 of this part, 
except that the magazine must be 
located as near as practicable to the 
centerline of the vessel and must not be 
closer to the vessel’s side than a 
distance equal to one-eighth of the 
vessel’s beam or 2.5 m (8.2 feet), 
whichever is less. 

§ 176.134 Vehicles. 

Closed vehicles may be used to 
transport Class 1 (explosive) materials 
requiring magazine stowage when 
carried by vessel if they meet the 
requirements of the appropriate 
magazine stowage type. See § 176.168 of 
this subpart for additional requirements 
relating to the transport of Class 1 
(explosive) materials in vehicles. 

§ 176.136 Special stowage. 

(a) Special stowage is required for 
certain articles presenting both 
explosive and chemical hazards, such as 
smoke or lachrymatory (compatibility 
group G or H), toxic (compatibility group 
K), or substances and articles which 
present a special risk (compatibility 
group L). Except as permitted in 
paragraph (c) of this section. Class 1 
(explosive) materials requiring special 
stowage must be stowed on deck unless 
such stowage is impracticable and the 
COTP authorizes special stowage below 
deck. 

(b) Class 1 (explosive) materials for 
which special stowage is required must 
be stowed as far away as practicable 
from living, accommodation, and 
working areas, and may not be 
overstowed. Steel portable magazines 
and freight containers in which such 
Class 1 (explosive) materials are stowed 
may not be located closer to the vessel's 
side than a distance equal to one-eighth 


of the vessel’s beam or 2.5 m (8.2 feet), 
whichever is less. 

(c) Explosive articles having UN 
number 0015, 0018, 0018, 0019, 0301, or 
0303 may be given ordinary stowage in a 
lower hold or ’tween deck. Other Class 1 
(explosive) materials in compatibility 
groups G and H may be in open stowage 
out to the ship’s side on a floodable 
lower hold or deep tank in such a 
position that other cargo cannot be 
contaminated by leakage; in all other 
cases such Class 1 (explosive) materials 
must be stowed in steel portable 
magazines or in freight containers. If a 
freight container is used for this 
purpose, the floor of the freight 
container must be leakproof; for 
example, an all-metal container may be 
used and a fillet of cement or other 
material worked across the bottom of 
the door opening. 

(d) Class 1 (explosive) materials 
stowed in one compartment may not be 
of more than one compatibility group, 
except the COTP may allow Class 1 
(explosive) materials of compatibility 
groups G and H in separate steel 
portable magazines to be stowed in the 
same compartment, not less than 3 m (10 
feet) apart 

(e) Class 1 (explosive) materials in 
compatibility groups K and L must be 
stowed in a steel portable magazine 
regardless of the stowage position in the 
vessel. 

§ 176.137 Portable magazine. 

(а) Each portable magazine used for 
the stowage of Class 1 (explosive) 
materials on board vessels must meet 
the following requirements: 

(1) It must be weather-tight, 
constructed of wood or metal lined with 
wood at least 2 cm (0.787 inch) thick, 
and with a capacity of no more than 3.1 
cubic m (110 cubic feet). 

(2) All inner surfaces must be smooth 
and free of any protruding nails, screws 
or other projections. 

(3) If constructed of wood, a portable 
magazine must be framed of nominal 5 
cm X 10 cm (2 X 4 inch) lumber, and 
sheathed with nominal 20 mm (0.787 
inch) thick boards or plywood. 

(4) When constructed of metal, the 
metal must be not less than 3.2 mm 
(0.126 inch) thick. 

(5) Runners, bearers, or skids must be 
provided to elevate the magazine at 
least 10 cm (3.9 inches) from the deck. 
Padeyes, ring bolts, or other suitable 
means must be provided for securing. 

(б) If the portable magazine has a door 
or hinged cover, the door or cover must 
have a strong hasp and padlock or 
equally effective means of securing. 
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(7) The portable magazine must be 
marked on its top and four sides, in 
letters at least 8 cm (3 inches) high, as 
follows: 

“EXPLOSIVES—HANDLE 
CAREFULLY—KEEP LIGHTS AND FIRE 
AWA Y" 

(b) A portable magazine which meets 
the requirements for a type 2 or type 3 
magazine under 27 CFR part 55 subpart 
K may be used for the stowage of Class 

1 (explosive) materials on board vessels. 

(c) A portable magazine with a 
capacity exceeding 3.1 m 3 , (110 cubic 
feet) may be used for the stowage of 
Class 1 (explosive) materials under such 
construction, handling, and stowage 
requirements as the COTP approves. 

§ 176.138 Deck stowage. 

(a) Class 1 (explosive) materials 
stowed on deck must be carried as close 
to the vessel’s centerline as practicable. 

(b) Class 1 (explosive) materials may 
not be stowed within a horizontal 
distance of 6 m (20 feet) from any Fire, 
machinery exhaust, galley uptake, 
locker used for combustible stores, or 
other potential sources of ignition. They 
must be clear of walkways and cargo 
working areas, fire hydrants, steam 
pipes, and means of access; away from 
all other facilities necessary for the safe 
working of the vessel, and not less than 
a horizontal distance of 8 m (26 feet) 
from the bridge, accommodation areas, 
and lifesaving appliances. 

(c) Where vessels are fitted with 
container fastening arrangements, 
freight containers containing Class 1 
(explosive) materials may be 
overstowed by containers of compatible 
Class 1 (explosive) materials or non- 
hazardous cargo. Where vessels are not 
fitted with container fastening 
arrangements, freight containers loaded 
with Class 1 (explosive) materials may 


be stowed only on the bottom tier of the 
stowage. 

Segregation 

§ 176.140 Segregation from other classes 
of hazardous materials. 

(a) Class 1 (explosive) materials must 
be segregated from other packaged 
hazardous materials in accordance with 
§ 176.83. 

(b) Class 1 (explosive) materials must 
be segregated from bulk solid dangerous 
cargoes in accordance with the General 
Introduction to the IMDG Code. 
Notwithstanding § 176.83(b), ammonium 
nitrate and sodium nitrate may be 
stowed together with blasting 
explosives, except those containing 
chlorates, provided the mixed stowage 
is treated as blasting explosives (see 

§ 176.410(e)). 

§ 176.142 Hazardous materials of extreme 
flammability. 

(a) Except as allowed by paragraph 
(b) of this section, certain hazardous 
materials of extreme flammability may 
not be transported in a vessel carrying 
Class 1 (explosive) materials. This 
prohibition applies to the following 
hazardous materials: 


Carbon disulfide. 

UN 1131 

Gass 3. 

Diethyl zinc.... 

UN 1366 

Division 4.2. 

Dimethyl zinc. 

UN 1370 

Division 4.2. 

Magnesium alkyls. 

UN 3053 

Division 4 2 . 

Nickel carbonyl. 

UN 1259 

Division 6.1. 

Pyrophoric liquids, 
n.o.s. 

UN 2845 

Division 4.2. 


(b) The hazardous materials listed in 
paragraph (a) of this section may be 
transported in a vessel carrying the 
following Class 1 (explosive) materials 
as cargo: 

(1) Division 1.4 (Class C explosive) 
materials, compatibility group S. 


(2) Explosive articles having the 
following proper shipping names and 
identification numbers (see Column (4) 
of the § 172.101 Table) if designed for 
lifesaving purposes and their total net 
explosive mass (weight) does not 
exceed 50 kg (110 lbs) per vessel: 

(i) ARTICLES, PYROTECHNIC: UN 
Nos. 0428, 0429, 0430, 0431. 

(ii) CARTRIDGES. FLASH: UN Nos. 
0049, 0050. 

(iii) CARTRIDGES, SIGNAL: UN Nos. 
0054, 0312. 

(iv) SIGNAL DEVICES, HAND: UN 
No. 0191. 

(v) SIGNALS, DISTRESS: UN Nos. 
0194, 0195. 

(vi) SIGNALS. SMOKE: UN Nos. 0196, 
0197, 0313. 

(3) Class 1 (explosive) materials in 
compatibility groups C, D, and E if the 
total net explosive mass (weight) does 
not exceed 10 kg (22 pounds) per vessel. 

(4) Explosive articles in compatibility 
group G, except Fireworks and Class 1 
(explosive) materials requiring special 
stowage if the total net explosive mass 
(weight) does not exceed 10 kg (22 
pounds) per vessel. 

(c) When a vessel carrying Class 1 
(explosive) materials allowed under 
paragraph (b) of this section also carries 
a hazardous material of extreme 
flammability, that hazardous material 
must be stowed in a part of the vessel as 
remote as practicable from the Class 1 
(explosive) materials. 

§ 176.144 Segregation of Class 1 
(explosive) materials. 

(a) Except as provided in § 176.145 of 
this subpart, Class 1 (explosive) 
materials may be stowed within the 
same compartment, magazine, portable 
magazine, or transport unit as indicated 
in Table 176.144(a). 


Table 176.144(a)—A uthorized Mixed Stowage for Explosives 


[An •‘X” indicates that explosives in the two different compatibility groups reflected by the location of the “X” may not be stowed in the same compartment, portable 

magazine, or transport unit] 
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Notes: 1. Explosive articles in compatibility group G, other than fireworks and those requiring special stowage, may be stowed with articles of compatibility groups 
C, D, and E. provided no explosive substances are carried in the same compartment, portable magazine or transport unit 

2. Explosives In compatibility group L may only be stowed in the same compartment magazine or transport unit with identical explosives within compatibility group 
































52700 Federal Register / Vol. 55, No. 246 / Friday, December 21, 1990 / Rules and Regulations 


(b) Where Class 1 (explosive) 
materials of different compatibility 
groups are allowed to be stowed in the 
same compartment, magazine, portable 
magazine, or transport unit, the stowage 
arrangements must conform to the most 
stringent requirements for the entire 
load. 

(c) Where a mixed load of Class 1 
(explosive) materials of different hazard 
divisions and/or stowage arrangements 
is carried within a compartment, 
magazine, or transport unit, the entire 
load must be treated as belonging to the 
hazard division having the greatest 
hazard. (For example, if a load of 
Division 1.1 (Class A explosive) 
materials is mixed with Division 1.3 
(Class B explosive) materials, the load is 
treated as a Division 1.1 (Class A 
explosive) material as defined in 

§ 173.50(b) of this subchapter and the 
stowage must conform to the most 
stringent requirements for the entire 
load). 

(d) If some of the Class 1 (explosive) 
materials in a stowage mixture require 
magazine stowage. Class 1 (explosive) 
materials requiring ordinary stowage 
may be stowed in the same magazine. 
When the magazine is used for 
substances requiring Type A stowage, 
the other Class 1 (explosive) materials 
stowed therein must have no exposed 
parts of any ferrous metal or aluminum 
alloy, unless separated by a partition. 

(e) Segregation on deck: When Class 1 
(explosive) materials in different 
compatibility groups are carried on 
deck, they must be stored not less than 6 
m (20 feet) apart unless they are allowed 
under Table 176.144(a) to be stowed in 
the same compartment, magazine, or 
transport unit. 

(f) On a barge used to transfer class 1 
(explosive) materials from a waterfront 
facility to a vessel at an explosives 
anchorage (or from the vessel to the 
water front facility), if compliance with 
paragraph (e) of this section is not 
practicable, a sandbag barrier at least 
0.6 m (2 feet) in thickness may be 
substituted for the 6 m (20 feet) 
separation. 

§ 176.145 Segregation in single hold 
vessels. 

(a) On board a vessel having a single 
cargo hold, Class 1 (explosive) materials 
in hazard division/compatibility group 
1.1B and 1.2B may be stowed in the 
same compartment with substances of 
compatibility group D, provided: 

(1) The net explosive weight of the 
compatibility group B explosive does not 
exceed 50 kg (110 pounds); and 


(2) The compatibility group B 
explosive materials are stowed in a 
steel portable magazine that is stowed 
at least 6 m (20 feet) from the 
compatibility group D substances. 

(b) Division/compatibility group 1.4B 
(Class C explosive) materials may be 
stowed in the same compartment with 
substances of compatibility group D 
provided the Class 1 (explosive) 
materials of different compatibility 
groups are separated by either a 
distance of at least 6 m (20 feet) or by a 
steel partition. 

§ 176.146 Segregation from non- 
hazardous materials. 

(a) Except as required by paragraphs 

(b) and (c) of this section. Class 1 
(explosive) materials need not be 
segregated from other cargo of a non- 
dangerous nature. 

(b) Mail, baggage, and personal and 
household effects may not be stowed in 
the same compartment as, or in 
compartments immediately above or 
below. Class 1 (explosive) materials 
other than those in compatibility group 
S. 

(c) Where Class 1 (explosive) 
materials are stowed against an 
intervening bulkhead, any mail on the 
other side of the bulkhead must be 
stowed away from it. 

(d) In order to avoid contamination: 
(1) an explosive substance or article 
which has a secondary POISON hazard 
label must be stowed "separated from" 
all foodstuffs, except when such 
materials are stowed in separate closed 
transport units, the requirements for 
"away from" segregation apply. 

(2) an explosive substance or article 
which has a secondary CORROSIVE 
hazard label must be stowed "away 
from" foodstuffs. 

Precautions During Loading and 
Unloading 

§ 176.148 Artificial lighting. 

Electric lights, except arc lights, are 
the only form of artificial lighting 
permitted when loading and unloading 
Class 1 (explosive) materials. 

§ 176.150 Radio and radar. 

(a) Except as provided in paragraph 
(b) of this section, when Class 1 
(explosive) materials (other than 
explosive articles in Division 1.4 (Class 
C explosive) or any explosive 
substance) are loaded, unloaded, or 
handled, the responsible person must 
ensure that all sources of 
electromagnetic radiation such as radio 
and radar transmitters are deenergized 


by opening the main switches 
controlling the sources and tagging them 
to warn that the devices are not to be 
energized until loading or unloading has 
ceased. 

(b) During the loading or unloading of 
all explosive articles (except those in 
Division 1.4 [Class C explosive]), no 
radio or radar transmitter may be used 
within 50 m (164 feet) of such articles 
except for VHF transmitters the power 
output of which does not exceed 25 
watts and of which no part of the 
antenna system is within 2 m (7 feet) of 
the Class 1 (explosive) materials. 

(c) Explosive articles which are 
sensitive to electromagnetic radiation 
from external sources must be stowed at 
a safe distance from the vessel's radio 
cabin, receiving and transmitting 
apparatus radio antenna or lead-in, and 
radar installation, with due regard to the 
character of the vessel and the degree of 
screening-off of the explosive articles. 

§ 176.154 Fueling (bunkering). 

(a) Class 1 (explosive) materials, 
except those in compatibility group S, 
may not be loaded or unloaded when 
fueling (bunkering) is in progress except 
with the prior authorization of the 
COTP, and under conditions prescribed 
by that officer. 

(b) Vessels containing Class 1 
(explosive) materials may not be fueled 
(bunkered) with the hatches open unless 
authorized by the COTP. 

§ 176.156 Defective packages. 

(a) No leaking, broken, or otherwise 
defective package containing Class 1 
(explosive) materials, including 
packages which have been adversely 
affected by moisture, may be accepted 
for shipment. The master or person in 
charge of a vessel on which there is a 
defective package containing Class 1 
(explosive) materials must seek advice 
from the shipper concerning withdrawal, 
repair, or replacement. No repair of 
damaged or defective package 
containing Class 1 (explosive) materials 
may be performed on board a vessel. 

(b) No Class 1 (explosive) material, 
which for any reason has deteriorated or 
undergone a change of condition that 
increases the hazard attendant upon its 
conveyance or handling, may be moved 
in the port area, except as directed by 
the COTP. 

(c) If any package of Class 1 
(explosive) materials, or seal of a 
package of Class 1 (explosive) materials, 
appears to be damaged, that package 
must be set aside for examination and 
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repair or otherwise legally disposed of 
as directed by the shipper. 

(d) If any Class 1 (explosive) materials 
are spilled or released from a package, 
the responsible person must ensure that 
an appropriate emergency response is 
undertaken in accordance with the 
emergency response information 
required under $172,602 of this 
subchapter. The master of the vessel 
must report each incident involving 
spillage or release of Class 1 (explosive) 
materials to the COTP as soon as 
practicable. 

§ 176.160 Protection against weather. 

Any person loading or unloading 
packages containing Class 1 (explosive) 
materials shall take adequate measures 
to prevent these packages from 
becoming wet. 

§ 176.162 Security. 

A responsible person must be present 
at all times when the hatches of spaces 
containing Class 1 (explosive) materials 
are open. No unauthorized person may 
be permitted to access spaces in which 
Class 1 (explosive) materials are 
stowed. Magazines must be secured 
against unauthorized entry when 
loading has been completed, or when 
loading or unloading is stopped. 

Packages containing Class 1 (explosive) 
materials may not be opened on board 
ship. 


§ 176.164 Fire precautions and 
firefighting. 

(a) Matches* lighters, fire, and other 
ignition sources are prohibited on and 
near any vessel on which Class 1 
(explosive) materials are being loaded, 
unloaded, or handled except in places 
designated by the master or the COTP. 

(b) A fire hose of sufficient length to 
reach every part of the loading area with 
an effective stream of water must be 
laid and connected to the water main, 
ready for immediate use. 

(c) No repair work may be carried out 
in a cargo space containing Class 1 
(explosive) materials other than those of 
Division 1.4 (Class C explosive). No 
welding, burning, cutting, or riveting 
operations involving the use of fire, 
flame, spark, or arc-producing 
equipment may be conducted on board 
except in an emergency; and, if in port, 
with the consent of the COTP. 

(d) Each compartment, including a 
closed vehicle deck space, which 
contains Class 1 (explosive) materials 
must be provided with a fixed fire 
extinguishing system. Each adjacent 
cargo compartment either must be 
protected by a fixed fire extinguishing 
installation or must be accessible for 
firefighting operations. 

(e) A vessel must have two sets of 
breathing apparatus and a power- 
operated fire pump, which, together with 
its source of power and sea connections, 


must be located outside the machinery 
space. 

Passenger Vessels 

§ 176.166 Transport of Class 1 (explosive) 
materials on passenger vessels. 

(a) Only the following Class 1 
(explosive) materials may be 
transported as cargo on passenger 
vessels: 

(1) Division 1.4 (Class C explosive) 
materials, compatibility group S. 

(2) Explosive articles designed for 
lifesaving purposes as identified in 

§ 176.143(b)(2), if the total net explosive 
mass (weight) does not exceed 50 kg 
(110 pounds). 

(3) Class 1 (explosive) materials in 
compatibility groups C. D. and E. if the 
total net explosive mass (weight) does 
not exceed 10 kg (22 pounds) per vessel. 

(4) Articles in compatibility group G 
other than those requiring special 
stowage, if the total net explosive mass 
(weight) does not exceed 10 kg (22 
pounds) per vessel. 

(5) Articles in compatibility group B, if 
the total net explosive mass (weight) 
does not exceed 5 kg (11 pounds). 

(b) Class 1 (explosive) materials 
which may be carried on passenger 
vessels are identified in Column (10) of 
the § 172.101 Table. They must be 
stowed in accordance with Table 
176.166(b). 


Table 176.166(b).—S towage Arrangements in Passenger Vessels 
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a—As for cargo ships, on deck or under deck. 

L—As for cargo ships, on deck or under deck, in portable magazines only, 
c— Prohibited. 

d—As specified by the Associate Administrator for Hazardous Materials Safety, or the competent authority of the country in which the Class 1 (explosive) 
materials are loaded on the vessel. 

e—in containers or the Hke. on deck only. 


(c) Notwithstanding the provisions of 
paragraph (a) of this section, a 
combination of the substances and 
articles listed in paragraphs (a)(1) 
through (a)(5) of this section may be 
transported on the same passenger 
vessel provided the total net explosive 
mass (weight) of the combination of 
Class 1 (explosive) materials carried 
does not exceed the smallest quantity 
specified for any one of the substances 
or articles in the combination. 


Transport Units and Shipbome Barges 

§ 176.168 Transport of Class 1 (explosive) 
materials in vehicle spaces. 

(a) All transport vehicles and cargo 
must be properly secured. 

(b) All transport vehicles used for the 
carriage of Class 1 (explosive) materials 
must be structurally serviceable as 
defined in 5 176.172(a)(2). 

(c) Vehicles used to transport Class 1 
(explosive) materials must conform to 


the requirements in §§ 177.834 and 
177.835 of this subchapter. 

(d) Class 1 (explosive) materials 
which require special stowage must be 
transported in transport vehicles 
approved for the purpose by the 
Associate Administrator for Hazardous 
Materials Safety except that Class 1 
(explosive) materials in compatibility 
group G or H may be carried in steel 
portable magazines or freight 
containers. Closed transport vehicles 
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may be used as magazines; transport 
vehicles of other types may be used to 
transport Class 1 (explosive) materials 
which require ordinary stowage. 

(e) Class 1 (explosive) materials of 
different compatibility groups may not 
be stowed in the same vehicle except as 
allowed in § 176.144 of this subpart. 

(f) Vehicles containing different Class 
1 (explosive) materials require no 
segregation from each other, except that 
these materials may be carried together 
under the provisions of § 176.144 of this 
subchapter. In all other instances, the 
vehicles must be "separated from" one 
another. 

(g) All transport vehicles used for the 
transport of Class 1 (explosive) 
materials must have lashing 
arrangements for securing the vehicle on 
the ship and preventing the movement of 
the vehicle on its springs during the sea 
passage. 

(h) Where a portable magazine or 
closed freight container is carried on a 
chassis, twist locks or other suitable 
securing arrangements must be provided 
and made secure. 

§ 176.170 Transport of Class 1 (explosive) 
materials in freight containers. 

(a) When Class 1 (explosive) 
materials are stowed in a freight 
container, the freight container, for the 
purposes of this subpart, may be 
regarded a magazine but not as a 
separate compartment. 

(b) Freight containers exceeding 6 m 
(20 feet) in length may not carry more 
than 5000 kg (11,023 pounds) net 
explosive weight of explosive 
substances, except explosive substances 
in Division 1.4. 

(c) Freight containers used to 
transport Class 1 (explosive) materials 
for which magazine stowage type A is 
required must have a floor consisting of 
tightly fitted wooden boards, plywood 
or equivalent non-metallic material. 

(d) Class 1 (explosive) materials of 
different compatibility groups may not 
be stowed within the same freight 
container except as allowed in § 176.144 
of this subpart. 

(e) On vessels other than specially 
fitted container ships, freight containers 
containing Class 1 (explosive) materials 
must be stowed only in the lowest tier. 

(f) Freight containers carrying 
different Class 1 (explosive) materials 
require no segregation from each other, 
if the provisions of § 176.144 of this 
subpart allow the Class 1 (explosive) 
materials to be carried together in the 
same compartment. In all other 
instances, the containers must be 
"separated from" one another in 
accordance with § 176.83(f) of this part. 


(g) Freight containers carrying Class 1 
(explosive) materials may not be 
handled on board a vessel with fork lift 
trucks unless approved by the COTP. 
This does not preclude the use of front¬ 
loading trucks using side-frame lifting 
equipment. 

§ 176.172 Structural serviceability of 
freight containers and vehicles carrying 
Class 1 (explosive) materials on ships. 

(a) A freight container may not be 
offered for the carriage of Class 1 
(explosive) materials unless the 
container is structurally serviceable as 
evidenced by a current CSC 
(International Convention for Safe 
Containers) approval plate and verified 
by a detailed visual examination as 
follows: 

(1) Before a freight container or 
transport vehicle is packed with Class 1 
(explosive) materials, it must be visually 
examined by the shipper to ensure it is 
structurally serviceable, free of any 
residue of previous cargo, and its 
interior walls and floors are free from 
protrusions. 

(2) Structurally serviceable means the 
freight container or the vehicle cannot 
have major defects in its structural 
components, such as top and bottom 
side rails, top and bottom end rails, door 
sill and header, floor cross members, 
corner posts, and corner fittings in a 
freight container. Major defects 
include— 

(i) Dents or bends in the structural 
members greater than 19 mm (0.75 inch) 
in depth, regardless of length; 

(ii) Cracks or breaks in structural 
members; 

(iii) More than one splice or an 
improper splice (such as a lapped splice) 
in top or bottom end rails or door 
headers; 

(iv) More than two splices in any one 
top or bottom side rail; 

(v) Any splice in a door sill or corner 
post; 

(vi) Door hinges and hardware that 
are seized, twisted, broken, missing, or 
otherwise inoperative; 

(vii) Gaskets and seals that do not 
seal; or 

(viii) For freight containers, any 
distortion of the overall configuration 
great enough to prevent proper 
alignment of handling equipment, 
mounting and securing chassis or 
vehicle, or insertion into ships* cells. 

(3) In addition, deterioration of any 
component of the freight container or 
vehicle, regardless of the material of 
construction, such as rusted-out metal in 
sidewalls or disintegrated fiberglass, is 
prohibited. Normal wear, however, 
including oxidation {rust), slight dents 
and scratches, and other damage that 


does not affect serviceability or the 
weather-tight integrity of the units, is 
not prohibited. 

(b) As used in paragraph (a) of this 
section, splice means any repair of a 
freight container main structural 
member which replaces material, except 
complete replacement of the member. 

(c) All shipments of Class 1 
(explosive) materials except those in 
Division 1.4 (Class C explosive) must be 
accompanied by a statement, which may 
appear on the shipping paper, certifying 
that the freight container or the vehicle 
is structurally serviceable as defined in 
paragraph (a)(2) of this section. 

§ 176.174 Transport of Class 1 (explosive) 
materials in shipborne barges. 

(a) Fixed magazines may be built 
within a shipboard barge. Portable 
magazines and freight containers may 
be used as magazines with a barge. 

(b) Shipborne barges may be used for 
the carriage of all types of Class 1 
(explosive) materials. When carrying 
Class 1 (explosive) materials requiring 
special stowage, the following 
requirements apply; 

(1) Class 1 (explosive) materials in 
compatibility group G or H must be 
stowed in steel portable magazines or 
freight containers. 

(2) Class 1 (explosive) materials in 
compatibility group K or L must be 
stowed in steel portable magazines. 

(c) Class 1 (explosive) materials of 
different compatibility groups may not 
be stowed within the same shipborne 
barge unless under § 176.144(b) of this 
subpart they are authorized to be 
stowed in the same compartment. 

Handling Class 1 (Explosive) Materials 
in Port 

§ 176.176 Signals. 

When Class 1 (explosive) materials 
are being loaded, handled, or unloaded 
on a vessel, the vessel must exhibit the 
following signals: 

(a) By day, flag "B" (Bravo) of the 
international code of signals; and 

(b) By night, an all-round fixed red 
light. 

§ 176.178 Mooring lines 

(a) All lines used in mooring the 
vessel must be of sufficient strength, 
type, and number for the size of the 
vessel and local conditions. 

(b) While the vessel is moored or 
anchored in a port area, towing wires of 
adequate size and length must be 
properly secured to mooring bits at the 
bow and stern ready for immediate use 
with the towing eyes passed outboard 
and kept at about water level. 
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(c) The mooring arrangements must be 
such that the vessel can be released 
quickly in an emergency. 

§ 176.160 Watchkeeping. 

Whenever Class 1 (explosive) 
materials are on board a vessel in port, 
there must be sufficient crew on board 
to maintain a proper watch and to 
operate the propulsion and firefighting 
equipment in case of an emergency. 

§ 176.182 Conditions for handling on 
board ship. 

(a) Weather conditions. Class 1 
(explosive) materials may not be 
handled in weather conditions which 
may seriously increase the hazards 
presented by the Class 1 (explosive) 
materials. During electrical storms, 
cargo operations must be halted and all 
hatches containing Class 1 (explosive) 
materials must be closed. 

(b) Darkness. Class 1 (explosive) 
materials may not be handled on board 
a vessel during the hours of darkness 
unless prior consent has been obtained 
from the COTP. 

(c) Lighting . The area where Class 1 
(explosive) materials are handled, or 
where preparations are being made to 
handle Class 1 (explosive) materials, 
must be illuminated with lighting that is 
sufficient to safely perform the handling 
operation. 

(d) Protective equipment . (1) A 
sufficient quantity of appropriate 
protective equipment must be provided 
for the personnel involved in handling 
Class 1 (explosive) materials. 

(2) The protective equipment must 
provide adequate protection against the 
hazards specific to the Class 1 
(explosive) materials handled. 

(e) Intoxicated persons. No person 
under the influence of alcohol or drugs 
to such an extent that the person's 
judgment or behavior is impaired may 
participate in any operation involving 
the handling of Class 1 (explosive) 
materials. The master of the vessel must 
keep any such person clear of any areas 
where Class 1 (explosive) materials are 
being handled. 

(f) Smoking. (1) Smoking is prohibited 
on the vessel while Class 1 (explosive) 
materials are being handled or stowed 
except in places designated by the 
master of the vessel. 

(2) Conspicuous notices prohibiting 
smoking must be posted and clearly 
visible at all locations where Class 1 
(explosive) materials are handled or 
stored. 

(g) All hatches and cargo ports 
opening into a compartment in which 
Class 1 (explosive) materials are stowed 
must be kept closed except during 
loading and unloading of the 


compartment After loading, hatches 
must be securely closed. 

§ 176.184 Class 1 (explosive) materials of 
Compatibility Group L. 

Class 1 (explosive) materials in 
compatibility group L may not be 
handled in a port area without the 
special permission of, and subject to any 
special precautions required by, the 
COTP. 

§ 176.190 Departure of vessel. 

When loading of Class 1 (explosive) 
materials is completed, the vessel must 
depart from the port area as soon as is 
reasonably practicable. 

§ 176.192 Cargo handling equipment for 
freight containers carrying Class 1 
(explosive) materials. 

(a) Except in an emergency, only 
cargo handling equipment that has been 
specifically designed or modified for the 
handling of freight containers may be 
used to load, unload, or handle freight 
containers containing Division 1.1 or 1.2 
(Class A and B explosive) materials. 

(b) The gross weight of a freight 
container containing Class 1 (explosive) 
materials may not exceed the safe 
working load of the cargo handling 
equipment by which it is handled. 

Magazine Vessels 

§ 176.194 Stowage of Class 1 (explosive) 
materials on magazine vessels. 

(a) General. The requirements of this 
section are applicable to magazine 
vessels and are in addition to any other 
requirements in this subchapter. 

(b) Type vessel authorized. A single 
deck vessel with or without a house on 
deck is the only type vessel that may be 
used as a magazine vessel. A magazine 
vessel may not be moved while Class 1 
(explosive) materials are on board. 

(c) Location of explosives. Division 
1.1,1.2, or 1.3 (Class A and B explosive) 
materials, in excess of 2268 kg (5000 
pounds), stored in any magazine vessel 
must be stowed below deck. No Class 1 
(explosive) materials may be stowed on 
deck unless the vessel is Fitted with a 
deck house having a stowage area 
which meets the requirements in this 
subpart for the stowage of Class 1 
(explosive) materials. Detonators. 
Division 1.1 (Class A explosive), and 
detonating primers, Division 1.1 (Class 
A explosive), may not be stored on the 
same magazine vessel with other 
Division 1.1,1.2. and 1.3 (Class A or B 
explosive) materials. 

(d) Class 1 (explosive) materials 
storage spaces. Any compartment on a 
magazine vessel used for the stowage of 
Class 1 (explosive) materials must be 
completely sealed with wood so as to 


provide a smooth interior surface. Each 
metal stanchion in the compartment 
must be boxed in the same manner. An 
overhead ceiling is not required when 
the overdeck is weather tight. All nail 
and bolt heads must be countersunk and 
any exposed metal must be covered 
with wood. 

(e) Initiating explosives . detonators 
and boosters with detonators. No 
explosive substance in Division 1.1, 
compatibility group A may be stowed in 
the same compartment with any other 
Class 1 (explosive) materials when there 
are explosive substances in Division 1.1 
or 1.2 (Class A explosive) on the same 
magazine vessel. Detonators and 
detonating primers must be stowed at 
least 8 m (26 feet) from any bulkhead 
forming a boundary of a compartment 
containing any other Class 1 (explosive) 
materials. 

(f) Dry storage spaces. A magazine 
vessel having a dry storage space 
capable of being used for any purpose 
whatsoever must have a cofferdam at 
least 61 cm (24 inches) wide fitted 
between the dry storage space and each 
adjacent compartment containing Class 
1 (explosive) materials. The cofferdam 
must be constructed of wood or steel, 
formed by two tight athwartship 
bulkheads extending from the skin of 
the vessel to the overdeck. If the 
cofferdam extends to the weather deck, 
a watertight hatch must be fitted in the 
deck to provide access to the cofferdam. 

(g) Lighting. Non-sparking, battery- 
powered, self-contained electric lanterns 
or non-sparking hand flashlights are the 
only means of artificial light authorized. 

(h) Living quarters. Living quarters 
must be Fitted on the inside with a non¬ 
combustible material approved by the 
Commandant, USCG. Bracketed ship’s 
lamps are the only lighting fixtures 
authorized to be used in the living 
quarters. Any stove used for heating or 
cooking must be securely fastened and 
may not be mounted closer than 15 cm 
(5.9 inches) to the deck or sides of the 
house. Any smoke pipe for the stove 
which passes through the roof of the 
house must be kept at least 8 cm (3 
inches) away from any woodwork. Each 
smoke pipe must be protected by a layer 
of non-combustible material approved 
by the Commandant, USCG. an air 
space of at least 2.54 cm (1 inch), and a 
metal collar of at least 1.5 mm (0.059 
inch) sheet secured only on the weather 
side of the roof. There may be no 
opening from any living quarters into 
any stowage compartment. 

(i) Storage of other hazardous 
materials . Magazine vessels having 
Class 1 (explosive) materials on board 
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may not be used for the storage of any 
other hazardous material. 

(j) Magazine vessel's stores. 
Hazardous materials used as stores on 
board any magazine vessel must comply 
with the requirements of 46 CFR part 
147. 

(k) Matches. Safety matches requiring 
a prepared surface for ignition are the 
only type of matches authorized to be 
possessed or used on board a magazine 
vessel. They must be kept in a metal box 
or can with a metal cover and stored in 
the custodian’s living quarters. 

(l) Firearms. Firearms and 
ammunition (other than cargo) are not 
permitted on board a magazine vessel. 

(m) Fire extinguishing equipment. No 
Class 1 (explosive) materials may be 
loaded or stowed in, unloaded from, or 
handled on any magazine vessel unless 
four fire extinguishers that meet the 
requirements for Type A Size II or Type 
B Size III in 43 CFR part 95, subpart 
95.50 are near and accessible to the 
magazines. 

(n) Supervision. A magazine vessel 
containing Class 1 (explosive) materials 
must be continuously attended by a 
custodian employed for that purpose by 
the vessel's owner. 

(o) Unauthorized persons on 
magazine vessels. The custodian of a 
magazine vessel shall prevent 
unauthorized persons from coming on 
board unless it is necessary to abate a 
hazard to human life or a substantial 
hazard to property. 

(p) Repacking of Class 1 (explosive) 
materials on board. No Class 1 
(explosive) materials may be repacked 
on board a magazine vessel. Broken or 
damaged packages must be handled in 
accordance with the requirements of 

§ 176.156. Packages requiring an 
emergency response must be handled in 
accordance with the emergency 
response information required under 
5 172.602 of this subchapter. 

(q) Work boat. Each magazine vessel 
must be equipped with a work boat. 

(r) Life preservers. One approved 
personal flotation device must be 
available for each person employed on a 
magazine vessel. 

(s) Fenders. Each magazine vessel 
must be Fitted with fenders in sufficient 
number and size to prevent any vessel 
tieing up alongside from coming in 
contact with the hull. 

Subpart H—Detailed Requirements for 
Class 2 (Compressed Gas) Materials 

§ 176.200 General stowage requirements. 

(a) Each package of Class 2 
[compressed gas) material being 
transported by vessel must be prevented 
from making direct contact with the 


vessel’s deck, side, or bulwark by 
dunnage, shoring, or other effective 
means. 

(b) When cylinders of Class 2 
(compressed gas) materials being 
transported by vessel are stowed in a 
horizontal position, each tier must be 
stowed in the cantlines of the tier below 
it, and the valves on cylinders in 
adjacent tiers must be at alternate ends 
of the stow. Each tier may be stepped 
back and the ends alternated in order to 
clear the flange. Lashing must be 
provided to prevent any movement. 

(c) When cylinders of Class 2 
(compressed gas) materials being 
transported by vessel are stowed in a 
vertical position they must be stowed 
upright in a block and cribbed or boxed 
in with suitable dunnage. The box or 
crib must be dunnaged at least 10 cm 
(3.9 inches) off any metal deck. The 
cylinders in the box or crib must be 
braced to prevent any movement. The 
box or crib must be securely chocked 
and lashed to prevent any movement. 

(d) Any package containing Division 
2.3 (poison gas) materials must be 
stowed separate from all foodstuffs. 

(e) Class 2 (compressed gas) materials 
may not be stowed “on deck” over a 
hold or compartment containing coal. 

(f) Class 2 (compressed gas) material 
must be kept as cool as practicable and 
be stowed away from all sources of heat 
and ignition. 

§ 176.205 Under deck stowage 
requirements. 

(a) When a Class 2 (compressed gas) 
material is stowed below deck, it must 
be stowed in a mechanically ventilated 
cargo space with no source of artificial 
heat and clear of living quarters. No 
bulkhead or deck of that hold or 
compartment may be a common 
boundary with any boiler room, engine 
room, coal bunker, galley or boiler room 
uptake. 

(b) When Division 2.1 (flammable gas) 
materials are stowed below deck, they 
must be stowed in a hold or 
compartment which complies with 
paragraph (a) of this section and the 
following requirements: 

(1) Each hold or compartment must be 
ventilated. 

(2) Each hold or compartment must be 
equipped with an overhead water 
sprinkler system or fixed fire 
extinguishing system. 

(3) Each electrical power line in the 
hold or compartment must be protected 
by a strong metal covering to prevent 
crushing by cargo being stowed against 
it. 

(4) Except when fitted with electrical 
fixtures of the explosion-proof type, 
each electrical circuit serving the hold or 


compartment must be disconnected from 
all sources of power. No circuit may be 
energized until the Division 2.1 
(flammable gas) cargo and any vapors 
have been removed from the hold or 
compartment. Explosion-proof portable 
lighting may be used if the source of 
power is from electrical outlets outside 
the hold or compartment and abov* th» 
weather deck. 

(5) Any opening in a common 
bulkhead of an adjacent hold or 
compartment must be securely closed 
off and made gas-tight, unless the 
adjacent hold or compartment is also 
used for the stowage of Division 2.1 
(flammable gas) materials. 

(6) Full and efficient hatch covers 
must be used. Tarpaulins, if fitted, must 
be protected by dunnaging before 
overstowing with any cargo. Each 
tarpaulin must be in one piece and free 
of rents, tears, and holes. 

(7) A fire screen must be fitted at the 
weather end of each vent duct leading 
from the hold or compartment. The fire 
screen must completely cover the open 
area. It must consist of two layers of fine 
brass wire screen at least 50 X 50 cm 

(20 X 20 inches) mesh or finer, spaced 
not less than 1 cm (0.4 inch) or more 
than 4 cm (2 inches) apart. The screen 
may be removable if means for securing 
it in place when in service are provided. 

(8) The hold or compartment may not 
be fitted with any gooseneck type vent 
trunk head. 

(9) Any electrical apparatus located in 
the hold or compartment must be 
capable of being disconnected from its 
power source by a positive means 
located outside the hold or 
compartment. 

§ 176.210 On deck stowage requirements. 

Cylinders of Class 2 (compressed gas) 
materials being transported by vessel 
must be protected from radiant heat 
which, including the direct rays of the 
sun by structural erections or awnings. 

A tarpaulin covering the cylinders is not 
acceptable if it comes in contact with 
them. 

§ 176.220 Smoking or open flame and 
posting of warning signs. 

(a) Smoking or the use of open flame 
is prohibited in any hold or 
compartment containing a Division 2.1 
(flammable gas) material, near any 
Division 2.1 (flammable gas) material 
stowed on deck, or near any ventilator 
leading to a hold containing this 
material. 

(b) A sign carrying the legend: 
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FLAMMABLE VAPORS 
KEEP LIGHTS AND FIRE AWAY 
NO SMOKING 


must be conspicuously posted at each 
approach to an “on deck” Division 2.1 
(flammable gas) material stowage area 
and near each cargo hold ventilator 
leading to a hold containing this 
material. The sign must be painted on a 
white background using red letters. The 
letters may not be less than 8 cm (3 
inches) high. 

§ 176.225 Stowage of chlorine. 

Chlorine (UN 1017) must be stowed 
separate from copper or brass leaf 
sheets and from finely divided organic 
material. 

§176.230 Stowage of Division 2.1 
(flammable gas) materials. 

Division 2.1 (flammable gas) materials 
transported in Specification 106A or 
110A multi-unit car tanks must be 
stowed on deck only, and must be 
shaded from radiant heat. 

Subpart I—Detailed Requirements for 
Class 3 (Flammable) and Combustible 
Liquid Materials 

§ 176.305 General stowage requirements. 

(a) A Class 3 (flammable) or 
combustible liquid must be kept as cool 
as reasonably practicable and be 
stowed away from all sources of heat 
and ignition. 

(b) Except as otherwise provided in 

§ 176.76(g), a package containing a Class 
3 (flammable) liquid and equipped with 
a vent or safety relief device must be 
stowed “on deck’* only. 

(c) The following requirements apply 
to each hold or compartment in which 
any Class 3 (flammable) or combustible 
liquids are being transported: 

(1) The hold or compartment must be 
ventilated except that the stowage of 
non-bulk packages of Class 3 
(flammable) liquids with a flash point 
above 23 C C (73 °F) (see 49 CFR 171.8 
definitions) may be in non-ventilated 
holds. 

(2) Stowage of a Class 3 (flammable) 
or combustible liquid within 6 m (20 
feet) of a bulkhead which forms a 
boundary or deck of a boiler room, 
engine room, coal bunker, galley, or 
boiler room uptake is not permitted. If 
the amount of the liquid to be stowed in 
a hold will not permit compliance with 
the requirement for a 6 m (20 foot) 
separation, less separation distance is 
authorized if at least one of the 
following conditions exists: 


(i) The bulkhead or deck is covered 
with at least 8 cm (3 inches) of 
insulation on the entire area subject to 
heat; 

(ii) A temporary wooden bulkhead at 
least 5 cm (2 inches) thick is constructed 
in the hold at least 8 cm (3 inches) off an 
engine room or 15 cm (5.9 inches) off a 
boiler room bulkhead, covering the 
entire area of the bulkhead that is 
subject to heat, and the space between 
the permanent bulkhead and the 
temporary wooden bulkhead is filled 
with mineral wool or equivalent bulk 
noncombustible insulating material; or 

(iii) A temporary wooden bulkhead is 
constructed of at least 2.5 cm (1 inch) 
thick tongue and groove sheathing, 
located 1 m (3 feet) from the boiler room 
or engine room bulkhead, and filled with 
sand to a height of 2 m (7 feet) above the 
tank top, or. if the cargo compartment is 
located between decks, 1 m (3 feet) of 
sand. 

(3) Combustible liquids may not be 
stowed in a hold within 6 m (20 feet) of a 
common bulkhead with the engine room 
unless the means of vessel propulsion is 
internal combustion engines. 

(4) Each cargo opening in a bulkhead 
of an adjacent hold must be securely 
closed off and made gas-tight, unless the 
adjacent hold is also used for the 
stowage of a Class 3 (flammable) or 
combustible liquid. 

(d) In addition to the requirements 
specified in paragraph (b) of this 
section, the following requirements 
apply to each hold or compartment in 
which a Class 3 (flammable) liquid is 
transported: 

(1) Full and effective hatch covers 
must be used. Tarpaulins, if fitted, must 
be protected by dunnaging before 
overstowing with any cargo. Each 
tarpaulin must be in one piece and free 
of rents, tears, and holes; 

(2) If Class 3 (flammable) liquids in 
excess of 1016 kg (2240 pounds) are 
stowed under deck in any one hold or 
compartment, a fire screen must be 
fitted at the weather end of each vent 
duct leading from that hold or 
compartment. The fire screen must 
completely cover the open area. It must 
consist of two layers of fine brass wire 
screen at least 20X20 mesh or finer 
spaced not less than 1 cm (0.4 inch) or 
more than 1 cm (0.4 inch) apart. The 
screen may be removable only if means 
for securing it in place when in service 
are provided; 

(3) Each electrical power line in the 
hold or compartment must be protected 
by a strong metal covering to prevent 
crushing by cargo being stowed against 
it; 

(4) Except when fitted with explosion- 
proof type electrical fixtures, each 


electrical circuit serving the hold or 
compartment must be disconnected from 
all sources of power from a point 
outside the hold or compartment 
containing flammable liquids. No circuit 
may be energized until the flammable 
liquids and any vapors have been 
removed from the hold or compartment. 
Explosion-proof type portable lighting 
may be used if the source of power is 
from electrical outlets outside the hold 
or compartment and above the weather 
deck; and 

(5) A Class 3 (flammable) liquid in 
excess of 1016 kg (2240 pounds) may not 
be transported in any hold or 
compartment that is fitted with a 
gooseneck type of vent head. 

(e) On a passenger vessel, each hold 
or compartment used to transport a 
Class 3 (flammable) liquid must be 
equipped with an overhead water 
sprinkler system or fixed fire- 
extinguishing system. 

(f) On a passenger vessel, each hold 
or compartment used to transport Class 
3 (flammable) liquids under a passenger 
space must have an overdeck of an A-60 
type construction (see 46 CFR 72.05- 
10(c)(1)) or equivalent or have its 
underside covered with at least 8 cm (3 
inches) of noncombustible insulation. 

(g) No Class 3 (flammable) liquid in a 
drum or wooden case, having inside 
packagings of more than 1 L (0.3 gallon) 
capacity each, may be stowed as a 
beam filler. A wooden barrel, a wooden 
box or a fiberboard box, with any Class 
3 (flammable) liquid material in inside 
packagings of not more than 1 L (0.3 
gallon) capacity each, may only be 
stowed as a beam filler if it is possible 
to stow and observe any “THIS SIDE 
UP" marking. 

§ 176.315 Fire protection requirements. 

(a) For each 79,800 liters (21,081 U.S. 
gallons) or part thereof of any Class 3 
(flammable) or combustible liquid being 
transported on board a vessel in a 
portable tank, rail tank car, or a motor 
vehicle cargo tank, there must be 
provided at least one B-V semiportable 
foam (152 liter/40 gallon capacity) (see 
46 CFR 95.50), dry chemical (45.4 kg (100 
pounds) minimum capacity) or 
equivalent fire extinguisher, or a fire 
hose fitted with an approved portable 
mechanical foam nozzle with pick-up 
tube and two 19 liter (5 gallon) cans of 
foam liquid concentrate. Each foam 
system must be suitable for use with 
each Class 3 (flammable) or combustible 
liquid for which it is required. Each fire 
extinguisher must be accessible to the 
tank it is intended to cover. 

(b) The fire hose at each fire hydrant 
in the vicinity of Class 3 (flammable) 
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and combustible liquids stowage areas 
must be fitted with an approved 
combination solid stream and water 
spray nozzle. 

(c) The pressure must be maintained 
in the vessel's Fire mains during the 
loading and unloading of any Class 3 
(flammable) or combustible liquids. 

(d) Two 7 kg (15-pound) capacity hand 
portable dry chemical or two portable 10 
L (2.0 gallons) foam-type extinguishers 
must be accessible to any packaged 
Class 3 (flammable) or combustible 
liquid and suitable for use with the 
lading. 

(e) The requirements of this section do 
not apply to portable tanks and their 
contents authorized under 46 CFR part 
93 or 46 CFR part 64. 

§ 176.320 Use of hand flashlights. 

Each hand flashlight used on deck 
near or in any hold or compartment 
containing a Class 3 (flammable) liquid, 
must be suitable for use in hazardous 
locations where Fire or explosion 
hazards may exist. 

§ 176.325 Smoking or open flame and 
posting of warning signs. 

(a) Smoking or the use of open flame 
is prohibited in any hold or 
compartment containing a Class 3 
(flammable) or combustible liquid, near 
any Class 3 (flammable) or combustible 
liquid stowed on deck, or near any 
ventilator leading to a hold containing 
such material. 

(b) A sign carrying the legend: 


FLAMMABLE VAPORS 
KEEP LIGHTS AND FIRE AWAV 
NO SMOKING 


must be conspicuously posted at each 
approach to a Class 3 (flammable) or 
combustible liquid stowed "on deck" 
and near each cargo hold ventilator 
leading to a hold or compartment 
containing this material. This sign must 
be painted on a white background using 
red letters. The letters may not be less 
than 8 cm (3 inches) high. 

§ 176.331 Transportation of Class 3 
(flammable) liquids with foodstuffs. 

Each package containing a Class 3 
(flammable) liquid which bears a 
POISON label must be stowed separate 
from foodstuffs. Each package 
containing a Class 3 (flammable) liquid 
which bears a CORROSIVE or KEEP 
AWAY FROM FOOD label must be 
stowed away from foodstuffs. 


§ 176.340 Combustible liquids in portable 
tanks. 

Combustible liquids, having a flash 
point of 38 °C (100 °F) or higher, may be 
transported by vessel only in one of the 
portable tanks as specified below: 

(a) Portable tanks authorized in 
§ 173.241 of this subchapter. 

(b) In nonspecification portable tanks, 
subject to the following conditions: 

(1) Each portable tank must conform 
to § § 178.251 and 178.253 of this 
subchapter, except as otherwise 
provided in this paragraph; 

(2) The rated capacity of the tank may 
not exceed 4,542 liters (1,200 gallons), 
and the rated gross weight may not 
exceed 13,608 kg (30,000 pounds); 

(3) The vibration test in § 178.253-5 of 
this subchapter need not be performed; 

(4) When the total surface area of the 
tank exceeds 14.9 square meters (160 
square feet), the total emergency venting 
capacity must be determined in 
accordance with Table III in § 178.341-4 
of this subchapter; 

(5) In place of a speciFication 
identification marking required by 

§ 178.251-7 of this subchapter, the tank 
must be marked, on two sides in letters 
at least 5 cm (2 inches) high on 
contrasting background: "FOR 
COMBUSTIBLE LIQUIDS ONLY" and 
"49 CFR 176.340". This latter marking 
constitutes certiFication by the person 
offering the combustible liquid materials 
for transportation that the portable tank 
conforms to this paragraph; 

(6) Each tank must be made of steel; 

(7) The design pressure of the tank 
must be not less than 62 kPa (9 psi); 

(8) No pressure relief device may open 
at less than 34.4 kPa (5 psi); 

(9) Each tank must be retested and 
marked at least once every 2 years in 
accordance with the requirements 
applicable to a DOT specification 57 
portable tank in § 173.32(e) (2), (3), and 
(4) of this subchapter; and 

(10) Each tank must conform to the 
provisions of § 173.24 of this subchapter 
and paragraphs (g). (h), (i), and (k) of 

§ 173.32 of this subchapter. 

(c) Portable tanks approved by the 
Commandant, USCG (G-MTH). 

Subpart J—Detailed Requirements for 
Class 4 (Flammable Solids), Class 5 
(Oxidizers and Organic Peroxides), and 
Division 1.5 (Blasting Agents) Materials 

§ 176.400 Stowage of Division 1.5 (blasting 
agents). Class 4 (flammable solids) and 
Class 5 (oxidizers and organic peroxides) 
materials. 

(a) Class 4 (flammable solid) material 
and Division 5.2 (organic peroxide) 
material must be kept as cool as 
reasonably practicable and be stowed 


away from all sources of heat and 
ignition. 

(b) Division 5.2 (organic peroxide) 
material must be stowed away from 
living quarters or access to them. 
Division 5.2 (organic peroxide) material 
not requiring temperature control should 
be protected from radiant heat, which 
includes direct rays of the sun, and 
stowed in a cool, well-ventilated area. 

(c) No Division 1.5 (blasting agents) or 
Class 5 (oxidizers and organic 
peroxides) material being transported 
by vessel may be stowed in the same 
hold or compartment with any readily 
combustible material such as a 
combustible liquid, a textile product, or 
with a finely divided substance, such as 
an organic powder. 

(d) No Division 1.5 (blasting agents) or 
Class 5 (oxidizers and organic 
peroxides) material being transported 
by vessel may be stowed in a hold or 
compartment containing sulfur in bulk, 
or in any hold or compartment above, 
below, or adjacent to one containing 
sulfur in bulk. 

§ 176.405 Stowage of charcoal. 

(a) Before stowing charcoal Division 
4.2 (flammable solid), UN 1361, NA1361, 
or UN 1362 on a vessel for 
transportation, the hold or compartment 
in which it is to be stowed must be 
swept as clean as practicable. All 
residue of any former cargo, including 
especially a petroleum product, a 
vegetable or animal oil, nitrate, or sulfur, 
must be removed. 

(b) Charcoal packed in bags and 
offered for transportation on board a 
vessel in a quantity over 1016 kg (2240 
pounds) must be loaded so that the bags 
are laid horizontally and stacked with 
space for efficient air circulation, if the 
bags are not compactly filled and closed 
to avoid free space within, vertical and 
horizontal dunnage strips must be laid 
between the bags. Space for ventilating 
must be maintained near bulkheads, the 
shell of the vessel, the deck, and the 
overhead. No more than 40,600 kg 
(89,508 pounds) of charcoal may be 
stowed in a hold or compartment when 
other stowage space is available. If the 
unavailability of hold or compartment 
space requires the stowage of a larger 
amount, the arrangement of the stow for 
ventilation must be adjusted to ensure a 
sufficient venting effect. 

(c) Any loose material from bags 
broken during loading must be removed. 
Broken bags may be repacked or have 
the closures repaired and the repaired 
bags restowed. 

(d) Charcoal "screenings" packed in 
bags must be stowed to provide spaces 
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for air circulation between tiers 
regardless of the quantity stowed. 

§ 176.410 Division 1.5 (blasting agents) 
materials, ammonium nitrate and 
ammonium nitrate mixtures. 

(a) This section prescribes 
requirements to be observed with 
respect to transportation of each of the 
following hazardous materials by vessel: 

(1) Explosives, blasting, type E, and 
Explosives, blasting, type B, Division 1.5 
(blasting agent) compatibility group D, 
UN 0331 and UN 0332. 

(2) Ammonium nitrate fertilizer, 
Division 5.1 (oxidizer). UN 1942. 

(3) Ammonium nitrate fertilizer, 
Division 5.1 (oxidizer), UN 2068. 

(4) Ammonium nitrate fertilizer. 
Division 5.1 (oxidizer). UN 2067. 

(5) Ammonium nitrate fertilizer, 
Division 5.1 (oxidizer). UN 2069 or UN 
2072. 

(6) Ammonium nitrate fertilizer. 
Division 5.1 (oxidizer), UN 2070. 

(b) This section does not apply to 
Ammonium nitrate fertilizer, Class 9 
(miscellaneous hazardous materials), 

UN 2071 or to any non-acidic ammonium 
nitrate mixed fertilizer containing 13 
percent or less ammonium nitrate, less 
than 5 percent organic material, and no 
other oxidizing material, and which do^s 
not meet the criteria for any other 
hazard set forth in part 173 of this 
subchapter. 

(c) When Division 1.5 (blasting agents) 
compatibility group D materials, 
ammonium nitrate, or any of the 
ammonium nitrate fertilizers listed in 
paragraph (a) of this section are 
transported by vessel: 

(1) They must be stowed well away 
from any steam pipe, electric circuit, or 
other source of heat; 

(2) Smoking is prohibited except in 
designated areas away for the material 
and M No-Smoking” signs must be posted 
in accordance with § 176.60; 

(3) Fire hoses must be connected, laid 
out, and tested before loading or 
unloading commences; and 

(4) A fire watch must be posted in the 
hold or compartment where the material 
is being loaded or unloaded. 

(d) When any of the hazardous 
materials listed in paragraph (a) of this 
section is transported in bags by vessel: 

(1) The requirements specified in 
paragraph (c) of this section must be 
complied with; 

(2) The temperature of the bagged 
material may not exceed 54°C (130°F); 

(3) Minimum dunnage and 
sweatboards must be used to prevent 
any friction or abrasion of bags, and to 
allow tor the circulation of air and 
access of water in the event of fire; 


(4) The bags must be stowed from side 
to side, out to the sweatboards; 

(5) A space of 46 cm (18 inches) must 
be provided between any transverse 
bulkhead and the bags; 

(6) The bags must be stowed so as to 
provide a 46 cm (18 inch) athwartship 
trench along the centerline of the 
compartment, continuous from top to 
bottom; 

(7) The bags must be stowed so as to 
provide a 46 cm (18 inch) amidship 
trench running fore and aft from 
bulkhead to bulkhead; 

(8) The bags may not be stowed less 
than 46 cm (18 inches) from any 
overhead deck beam; 

(9) The bags must be stowed so as to 
provide vent flues 36 cm (14 inches) 
square at each comer of the hatch 
continuous from top to bottom; 

(10) Trenching must be accomplished 
by alternating the direction of the bags 
in each tier (bulkheading); and 

(11) The bags must be blocked and 
braced as necessary to prevent shifting 
of the bagged cargo adjacent to any 
trench area. 

(e) Notwithstanding § 176.83(b) of this 
part, ammonium nitrate and ammonium 
nitrate fertilizers classed as Division 5.1 
(oxidizers) materials, may be stowed in 
the same hold, compartment, magazine, 
or freight container with Class 1 
materials (explosive), except those 
containing chlorates, in accordance with 
the segregation and separation 
requirements of § 176.144 of this part 
applying to Explosives, blasting, type B, 
and Explosives, blasting, type E. 

Division 1.5 compatibility group D. 

(f) No mixture containing ammonium 
nitrate and any ingredient which would 
accelerate the decomposition of 
ammonium nitrate under conditions 
incident to transportation may be 
transported by vessel. 

§ 176.415 Permit requirements for Division 
1.5 (blasting agents), ammonium nitrates, 
and certain ammonium nitrate fertilizers. 

(a) Except as provided in paragraph 

(b) of this section, before any of the 
following material is loaded on or 
unloaded from a vessel at any 
waterfront facility, the owner/operator 
must obtain written permission from the 
nearest COTP: 

(1) Ammonium nitrate UN 1942, 
ammonium nitrate fertilizers containing 
more than 60 percent ammonium nitrate, 
ammonium nitrate fertilizer, Division 5.1 
(oxidizer) UN 2070, or Division 1.5 
(blasting agent) compatibility group D 
materials packaged in a paper bag, 
burlap bag. or other nonrigid 
combustible packaging, or any rigid 
container with combustible inside 
packagings. 


(2) Any other ammonium nitrate or 
ammonium nitrate fertilizer not listed in 
§ 176.410 (a) or (b) except ammonium 
nitrate fertilizer. Class 9 (miscellaneous 
hazardous materials) material, UN 2071, 

(b) Any of the following may be 
loaded on or unloaded from a vessel at 
any waterfront facility without a permit: 

(1) Ammonium nitrate fertilizer. 
Division 5.1 (oxidizer) UN 1942, in a 
rigid container with noncombustible 
inside packaging. 

(2) Ammonium nitrate fertilizer. 
Division 5.1 (oxidizer) UN 2067, if the 
nearest COTP is notified at least 24 
hours in advance of any loading or 
unloading or unloading in excess of 454 
kg (1,000 pounds). 

(3) Ammonium nitrate fertilizer, n.o.s., 
Division 5.1 (oxidizer) UN 2072, 
containing 40 percent or more fine 
calcium carbonate or dolomite. 

(4) Non-acidic ammonium nitrate 
fertilizer, n.o.s., Division 5.1 (oxidizer) 
UN 2072, containing less than 5 percent 
organic material and 60 percent or less 
ammonium nitrate. 

(5) Division 1.5 (blasting agents) 
compatibility group D material in a rigid 
container with non-combustible inside 
packaging. 

(6) Ammonium nitrate fertilizer, Class 
9 (miscellaneous hazardous materials), 
UN 2071. 

(c) Before a permit may be issued, the 
following requirements must be met in 
addition to any others the COTP may 
impose: 

(1) If the material is ammonium nitrate 
Division 1.1 (Class A explosive) 
compatibility group D. UN 0222; 
ammonium nitrate fertilizer Division 5.1 
(oxidizer), UN 2070; or Explosives, 
blasting, type E, Division 1.5 (blasting 
agents) compatibility group D, UN 0332 
in combustible packaging or in a rigid 
container with combustible inside 
packaging, it must be loaded or 
unloaded at a facility remote from 
populous areas or high value or high 
hazard industrial facilities so that in the 
event of Fire or explosion loss of lives 
and property may be minimized; 

(2) If the material is ammonium nitrate 
Division 1.1 (Class A explosive) 
compatibility group D, UN 0222 in rigid 
metal drums with non-combustible 
inside packagings; an ammonium nitrate 
fertilizer, Division 5.1 (oxidizer) UN 
2070, containing more than 60 percent 
ammonium nitrate; or ammonium nitrate 
fertilizer, Division 5.1 (oxidizer), UN 
2070 in rigid containers with 
combustible inside packagings, it must 
be loaded or unloaded at a facility 
removed from congested areas or high 
value or high hazard industrial facilities; 
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(3) Each facility at which the material 
is to be loaded or unloaded must 
conform with the requirements of the 
port security and local regulations and 
must have an abundance of water 
readily available for fire fighting; and 

(4) Each facility at which the material 
is to be loaded or unloaded must be 
located so that each vessel to be loaded 
or unloaded has an unrestricted passage 
to open water. Each vessel must be 
moored bow to seaward, and must be 
maintained in a mobile status during 
loading, unloading, or handling 
operations by the presence of tugs or the 
readiness of engines. Each vessel must 
have two wire towing hawsers, each 
having an eye spice, lowered to the 
water’s edge, one at the bow and the 
other at the stem. 

(5) If the material is ammonium 
nitrate, Division 1.1 (Clas9 A explosive) 
compatibility group D, UN 0222; 
ammonium nitrate fertilizer, Division 5.1 
(oxidizer) UN 2070; an ammonium 
nitrate fertilizer. Division 5.1 (oxidizer) 
containing more than 60 percent 
ammonium nitrate; or a Division 1.5 
(blasting agents) compatibility group D 
material in non-rigid combustible 
packaging and loaded in freight 
containers or transport vehicles, it may 
be loaded or unloaded at a non-isolated 
facility provided that facility is 
approved by the COTP. 

§ 176.419 Class 4 (flammable solids) or 
Class 5 (oxidizers and organic peroxides) 
materials transported with foodstuffs. 

Each package containing a Class 4 
(flammable solids) or Class 5 (oxidizers 
and organic peroxides) material, bearing 
a POISON label and being transported 
on a vessel must be stowed separate 
from foodstuffs. Each package 
containing Class 4 (flammable solids) or 
Class 5 (oxidizers or organic peroxides) 
materials which bears a CORROSIVE or 
KEEP AWAY FROM FOOD label must 
be stowed away from foodstuffs. 

268. Subpart L is revised to read as 
follows; 

Subpart L—Detailed Requirements for 
Division 2.3 (Poisonous Gas) and Division 

6.1 (Poisonous) Materials 

Sec. 

176.600 General stowage requirement. 

176.605 Care following leakage or sifting of 
Division 2.3 (poisonous gas) and Division 

6.1 (poisonous) materials. 

Subpart L—Detailed Requirements for 
Division 2.3 (Poisonous Gas) and 
Division 6.1 (Poisonous) Materials 

§ 176.600 General stowage requirement 

(a) Each package required to have a 
POISON GAS or POISON label thereon 
being transported on a vessel must be 


stowed clear of living quarters and any 
ventilation ducts serving living quarters 
and separate from foodstuffs. 

(b) Each package required to have 
both a POISON GAS label and a 
FLAMMABLE GAS label thereon must 
be segregated as a Division 2.1 
(flammable gas) material. 

(c) Each package required to have a 
KEEP AWAY FROM FOOD label must 
be stowed away from foodstuffs. 

(d) Each package of Division 2.3 
(Poison A) material or Division 6.1 
(Poison B) material which also bears a 
FLAMMABLE LIQUID or FLAMMABLE 
GAS label must be stowed in a 
mechanically ventilated space, kept as 
cool a reasonably practicable, and be 
stowed away from all sources of heat 
and ignition. 

§ 176.605 Care following leakage or sifting 
of Division 2.3 (poisonous gas) and Division 

6.1 (poisonous) materials. 

A hold or compartment containing a 
package of a Division 2.3 (poisonous 
gas) or Division 6.1 (poisonous) material 
which has leaked or sifted must be 
thoroughly cleaned and decontaminated 
after the cargo is unloaded and before 
the hold or compartment is used for the 
stowage of any other cargo. 

269.270. Subparts N and O are revised 
to read as follows: 

Subpart N—Detailed Requirements for 
Class 8 (Corrosive) Materials 

Sec. 

176.800 Genera! stowage requirements. 
176.805 On deck stowage. 

Subpart O—Detailed Requirements for 
Cotton and Vegetable Fibers, Motor 
Vehicles, and Asbestos 

Sec. 

170.900 Packaging and stowage of cotton 
and vegetable fibers; general. 

176.901 Stowage of cotton or vegetable 
fibers with rosin or pitch. 

176.903 Stowage of cotton or vegetable 
fibers with coal. 

176.905 Motor vehicles or mechanical 
equipment powered by internal 
combustion engines. 

176.906 Stowage and handling of asbestos. 

Subpart N—Detailed Requirements for 
Class 8 (Corrosive Materials) Materials 

§ 176.800 General stowage requirements. 

(a) Each package of a Class 8 
(corrosive material) material being 
transported on a vessel must be stowed 
clear of living quarters, and away from 
foodstuffs and cargo of an organic 
nature. Each package of Class 8 
(corrosive material) which bears a 
IX3ISON label must be stowed separate 
from foodstuffs. 


(b) A package of Class 8 (corrosive 
material) material may not be stowed 
over any readily combustible material. 

(c) Glass carboys containing Class 8 
(corrosive material) material may not be 
stowed on board any vessel, other than 
a barge, more than two tiers high unless 
each carboy is boxed or crated with 
neck protection extending to the sides of 
the carboy box. This protective 
construction must be strong enough to 
permit stacking one on top of the other. 

(d) A Class 8 (corrosive material) 
material may not be stowed over a hold 
or compartment containing cotton unless 
the deck is of steel and the hatch is 
fitted with a tight coaming. In addition, 
the deck must be tight against leakage 
and the Class 8 (corrosive material) 
material may not be stowed over the 
square of the hatch. 

(e) Each package of Class 8 (corrosive 
material) which also bears a 
FLAMMABLE LIQUID label must be 
stowed away from all sources of heat 
and ignition. 

§ 176.805 On deck stowage. 

When break bulk Class 8 (corrosive 
materials) materials being transported 
on a vessel are stowed on deck: 

(a) Provisions must be made for 
leakage from any package to drain away 
from other cargo into an overboard 
scupper or freeing port. The drainage 
may not enter an enclosed drainage 
system other than a direct overboard 
scupper. If this stowage is not practical, 
sufficient clean dry sand must be placed 
under and around the lower tier of 
packages to absorb any leakage. 

(b) Dunnage must be provided on the 
deck and arranged so that any leakage 
will be apparent. 

(c) Any leakage that occurs must be 
washed down, using liberal quantities of 
water. 

Subpart O—Detailed Requirements for 
Cotton and Vegetable Fibers, Motor 
Vehicles, and Asbestos 

§ 176.900 Packaging and stowage of 
cotton and vegetable fibers; general. 

(a) Cotton, Class 9, NA 1365, Cotton, 
wet. Division 4.2, UN 1365, and other 
vegetable fibers. Division 4.1, being 
transported on a vessel must be securely 
baled and bound. Each bale of cotton or 
vegetable fibers must be covered with 
bagging on at least three-fourths of its 
surface, including both ends. Cut cotton 
linters may be accepted for 
transportation by vessel when baled 
and covered with bagging on the soft 
sides only if the bale is compressed to a 
density of at least 512 kg/m 3 (32 pounds 
per cubic foot) and it is bound with at 
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least six bands per bale. Any poorly 
compressed bale or any bale having 
damaged bindings may not be 
transported by vessel. 

(b) Each bale of Cotton, wet, Division 
4.2, UN 1365 must be stowed separately 
from any bales of dry cotton or 
vegetable fibers, in a 'tween deck space, 
and not overstowed. Any bale of cotton 
or vegetable fibers which is saturated 
with water may not be transported by 
vessel. 

(c) Bales of cotton or vegetable fibers 
showing contact with oil or grease may 
not be accepted for transportation by 

vessel. 

(dj Cotton or vegetable fibers must be 
stowed in a hold or compartment in 
accordance with the following 
requirements: 

(1) All traces of oil or residue in the 
hold or compartment must be removed; 

(2) A recently painted hold or 
compartment may not be used unless it 
is thoroughly dry; 

(3) Each ventilation cowl serving the 
hold or compartment must be Fitted with 
a spark screen; 

(4) When a bulkhead of the hold or 
compartment is common with a boiler 
room, engine room, coal bunker, or 
galley and subjected to heat, a wooden 
bulkhead must be erected between the 
bulkhead and any cotton or vegetable 
fibers. This wooden bulkhead must be at 
least 15 cm (6 inches) from a boiler room 
bulkhead, and at least 5 cm (2 inches) 
from an engine room, coal bunker, or 
galley bulkhead; 

(5) Each 'tween deck hatch must be 
closed with hatch covers, tarpaulins, 
and dunnage; however, metal hatch 
covers which are sealed by other means 
to provide equivalent protection may be 
used; 

(6) Each hold or compartment must be 
equipped with a carbon dioxide or 
overhead water sprinkler system or 
other approved fixed extinguishing 
system. Before loading, the 
extinguishing system must be examined 
to ensure that it is in good working 
condition; and 

(7) Each hold or compartment must be 
clear of all debris and swept as clean as 
practicable before loading. 

(e) Naked lights or any Fire likely to 
produce sparks are not permitted on the 
vesseL dock area, or on any lighters 
alongside a vessel during loading or 
unloading of cotton or vegetable fibers. 

(0 Upon completion of stowage, each 
opening must be completely closed. 
Where required, tarpaulins must be 
fitted and secured in place to provide a 
tight hold. During a period of temporary 
btoppage of loading or unloading, a 
hatch may be left open. However, during 
that period, a fire watch, designated by 


the master or ofFicer-in-charge, must be 
stationed in the hold or compartment in 
which the cotton or vegetable Fibers are 
stowed. 

(g) At least one fire hose must be 
connected while cotton or vegetable 
fibers are being loaded or unloaded. 
Each Fire pump must be operated before 
any loading or unloading. Pressure must 
be maintained on each fire main during 
the loading and the fire hose laid out 
ready for immediate use. Portable Fire 
extinguishers must be placed to be 
readily available. The fire hose, Fire 
pumps, and Fire extinguishers may be 
the vessel's equipment or shore 
equipment. 

(h) Smoking is not permitted on a 
vessel during the loading or unloading of 
cotton or vegetable fibers except at 
those times and in those places 
designated by the master. "NO 
SMOKING" signs must be 
conspicuously posted in appropriate 
places, and the responsible person in 
charge of the loading or unloading (see 

§ 176.57 of this part) must ensure that 
they are observed. 

(i) Cotton or vegetable fibers may be 
stowed in the same hold over bulk sulfur 
if the sulfur has been trimmed and 
leveled and the hold is thoroughly 
cleaned of sulfur dust. A tight floor of 
two layers of 2.54 cm (1 inch) crossed 
clean dunnage boards must be laid on 
the sulfur before cotton or vegetable 
fibers are stowed. These substances 
may be stowed alongside each other in 
the same hold if they are separated by a 
tight dustproof wood bulkhead. 

(j) Cotton or vegetable Fibers may not 
be stowed in a 'tween deck hold over 
bulk sulfur in a lower hold unless the 
'tween deck hold has been thoroughly 
cleaned of all sulfur dust and the 'tween 
deck hatch covers are in place and 
covered with tarpaulins and dunnage. 

§ 176.901 Stowage of cotton or vegetable 
fibers with rosin or pitch. 

(a) Unless impracticable, cotton or 
vegetable Fibers being transported on a 
vessel may not be stowed in the same 
hold or compartment with rosin or pitch 
being transported on the same vessel. 

(b) When separate stowage is 
impracticable, the cotton or vegetable 
fibers may be stowed in the same hold 
or compartment with rosin or pitch if 
they are separated by clean dunnage or 
a cargo of a non-combustible nature. 
When such stowage within the same 
hold or compartment involves large 
amounts of cotton or fibers or of rosin or 
pitch, the rosin or pitch must be floored 
off with at least two layers of 2.54 cm (1 
inch) dunnaging and the cotton or 
vegetable fibers stowed above. 


§ 176.903 Stowage of cotton or vegetable 
fibers with coal. 

Cotton or vegetable fibers being 
transported on a vessel may not be 
stowed in the same hold with coal. They 
may be stowed in adjacent holds if the 
holds are separated by a tight steel 
bulkhead and the cotton or vegetable 
fibers are dunnaged at least 5 cm (2 
inches) off the bulkhead. Cotton or 
vegetable fibers may be stowed in a 
hold above or below one in w’hich coal 
is stowed if there is a tight steel 
intervening deck and all hatch covers 
are in place and covered with 
tarpaulins. 

§ 176.905 Motor vehicles or mechanical 
equipment powered by internal combustion 
engines. 

(a) A motor vehicle or any 
mechanized equipment powered by an 
internal combustion engine is subject to 
the requirements of this subchapter 
when carried as cargo on a vessel if the 
engine or fuel tank contains fuel or if 
either battery cable is connected. Such 
vehicles or equipment are excepted from 
the requirements of this subchapter if 
the following requirements ere met: 

(1) For a motor vehicle or mechanical 
equipment having an internal 
combustion engine using fuel classed as 
a flammable liquid by this subchapten 
the fuel tank is empty, the engine is run 
until it stalls for lack of fuel, both 
battery cables are disconnected, and no 
hazardous material is stowed in the 
vehicle or equipment; or 

(2) For a motor vehicle or mechanical 
equipment having an internal 
combustion engine using liquid fuel 
classed as a combustible liquid by this 
subchapter, the fuel tank contains 418 
liters (110 gallons) of fuel or less, both 
battery cables are disconnected and no 
hazardous material is stowed in the 
vehicle or equipment. 

(b) Before being loaded on a vessel, 
each vehicle must be inspected for fuel 
leaks. A vehicle showing any signs of 
leakage may not be transported. 

(c) Each vehicle stowed in a hold or 
compartment must have Ihe battery 
cables disconnected and secured away 
from the battery terminals, unless it is 
stowed in a hold or compartment 
designated by the administration of the 
country in which the vessel is registered 
to be specially suited for vehicles. See 
46 CFR 70.10-44 and 90.10-38 for U.S. 
vessels. 

(d) The fuel tank of a vehicle being 
transported as cargo on a vessel may 
not be more than one-fourth full. 

(e) All equipment used for handling 
vehicles must be designed so that the 
fuel tank and fuel system are protected 
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from stress that might cause rupture or 
other damage incident to handling. 

(f) Whenever possible each vehicle 
must be stowed to allow for its 
inspection during transit. 

(g) Two hand-held, portable, dry 
chemical fire extinguishers of at least 4.5 
kg (10 pounds) capacity each must be 
separately located in an accessible 
location in each hold or compartment in 
which any motor vehicle is stowed. 

(h) “NO SMOKING” signs must be 
conspicuously posted at each access 
opening to the hold or compartment. 

(i) Except when being transported in a 
space specially suited for vehicles, the 
following additional requirements apply 
to the stowage of any vehicles 
containing a flammable or combustible 
liquid: 

(1) Each portable electrical light and 
hand flashlight used in the stowage area 
must be an approved, explosion-proof 
type. All electrical connections for any 
portable light must be made to outlets 
outside the space in which any vehicle 
is stowed; 

(2) Each hold or compartment must be 
ventilated and Fitted with an overhead 
water sprinkler system or fixed Fire 
extinguishing system; 

(3) Each hold or compartment must be 
equipped with a smoke or fire detection 
system; and 

(4) All electrical equipment in the hold 
or compartment other than fixed 
explosion-proof lighting must be 
disconnected from its power source at a 
location outside the hold or 
compartment during the handling and 
transportation of any vehicle. Where the 
disconnecting means is a switch or 
circuit breaker, it must be locked in the 
open position until all vehicles have 
been discharged. 

(j) Motor vehicles may be refueled 
when necessary in the hold of a vessel 
in accordance with § 176.78. 

(k) Motor vehicles with fuel in their 
tanks may be stowed in a closed freight 
container if the battery cables are 
disconnected and secured away from 
the battery terminals and the following 
warning is affixed to the access doors: 
“WARNING—MAY CONTAIN 
EXPLOSIVE MIXTURES WITH AIR- 
KEEP IGNITION SOURCES AWAY 
WHEN OPENING.” The warning must 
be on a contrasting background and 
must be readily legible from a distance 
of 8 m (26 feet). 

§ 176.906 Stowage and handling of 
asbestos. 

Asbestos must be stowed, handled, 
and unloaded, and any asbestos 
contamination of vessels removed, in a 
manner that will minimize exposure of 


personnel to airborne asbestos particles 
released incident to transportation. 

PART 177—CARRIAGE BY PUBLIC 
HIGHWAY 

271. The authority citation for part 177 
continues to read as follows: 

Authority: 49 App. U.S.C. 1803,1804.1805, 
49 CFR part 1. 

§177.806 (Amended] 

272. In § 177.806. paragraph (b), the 
phrase “radioactive materials” is 
removed and replaced with the phrase 
“Class 7 (radioactive) materials”. 

§177.810 [Amended] 

273. In § 177.810. the phrase 
“radioactive materials” is removed and 
replaced with the phrase “Class 7 
(radioactive) materials” both places it 
appears. 

§ 177.811 (Amended] 

274. In § 177.811, paragraph (a), the 
phrase “(other than explosives)” is 
removed and replaced with the phrase 
“(other than Class 1 (explosive) 
materials)”. 

§177.816 (Amended] 

275. In § 177.816, paragraphs (a) and 
(b)(2), the phrase “flammable cryogenic 
liquid” is removed and replaced with 
the phrase “Division 2.1 (flammable gas) 
material that is a cryogenic liquid”. 

§ 177.818 [Amended] 

276. In § 177.818, the following 
changes are made: 

a. In the section heading, the phrase 
“flammable cryogenic liquids” is 
removed and replaced with the phrase 
“Division 2.1 (flammable gas) materials 
that are cryogenic liquids”. 

b. In paragraph (a) introductory text, 
the phrase “flammable cryogenic liquid” 
is removed and replaced with the phrase 
“Division 2.1 (flammable gas) material 
that is a cryogenic liquid” and the 
phrase "exceeding 125 gallons” is 
removed and replaced with the phrase 
"exceeding 450 liters (119 gallons)”. 

§ 177.821 (Amended] 

277. In § 177.821, the following 
changes are made: 

a. In paragraph (d), the phrase “high 
explosive” is removed and replaced 
with the phrase “Division 1.1 or 1.2 (high 
explosive) material” both places it 
appears and the phrase “the explosive” 
is removed and replaced with the phrase 
“the Class 1 (explosive) material” both 
places it appears. 

b. In paragraph (f). the phrase “100 
pounds net weight” is removed and 
replaced with the phrase “45 kg (99 
pounds) net weight”; in the first 


sentence of paragraph (f), the phrase 
“flammable solid” is removed and 
replaced with the phrase “Class 4 
(flammable solid) material”; and the 
phrase “not exceed 8 pounds” is 
removed and replaced with the phrase 
“not exceed 3.6 kg (7.9 pounds)”. 

§ 177.825 (Amended] 

278. In § 177.825, the following 
changes are made: 

a. In the section heading and 
paragraphs (a)(3), (b) introductory text, 
(b)(2)(i), (c) introductory text, (d) 
introductory text, (d)(l)(i), (d)(l)(ii), and 
(d)(2)(iv), the phrase “radioactive 
materials” is removed and replaced with 
the phrase “Class 7 (radioactive) 
materials”. 

b. In paragraphs (a) introductory text, 
(f) introductory text, and (f)(3), the 
phrase “radioactive material” is 
removed and replaced with the phrase 
“Class 7 (radioactive) material”. 

§177.826 [Amended] 

279. In § 177.826. the following 
changes are made: 

a. In the section heading and 
paragraphs (b)(2) and (b)(3), the phrase 
“flammable cryogenic liquids” is 
removed and replaced with the phrase 
“Division 2.1 (flammable gas) materials 
that are cryogenic liquids”. 

b. In paragraphs (a) and (b)(3), the 
phrase “flammable cryogenic liquid” is 
removed and replaced with the phrase 
“Division 2.1 (flammable gas) material 
that is a cryogenic liquid”. 

§ 177.834 [Amended] 

280. In § 177.834. the following 
changes are made: 

a. In paragraph (a), the phrase 
“flammable liquid, compressed gas, 
corrosive material, poisonous material, 
or radioactive material” is removed and 
replaced with the phrase “Class 3 
(flammable liquid), Class 2 (gases). 

Class 8 (corrosive), Division 6.1 
(poisonous), or Class 7 (radioactive) 
material”. 

b. In paragraph (c). the phrase 
“explosive, flammable liquid, flammable 
solid, oxidizing material, or flammable 
compressed gas” is removed and 
replaced with the phrase “Class 1 
(explosive). Class 3 (flammable liquid), 
Class 4 (flammable solid), Class 5 
(oxidizing), or Division 2.1 (flammable 
gas) materials”. 

c. In paragraph (d), the phrase 
“explosive, flammable liquid, flammable 
solid oxidizing material, or flammable 
compressed gas” is removed and 
replaced with the phrase “Class 1 
(explosive), Class 3 (flammable liquid). 
Class 4 (flammable solid). Class 5 
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(oxidizing), or Division 2.1 (flammable 
gas) materials". 

d. In paragraph (f), the phrase "any 
explosive" is removed and replaced 
with the phrase "any Class 1 (explosive) 
material". 

e. In paragraph (g). the phrase 
"explosives, flammable liquids, 
flammable solids, oxidizing materials, 
corrosive materials, compressed gases, 
and poisonous liquids or gases" is 
removed and replaced with the phrase 
“Class 1 (explosive), Class 3 (flammable 
liquid). Class 4 (flammable solid). Class 
5 (oxidizing), Class 8 (corrosive). Glass 2 
(gases) and Division 6.1 (poisonous) 
materials". 

f. In paragraph (I)(l), the word 
"explosives" is removed and replaced 
with the phrase "Class 1 (explosive) 
materials" both places it appears. 

g. In paragraphs (l)(2)(i) introductory 
text and (l)(2)(iii)(A) introductory text, 
the phrase "flammable liquid or 
flammable gas" is removed and 
replaced with the phrase "Class 3 
(flammable liquid) or Division 2.1 
(flammable gas) materials" and in 
paragraph (l)(2)(iii)(B) introductory text, 
the phrase "Flammable liquid or 
flammable gas" is replaced with "Class 
3 (flammable liquid) or Division 2.1 
(flammable gas) materials". 

h. In paragraph (I)(2)(i)(B), the phrase 
"130 °F. (54 °C.)” is removed and 
replaced with the phrase “54 °C (130 

T)”, and the phrase “60 °F. (15.8 °C.)” is 
removed and replaced with the phrase 
“16 °C (61 °F)". 

L In paragraph (i)(2)(iii](A)(4), the 
phrase “130 °F. (54 °C.)" is removed and 
replaced with the phrase "54 X (129 

opj" 

§ 177.835 (Amended] 

281. In § 177.835, the following 
changes are made: 

a. In paragraph (c)(4)(i), the phrase 
"Initiating explosive" is removed and 
replaced with the phrase "Substances, 
explosive, n.o.s.. Division 1.1A 
(explosive) material (Initiating 
explosive)”. 

b. In paragraphs (g) introductory text, 
(g)(2)(i). and (j), the phrase "class A or 
class B explosive" is removed and 
replaced with the phrase "Division 1.1, 
1.2, or 1.3 (Class A or Class B explosive) 
material". 

c. In paragraph (f), the phrase "class A 
or class B explosives" is removed and 
replaced with the phrase "Division 1.1, 
1.2, or 1.3 (Class A or Class B explosive) 
materials". 

d. In paragraph (c) introductory text, 
the phrase "Class A explosives" is 
removed and replaced with the phrase 
"Division 1.1 or 1.2 (Class A explosive) 
materials". 


e. In paragraph (g) introductory text, 
the phrase "class C explosive" is 
removed and replaced with the phrase 
"Division 1.4 (Class C explosive) 
material" both places it appears. 

f. In the section heading and 
paragraphs (c) heading, (f) heading, and 
(i) heading, the word "Explosives" is 
removed and replaced with the phrase 
"Class 1 (explosive) materials" each 
place it appears. 

g. In paragraphs (a), (b) heading and 
introductory text, (b)(1), (e), (f). (h), (j) 
heading, (k). and (m), the word 
"explosives" is removed and replaced 
with the phrase "Class 1 (explosive) 
materials" each place it appears. 

h. In paragraphs (e), (i), (k), and (m), 
the word "explosive" i9 removed and 
replaced with the phrase "Class 1 
(explosive) material" each place it 
appears. 

i. In paragraph (c)(4)(ii), the phrase 
"radioactive materials" is removed and 
replaced with the phrase "Class 7 
(radioactive) materials". 

j. In paragraph (c)(4)(iii), the phrase 
"Class A or B poisons" is removed and 
replaced with the phrase "Division 2.3 
(poisonous gas) or Division 6.1 
(poisonous) materials". 

k. In paragraphs (g)(2) introductory 
text and (g)(3)(i), the references 

"§ 173.103(d)" and "5 173.66". 
respectively, are removed and replaced 
with the reference "8 173.63". 

l. In paragraph (g)(2)(H). the phrase 
"24 inches" is removed and replaced 
with the phrase "61 cm (24 inches)". 

m. In paragraph (h), the phrase "other 
than as defined in 8 173.53(e) of this 
subchapter," is removed. 

n. In paragraph (k), the phrase "other 
than as defined in 8 173.53(e) of this 
chapter," is removed. 

o. In paragraph (m), the phrase "as 
defined in 8 173.53(e) of this 
subchapter," is removed. 

p. In paragraph (k), the phrase "900 
quarts" is removed and replaced with 
the phrase "850 liters (225 gallons)"; the 
phrase "10 quarts" is removed and 
replaced with the phrase "9.5 liters (2.5 
gallons)"; and the phrase "7,500 pounds" 
is removed and replaced with the phrase 
"3,400 kg (7,496 pounds)". 

§177.836 [Amended) 

282. In § 177.836, the designation is 
removed from paragraph (a) and the 
word "explosive" is removed and 
replaced with the phrase “Class 1 
(explosive) material". 

§177.837 [Amended] 

283. In § 177.837, the following 
changes are made: 

a. In the section heading, the phrase 
“Flammable liquids"is removed and 


replaced with the phrase “Class 3 
(flammable liquid) materials". 

b. In paragraph (b). the phrase 
"flammable liquids" is removed and 
replaced with the phrase “Class 3 
(flammable liquid) materials". 

c. In paragraphs (a) and (b). the 
phrase “flammable liquid"is removed 
and replaced with the phrase “Class 3 
(flammable liquid) material". 

d. Paragraph (d) is removed and 
paragraph (e) is redesignated as 
paragraph (d). 

e. In newly designated paragraph (d) 
introductory text, the phrase "flammable 
liquid" is removed and replaced with 
the phrase "Class 3 (flammable liquid) 
material". 

284. In § 177.838, the section heading 
is revised and a new paragraph (h) is 
added to read as follows: 

§ 177.838 Class 4 (flammable solid) 
materials. Class 5 (oxidizing) materials, and 
Division 4.2 (pyroforic liquid) materials. 
***** 

(h) Division 4.2 (pyroforic liquid) 
materials in cylinders. Cylinders 
containing Division 4.2 (pyroforic liquid) 
materials, unless packed in a strong box 
or case and secured therein to protect 
valves, must be loaded with all valves 
and safety relief devices in the vapor 
space. All cylinders must be secured so 
that no shifting occurs in transit. 

§ 177.838 [Amended! 

285-286. In § 177.838, the following 
changes are made: 

a. In paragraphs (a) and (b), the 
phrase "flammable solids or oxidizing 
materials" is removed and replaced with 
the phrase "Class 4 (flammable solid) or 
Class 5 (oxidizing) materials" each place 
it appears. 

b. In paragraph (c). the phrase "4 
inches wide" is removed and replaced 
with the phrase "10 cm (3.9 inches) 
wide" and the phrase "6 inches" is 
removed and replaced with the phrase 
"15 cm (5.9 inches)". 

c. In paragraph (e)(2), the phrase 
"Flammable liquids" is removed and 
replaced with the phrase "Class 3 
(flammable liquid) materials". 

d. In paragraph (0. the phrase "listed 
in 8 173.182(b) of this subchapter" is 
removed. 

e. In paragraph (g), the phrase "not 
exceeding 100 pounds" is removed and 
replaced with the phrase “not exceeding 
45 kg (100 pounds)", the phrase 
“flammable solid" is removed and 
replaced with the phrase "Class 4 
(flammable solid) material", the phrase 
"not exceed 8 pounds” is removed and 
replaced with the phrase "not exceed 3.6 
kg (7.9 pounds)", the phrase "DOT- 
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12A65,12B65, or 12H65 fiberboard 
boxes" is removed and replaced with 
the phrase "UN 4G fiberboard boxes", 
and the phrase "not exceed 16 pounds" 
is removed and replaced with the phrase 
"not exceed 7.26 kg (16 pounds)". 

§ 177.839 [Amended] 

287. In § 177.839, the following 
changes are made: 

a. In the section heading and 
paragraphs (b) and (d), the phrases 
"Corrosive liquids", "corrosive liquids", 
"corrosives", and "Corrosives" are 
removed and replaced with the phrase 
"Class 8 (corrosive) materials" each 
place they appear. 

b. In paragraph (a), the phrases 
"carboy or other" and "carboys or 
other" are removed. 

c. In paragraph (b), the phrases 
"Carboys and", "carboys and", and 
"carboys or" are removed. 

d. In paragraphs (a) and (b), the word 
"container" is removed and replaced 
with the word "packaging". 

e. In paragraphs (a) and (b), the word 
"containers" is removed and replaced 
with the word "packagings". 

§ 177.840 [Amended] 

288. In § 177.840, the following 
changes are made: 

a. In the section heading, the phrase 
"Compressed gases" is removed and 
replaced with the phrase "Class 2 
(gases) materials". 

b. In paragraphs (a) introductory text, 

(a)(1), and (b) introductory text, the 
phrase "compressed gases" is removed 
and replaced with the phrase "Class 2 
(gases) materials". 

c. In paragraph (d), the phrase 
"flammable compressed gas" is removed 
and replaced with the phrase "Division 

2.1 (flammable gas) material". 

d. In paragraphs (h) introductory text, 

(i). and (j) introductory text, the phrase 
"flammable cryogenic liquid" is 
removed and replaced with the phrase 
"Division 2.1 (flammable gas) material 
that is a cryogenic liquid". 

e. In paragraph (h) introductory text, 
the phrase "exceeding 125 gallons" is 
removed and replaced with the phrase 
"exceeding 450 liters (119 gallons)". 

289. In § 177.841, the section heading 
and paragraph (e) are revised to read as 
follows: 

§ 177.841 Division 6.1 (poisonous) and 
Division 2.3 (poisonous gas) materials. 
***** 

(e) A motor carrier may not transport 
a package: 


(1) Bearing a POISON label in the 
same motor vehicle with material that is 
marked as or known to be foodstuffs, 
feed or any edible material intended for 
consumption by humans or animals 
unless the inside package is overpacked 
in a liquid-tight and dust-proof container 
identified as package 4000 in the 
National Motor Freight Classification 
100-1 or when overpacked in a metal 
drum as specified in § 173.25(c) of this 
subchapter; 

(2) Bearing or required to bear a 
POISON or POISON GAS label in the 
driver’s compartment (including a 
sleeper berth) of a motor vehicle; or 

(3) Bearing a KEEP AWAY FROM 
FOOD label with materials marked as or 
known to be foodstuffs, feed, or any 
other edible material intended for 
consumption by humans or animals 
unless the package bearing the KEEP 
AWAY FROM FOOD label is separated 
as required in § 177.848(e)(3) for classes 
identified with the letter "O" in the 
Segregation Table for Hazardous 
Materials. 

§ 177.841 (Amended] 

290. In § 177.841, the following 
changes are made: 

a. Paragraph (a)(1) is removed, the 
text in paragraph (a)(2) is added as the 
last sentence in paragraph (a) 
introductory text, and the designation 
(a)(2) is removed. 

b. Paragraph (b) is removed and 
reserved. 

c. In paragraph (c) heading, the phrase 
"Class A poisons or irritating materials" 
is removed and replaced with the phrase 
"Division 2.3 (poisonous gas) or Division 

6.1 (poisonous) materials". 

d. In paragraph (c). the phrase "Class 
A poison*or an irritating material" is 
removed and replaced with the phrase 
"Division 2.3 (poisonous gas) or Division 

6.1 (poisonous) material". 

e. In paragraph (d) heading and 
introductory text, the words "Poisons" 
and "poisons" are removed and 
replaced with the phrase "Division 6.1 
(poisonous) materials". 

§177.842 (Amended] 

291. In § 177.842, the following 
changes are made: 

a. In the section heading, the phrase 
"Radioactive material" is removed and 
replaced with the phrase "Class 7 
(radioactive) material". 

b. In paragraphs (b) and (f), the phrase 
"radioactive material" is removed and 
replaced with the phrase "Class 7 
(radioactive) material" each place it 
appears. 


c. In paragraphs (a) and (e), the phrase 
"radioactive materials" is removed and 
replaced with the phrase "Class 7 
(radioactive) materials". 

d. In paragraph (f), the phrase "at 
least 20 feet" is removed and replaced 
with the phrase "at least 6 m (20 feet)". 

§ 177.843 [Amended] 

292. In § 177.843, the following 
changes are made: 

a. In paragraph (a), the phrase 
"radioactive materials" is removed and 
replaced with the phrase "Class 7 
(radioactive) materials". 

b. In paragraphs (b) and (c), the 
phrase "radioactive material" is 
removed and replaced with the phrase 
"Class 7 (radioactive) material". 

c. In paragraph (b). the phrase "3 feet" 
is removed and replaced with the phrase 
"1 m (3 feet)", and the phrase "3 inches 
high" is removed and replaced with the 
phrase "7.5 cm (3 inches) high". 

293. In § 177.844, the section heading 
is revised to read as follows: 

§ 117.844 Class 9 (miscellaneous 
hazardous) materials. 

§ 177.844 [Amended] 

294. In § 177.844, the reference 

"§ 173.1090" is removed and replaced 
with the reference "§ 173.216". 

295. Section 177.848 is revised to read 
as follows: 

§ 177.848 Segregation of hazardous 
materials. 

(a) This section applies to materials 
which meet one or more of the hazard 
classes defined in this subchapter and 
are: 

(1) In packages which require labels in 
accordance with part 172 of this 
subchapten 

(2) In a compartment within a multi- 
compartmented cargo tank subject to 
the restrictions in § 173.33 of this 
subchapter; or 

(3) In a portable tank loaded in a 
transport vehicle or freight container. 

(b) When a transport vehicle is to be 
transported by vessel, other than a ferry 
vessel, hazardous materials on or within 
that vehicle must be stowed and 
segregated in accordance with § 171.12 
of this subchapter. 

(c) In addition to the provisions of 
paragraph (d) of this section, cyanides 
or cyanide mixtures may not be loaded 
or stored with acids. 

(d) Hazardous materials may not be 
loaded, transported, or stored together, 
except as provided in this section, and 
in accordance with the following Table: 
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Segregation Table for Hazardous Materials 


Class or division 

Notes 

1.1 

1.2 

1.3 

1.4 

1.5 

1.6 

2.1 

2.2 

2.3 

gas 

Zone 

A 

2.3 

gas 

other 

than 

Zone 

A 

3 

4.1 

4 2 

4.3 

5.1 

5.2 

6.1 

liquids 
PG 1 
Zone A 

7 

8 liquids 
only 

Explosives, 1.1 and 1.2. 

A 

• 

• 

• 

• 

• 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Explosives, 1.3... 


• 

• 

• 

• 

• 

X 


X 

X 

X 


X 

X 

X 

X 

X 


X 

Explosives, 1.4. 


• 

• 

• 

• 

• 

0 


0 

0 

0 


0 




0 


0 

Very insensitive explosives, 1.5. 


• 

• 

• 

• 

• 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Extremely insensitive explosives. 


• 

• 

• 

• 

• 














1.6. 




















Flammable gases, 2.1. 


X 

X 

0 

X 




X 

0 



0 

0 

0 

0 

0 

0 

0 

Non-toxic, non-flammable gases, 


X 



X 















2.2. 




















Poisonous gas Zone A, 2.3.... 


X 

X 

0 

X 


X 




X 

X 

X 

X 

X 

X 



X 

Poisonous as other than Zone A, 


X 

X 

0 

X 


0 




0 

0 

0 

0 

0 

0 



0 

2.3. 




















Flammable liquids, 3...... 

B 

X 

X 

0 

X 




X 

0 


0 

0 

0 

0 

0 

X 



Flammable solids, 4.1 .... 

B 

X 



X 




X 

0 

0 






X 


0 

Spontaneously combustible ma¬ 


X 

X 

0 

X 


0 


X 

0 

0 






X 


X 

terials, 4.2. 




















Dangerous when wet materials. 


X 

X 


X 


0 


X 

0 

0 






X 


X 

4.3. 




















Oxidizers, 5.1. 

A, B 

X 

X 


X 


0 


X 

0 

0 






X 


0 

Organic peroxides, 5.2. 

B 

X 

X 


X 


0 


X 

0 

0 






X 


0 

Poisonous liquids PG 1 zone A. 


X 

X 

0 

X 


0 




X 

X 

X 

X 

X 

X 



X 

6.1. 




















Radioactive materials, 7... 


X 



X 


0 













Corrosive liquids, 8......... 

B 

X 

X 

0 

X 


0 


X 

0 


0 

X 

X 

0 

0 

X 




(e) Instructions for using the 
segregation table for hazardous 
materials are as follows: 

(1) The absence of any hazard class or 
division or a blank space in the Table 
indicates that no restrictions apply. 

(2) The letter "X” in the Table 
indicates that these materials may not 
be loaded, transported, or stored 
together in the same transport vehicle or 
storage facility during the course of 
transportation. 

(3) The letter "O” in the Table 
indicates that these materials may not 
be loaded, transported, or stored 
together in the same transport vehicle or 
storage facility during the course of 
transportation, unless separated by a 
distance of 1.2 m (4 feet) in all 
directions, or separated in a manner 
that, in the event of leakage from 
packages under conditions normally 
incident to transportation, commingling 
of hazardous materials would not occur. 
Notwithstanding the methods of 
separation employed. Class 8 (corrosive) 


liquid materials may not be loaded 
above Class 4 (flammable solid) 
materials or Class 5 (oxidizing) 
materials. 

(4) The in the Table indicates that 
segregation among different Class 1 
(explosive) materials is governed by the 
compatibility table in paragraph (f) of 
this section. 

(5) The notes in the second column of 
the Table mean the following: 

(i) “A” means that, notwithstanding 
the requirements of the letter “X”, 
ammonium nitrate fertilizer may be 
loaded or stored with Division 1.1 (Class 
A explosive) materials. 

(ii) “B” means that, in addition to the 
requirements of the letter "O", those 
materials may not be loaded and 
transported together unless, for each 
class or division, packages are 
separately palletized at a minimum 
height of 10 cm (3.9 inches) off the floor 
of the transport vehicle, or are separated 
in a manner that, in the event of leakage 
under conditions normally incident to 


transportation, commingling of 
hazardous materials would not occur. 

(6) When the § 172.101 Table or 
§ 172.402 of this subchapter requires a 
package to bear a subsidiary hazard 
label, segregation appropriate to the 
subsidiary hazard must be applied when 
that segregation is more restrictive than 
that required by the primary hazard. 
However, hazardous materials of the 
same class may be stowed together 
without regard to segregation required 
any secondary hazard if the materials 
are not capable of reacting dangerously 
with each other and causing combustion 
or dangerous evolution of heat, 
evolution of flammable, poisonous, or 
asphyxiant gases, or formation of 
corrosive or unstable materials. 

(f) Class 1 (explosive) materials shall 
not be loaded, transported, or stored 
together, except as provided in this 
section, and in accordance with the 
following Table: 


Compatibility Table for Class 1 (explosive) Materials 


Compatibility Group 

A 

B 

c 

D 

E 

F 

G 

H 

J 

K 

L 

N 

S 

A . 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

B. 

X 


X 

X 

X 

X 

X 

X 

X 

X 

X 

X 



X 

X 


2 

2 

X 

X 

X 

X 

X 

X 

3 


D____.............__ 

X 

X 

2 


2 

X 

X 

X 

X 

X 

X 

3 


E........ 

X 

X 

2 

2 


X 

X 

X 

X 

X 

X 

3 


F..... 

X 

X 

X 

X 

X 


X 

X 

X 

X 

X 

X 


G... 

X 

X 

X 

X 

X 

X 


X 

X 

X 

X 

X 



X 

X 

X 

X 

X 

X 

X 


X 

X 

X 

X 


, ,,, 

X 

X 

X 

X 

X 

X 

X 

X 


X 

X 

X 


K . .. . 

X 

X 

X 

X 

X 

X 

X 

X 

X 


X 

X 
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Compatibility Table for Class 1 (explosive) Materials—C ontinued 


Compatibility Group 

A 

B 

c 

D 

E 

F 

G 

H 

J 

K 

L 

N 

s 

L 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

1 

X 

X 


X 

X 

3 

3 

3 

X 

X 

X 

X 

X 

X 



s . 

X 

% 

% 

Ys 

V* 

% 

% 

V* 

Vs 


X 

% 



(g) Instructions for using the 
compatibility table for Class 1 
(explosive) materials are as follows: 

(1) A blank space in the Table 
indicates that no restrictions apply. 

(2) The letter “X” in the Table 
indicated that explosives of different 
compatibility groups may not be carried 
on the same transport vehicle. 

(3) The numbers in the Table mean the 
following: 

(i) “1” means an explosive from 
compatibility group L shall only be 
carried on the same transport vehicle 
with an identical explosive. 

(ii) “2” means any combination of 
explosives from compatibility groups C, 
D. or E is assigned to compatibility 
group E. 

(iii) “3” means any combination of 
explosives from compatibility groups C, 
D, or E with those in compatibility group 
N is assigned to compatibility group D. 

(iv) “4” means § 177.835(g) when 
transporting detonators. 

(v) "5" means Division 1.4S fireworks 
may not be loaded on the same 
transport vehicle with Division 1.1 or 1.2 
(Class A explosive) materials. 

(h) Except as provided in paragraph (i) 
of this section, explosives of the same 
compatibility group but of different 
divisions may be transported together 
provided that the whole shipment is 
transported as though its entire contents 
were of the lower division. For example, 
a mixed shipment of Division 1.2 (Class 
A explosive) materials and Division 1.4 
(Class C explosive) materials, both of 
compatibility group D, must be 
transported as Division 1.2 (Class A 
explosive) materials. 

(i) When Division 1.5 (blasting agent) 
materials, compatibility group D, are 
transported in the same freight container 
as Division 1.2 (Class A explosive) 
materials, compatibility group D, the 
shipment must be transported as 
Division 1.1 (Class A explosive) 
materials, compatibility group D. 

§ 177.853 (Amended! 

296. In § 177.853, paragraph (c), the 
word "explosives” is removed and 
replaced with the phrase “Class 1 
(explosive) materials” each place it 
appears. 


§ 177.854 1 Amended 1 

297. In § 177.854, the following 
changes are made: 

a. In paragraph (f) introductory text, 
the phrase “flammable liquids, 
flammable solids, oxidizing materials, 
corrosive materials, compressed gases, 
or poisons” is removed and replaced 
with the phrase “Class 3 (flammable 
liquid), Class 4 (flammable solid), Class 
5 (oxidizing). Class 8 (corrosive), Class 2 
(gases), or Division 6.1 (poisonous] 
materials”. 

b. In paragraph (f)(1), the phrase 
“flammable liquids or flammable 
compressed gases and not transporting 
explosives, Class A, or Class B” is 
removed and replaced with the phrase 
“Dass 3 (flammable liquid) or Division 

2.1 (flammable gas) materials and not 
transporting Division 1.1,12, or 1.3 
(Class A or B explosive) materials”. 

c. In paragraph (f)(2), the phrase 
“flammable liquids or flammable 
compressed gases” is removed and 
replaced with the phrase “Class 3 
(flammable liquid) or Division 2.1 
(flammable gas) materials”, and the 
phrase “explosives Class A or Class B" 
is removed and replaced with the phrase 
“Division 1.1,1.2, or 1.3 (explosive) 
materials” 

d. In paragraph (g)(2)(iv), the phrase 
“explosives A or B, flammable liquids or 
flammable gases” is removed and 
replaced with the phrase “Division 1.1, 
12. or 1.3 (Class A or B explosive). Class 
3 (flammable liquid), or Division 2.1 
(flammable gas) materials”. 

e. In paragraph (h). the phrase 
“flammable liquid or poisonous liquid” 
is removed and replaced with the phrase 
“Class 3 (flammable liquid) or Division 

6.1 (poisonous liquid) material”. 

§177.855 [Amended) 

298. In § 177.855, the following 
changes are made: 

a. In the section heading and 
paragraphs (a), (b), (c). and (f), the word 
“explosives” is removed and replaced 
with the phrase “Class 1 (explosive) 
materials” each place it appears. 

b. In paragraphs (c) and (e). the word 
“Explosives” is removed and replaced 
with the phrase Class 1 (explosive) 
materials” both places it appears. 

c. In paragraphs (a).'(b), (c). and (f). 
the word “explosive” is removed and 


replaced with the phrase “Class 1 
(explosive) material”. 

d. In paragraph (a), the phrase ”200 
feet” is removed and replaced with the 
phrase ”61 m (200 feet)” both places it 
appears. 

e. In paragraph (d), Note 1, the phrase 
”1 ounce” is removed and replaced with 
the phrase “30 g (1.1 ounce)”; the phrase 
“7% fluid ounces” is removed and 
replaced with the phrase ”222 ml (8 fluid 
ounces); the phrase “2 fluid ounces” is 
removed and replaced with the phrase 
“60 ml (2 fluidounces)”; and the phrase 
“3 fluid ounces” is removed and 
replaced with the phrase ”90 ml (3 fluid 
ounces)”. 

§ 177.856 [Amended] 

299. In § 177.856. the following 
changes are made: 

a. In the section heading and 
paragraph (d), the phrase “flammable 
liquids” is removed and replaced with 
the phrase “Class 3 (flammable liquid) 
materials”. 

b. In paragraphs (a), (b), and (d), the 
phrase “flammable liquid” is removed 
and replaced with the phrase “Class 3 
(flammable liquid) material”. 

§ 177.857 [Amended] 

300. In § 177.857, the following 
changes are made: 

a. In the section heading and 
paragraph (b). the phrases “flammable 
solids and oxidizing materials” and 
“flammable solids or oxidizing 
materials” are removed and replaced 
with the phrases “Class 4 (flammable 
solid) and Class 5 (oxidizing) materials" 
and “Class 4 (flammable solid) or Class 
5 (oxidizing) materials” respectively. 

b. In paragraphs (a) and (c), the 
phrase “flammable solid or oxidizing 
material” is removed and replaced with 
the phrase “Class 4 (flammable solid) or 
Class 5 (oxidizing) material”. 

§177.858 [Amended] 

301. In § 177.858, the following 
changes are made: 

a. In the section heading and 
paragraph (a), the phrase “corrosive 
materials” is removed and replaced with 
the phrase “Class 8 (corrosive] 
materials”. 

b. In paragraphs (a) and (b)(2), the 
phrase "corrosive liquid” is removed 
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and replaced with the phrase “Class 8 
(corrosive) material M . 

c. In paragraph (b) introductory text, 
the phrase “corrosive liquids” is 
removed and replaced with the phrase 
“Class 8 (corrosive) materials’'. 

§ 177.859 (Amended] 

302. In § 177.859, the following 
changes are made: 

a. In the section heading, the phrase 
“compressed gases” is removed and 
replaced with the phrase “Class 2 
(gases) materials”. 

b. In paragraph (a), the phrase 
“compressed gas” is removed and 
replaced with the phrase “Class 2 
(gases) material”. 

c. In paragraph (b), the phrase 
“flammable gas” is removed and 
replaced with the phrase "Division 2.1 
(flammable gas) material”. 

d. In paragraph (b), the phrase 
“flammable compressed gas” is removed 
and replaced with the phrase “Division 

2.1 (flammable gas) material” each place 
it appears. 

§ 177.860 (Amended] 

303. In § 177.860, the following 
changes are made: 

a. In the section heading, the word 
“poisons” is removed and replaced with 
the phrase “Division 6.1 (poisonous) or 
Division 2.3 (poisonous gas) materials”. 

b. In paragraph (a) introductory text, 
the phrase “any poison”, is removed and 
replaced with the phrase “any Division 

6.1 (poisonous) or Division 2.3 
(poisonous gas) materials”; the phrase 
“poison, whether flammable or 
nonflammable” is removed and replaced 
with the phrase “Division 6.1 
(poisonous) or Division 2.3 (poisonous 
gas) materials, whether flammable or 
non-flammable”; and the phrase "poison 
in powdered form” is removed and 
replaced with the phrase “Division 6.1 
(poisonous) materials in powdered 
form”. 

c. In paragraph (a)(1), the phrase 
“poison (class A or B)“ is removed and 
replaced with the phrase “Division 6.1 
(poisonous) or Division 2.3 (poisonous 
gas) materials”, and the phrase “such 
poisons” is removed and replaced with 
the phrase “such Division 6.1 
(poisonous) or Division 2.3 (poisonous 
gas) materials”. 

d. In paragraph (b), the phrase “poison 
which is also flammable” is removed 
and replaced with the phrase “Division 

61 (poisonous) or Division 2.3 
(poisonous gas) material which is also 
flammable”; the phrase “flammable 
liquid” is removed and replaced with 
the phrase “Class 3 (flammable liquid) 
material”; the phrase “any poison” is 
removed and replaced with the phrase 


“any Division 6.1 (poisonous) or 
Division 2.3 (poisonous gas) material”; 
the phrase “compressed gas” is removed 
and replaced with the phrase “Class 2 
(gases) material”; the phrase 
“flammable liquids and compressed 
gases” is removed and replaced with the 
phrase “Class 3 (flammable liquid) and 
Class 2 (gases) materials”; and the 
phrase “the poison” is removed and 
replaced with the phrase "the Division 

6.1 (poisonous) or Division 2.3 
(poisonous gas) material”. 

§ 177.861 (Amended] 

304. In § 177.861, the following 
changes are made: 

a. In the section heading, paragraph 
(a), and Note 2 of paragraph (a), the 
phrase “radioactive materials” is 
removed and replaced with the phrase 
“Class 7 (radioactive) materials”. 

b. In Note 1 of paragraph (a), the 
phrase “radioactive material” is 
removed and replaced with the phrase 
“Class 7 (radioactive) material”. 

§ 177.870 [Amended] 

305. In § 177.870. the following 
changes are made: 

a. In paragraph (d), the phrase “100 
pounds gross weight” is removed and 
replaced with the phrase “45 kg (99 
pounds) gross weight”, and the phrase 
“Class C explosives” is removed and 
replaced with the phrase “Division 1.4 
(Class C explosive) materials”. 

b. In paragraph (e), the phrase “100 
pounds” is removed and replaced with 
the phrase “45 kg (99.2 pounds)”; the 
phrase “500 pounds” is removed and 
replaced with the phrase “225 kg (490 
pounds)”; and the phrase “250 pounds” 
is removed and replaced with the phrase 
”113 kg (250 pounds)”. 

c. In paragraph (c), the word 
“Explosives” is removed and replaced 
with the phrase “Class 1 (explosive) 
materials”. 

d. In paragraphs (b), (d), and (e), the 
word “explosives” is removed and 
replaced with the phrase “Class 1 
(explosive) materials”. 

e. In paragraph (c), the word 
“explosive” is removed and replaced 
with the phrase “Class 1 (explosive) 
material”. 

f. In paragraph (f), the word “Poisons” 
is removed and replaced with the phrase 
“Division 6.1 (poisonous) or Division 2.3 
(poisonous gas) materials”; the phrase 
"poison, class A, any tear gas or 
irritating substance, class C, any less 
dangerous poison, class B, which is a 
liquid” is removed and replaced with 
the phrase “Division 6.1 (poisonous) or 
Division 2.3 (poisonous gas) material”; 
the phrase “poison, class B” is removed 
and replaced with the phrase “Division 


6.1 (poisonous) material”; and the 
phrase “100 pounds” is removed and 
replaced with the phrase “45 kg (99 
pounds)”. 

g. In paragraph (g), the phrase 
"Radioactive materials" is removed and 
replaced with the phrase “Class 7 
(radioactive) materials”. 

h. In paragraph (g), the phrase 
“radioactive materials” is removed and 
replaced with the phrase “Class 7 
(radioactive) materials”, and the phrase 
“radioactive material” is removed and 
replaced with the phrase “Class 7 
(radioactive) material”. 

PART 178—[AMENDED] 

306. The authority citation for part 178 
continues to read as follows: 

Authority: 49 App. U.S.C. 1803,1804, 1805, 
1806,1808: 49 CFR part 1, unless otherwise 
noted. 

PART 178—SPECIFICATIONS FOR 
PACKAGINGS 

307. The title to part 178 is revised to 
read as set forth above: 

Subpart A [Removed and Reserved] 

308. Subpart A of part 178 is removed 
and reserved. 

§ 178.0 (Removed] 

309. Section 178.0, consisting of a title, 
is removed. 

§ 178.0-1 [Redesignated as § 178.1] 

310. Section 178.0.1 is redesignated as 
§ 178.1. 

§ 178.0-2 [Redesignated as § 178.2] 

311. Section 178.0-2 is redesignated as 
§ 178.2 and is revised to read as follows: 

§ 178.2 Applicability and manufacturers’ 
responsibility. 

(a) Applicability. Any person who 
performs a function prescribed in this 
part shall perform that function in 
accordance with this part. 

(b) Specification markings. When this 
part requires that a packaging be 
marked with a DOT specification or 
U.N. standard marking (for example, 
DOT-3AL 1800-1234-XY, UN lAl/Yl.4/ 
150/85) compliance with that 
requirement is the responsibility of Ihe 
manufacturer (as defined in § 171.8 of 
this subchapter) of the packaging. 

Except as otherwise provided in this 
section, marking of the packaging by the 
manufacturer with the appropriate DOT 
or UN markings is the certification by 
the manufacturer that— 

(1) All requirements of the DOT 
specification or the UN standard, 
including performance tests, are met; 
and 
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(2) All functions performed by the 
manufacturer conform to requirements 
specified in this part. 

(c) Notification. Except as specifically 
provided in §§ 178.337-18 and 178.345- 
10 of this part, the manufacturer and 
each subsequent distributor of a 
packaging shall: 

(1) Notify in writing each person to 
whom that packaging is transferred— 

(1) Of all requirements in this part not 
met at the time of transfer, and 

(ii) Of the type and dimensions of any 
closures needed to satisfy performance 
test requirements. 

(2) Retain copies of each written 
notification for at least one year from 
date of issuance; and 

(3) Make copies of all written 
notifications available for inspection by 
a representative of the Department. 

(dj Except as provided in paragraph 
(c) of this section, a packaging not 
conforming to the applicable 
specifications or standards in this part 
may not be marked to indicate such 
conformance. 

§ 178.0-3 l Redesignated as § 178.3 ] 

312. Section 178.0-3 is redesignated as 
§ 178.3 and is revised to read as follows: 

§ 178.3 Marking of packagings. 

(a) Each packaging manufactured to a 
DOT specification or a UN standard 
shall be marked as follows: 

(1) In an unobstructed area, with 
letters, and numerals identifying the 
standards or specification (e.g. UN 1A1, 
DOT 4B240ET, etc.). 

(2) Unless otherwise specified in this 
part, with the name and address or 
symbol of the manufacturer, or. for a UN 
standard packaging, the approval 
agency certifying compliance with the 
UN standard. Symbols, if used, must be 
registered with the Associate 
Administrator for Hazardous Materials 
Safety. Duplicative symbols are not 
authorized. 

(3) The markings must be stamped, 
embossed, burned, printed or otherwise 
marked on the packaging to provide 
adequate accessibility, permanency, 
contrast, and legibility so as to be 
readily apparent and understood. 

(4) Unless otherwise specified, letters 
and numerals must be at least 12.0 mm 
(0.47 inches) in height except that for 
packagings of less than or equal to 30 L 
(7.9 gallons) capacity for liquids or 30 kg 
(06 pounds) capacity for solids the 
height must be at least 6.0 mm (0.2 
inches). 

(b) Packagings may be marked with 
the United Nations symbol and 
packaging identification code as 
provided in this subchapter, in the ICAO 
Technical Instructions or in Annex 1 to 


the IMDG Code, provided the person 
applying these marks has established 
that the packaging conforms to the 
applicable provisions of this subchapter, 
the ICAO Technical Instructions or 
Annex 1 to the IMDG Code, 
respectively. 

(1) If an indication of the State in 
whose territory the specified tests are 
carried out, or of the State authorizing 
the allocation of the mark, is required by 
this part (see 5 178.503 of this part), the 
letters “USA” shall be used if the 
manufacturing and testing occurs in the 
United States. 

(2) If an indication of the name of the 
manufacturer or other identification of 
the packaging as specified by the 
competent authority is required, the 
name and address or symbol of the 
person making the mark shall be 
entered. Symbols, if used, must be 
registered with the Associate 
Administrator for Hazardous Materials 
Safety. Duplicate symbols are not 
authorized. 

(3) Packagings manufactured to UN 
standards in accordance with this 
subchapter shall be marked as 
prescribed in § 178.503 of this part. 

Subpart B [Amended] 

313. In subpart B, §§ 178.34 through 
178.34-3 are redesignated as §§ 178.360 
through 178.360-3, respectively, and 
transferred to subpart K. Sections 17821 
through 178.32-4 and § § 178.35 through J 
178.35a-4 are removed. 

314. The title of § 178.33 is revised to 
read as follows: 

§ 178.33 Specification 2P; inner 
nonrefiltable metal receptacles. 

315. The title of § 178.33a is revised to 
read as follows: 

§ 178.33a Specification 20; inner 
nonrefillable metal receptacles. 

Subpart D [Amended] 

316. In 6ubpart D, §§ 178.103 through 
178.103-6, §§ 178.104 through 178.104-5, 
§§ 178.120 through 178.120-5, and 

§§ 178.121 through 178.121-6 are 
redesignated as §§ 178.352 through 
178.352-6, §§ 178.354 through 178.354-5, 
§§ 178.356 through 178.356-5, and 
§§ 178.358 through 178.358-6, 
respectively, and transferred to subpart 
K. Subpart D is removed and reserved. 

Subpart E [Amended] 

317. In subpart E. §§ 178.194 through 

178.194- 7 and §5 178.195 through 

178.195- 6 are redesignated as §5 178.362 
through 178.362-7 and §§ 178.364 
through 178.364-6, respectively, and 
transferred to subpart K. Subpart E is 
removed and reserved. 


Subparts F and G [Removed and 
Reserved] 

318. Subparts F and G are removed 
and reserved. 

Subpart H—Specifications for Portable 
Tanks 

319. In § 178.270-11, paragraphs (c) (1) 
and (2) are revised to read as follows: 

§ 178270-11 Pressure and vacuum relief 
devices. 

***** 

(c) Pressure settings of relief 
devices —(1) Primary pressure relief 
devices . The primary relief device 
required by paragraph (a) of this section 
must be set to function in the range of— 

(1) No less than 67 percent and no 
greater than 83 percent of test pressure 
for tanks hydrostatically tested under 

§ 178.270-13(a) of this subpart at a gauge 
pressure below 455 kPa (66 psi). Spring- 
loaded pressure relief valves must close 
after discharge at a pressure not less 
than 80 percent of start-to-discharge 
pressure. 

(ii) No less than 67 percent and no 
greater than 74 percent of test pressure 
for tanks hydrostatically tested under 
§ 178.270-13(a) of this subpart at a gauge 
pressure of 455 kPa (66 psi) or higher. 
Spring-loaded pressure relief valves 
must close after discharge at a pressure 
not less than 90 percent of start to 
discharge pressure. 

(2) Emergency pressure relief devices. 
Each frangible disc, other than one used 
as a primary relief device in accordance 
with paragraph (b)(2) of this section, 
must be designed to burst at a pressure 
greater than 83 percent of and less than 
or equal to tank hydrostatic test 
pressure. Each spring-loaded pressure 
relief valve used as an emergency 
pressure relief device must be set to 
operate at no less than 83 percent of 
hydrostatic test pressure and be fully 
open at test pressure. 


Subpart K—Specifications for 
Packagings for Class 7 (Radioactive) 
Materials 

320. The title to subpart K is revised to 
read as set forth above. 

321. Subparts L and M are added to 
read as fallows: 

Subpart L—Non-bulk Performance-oriented 
Packaging Standards 

Sec. 

178.500 Purpose, scope and definitions. 

178.502 Identification codes for packagings. 

178.503 Marking of packagings, 

178.504 Standards for steel drums. 

178.505 Standards for aluminum drums. 
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Soc. 

176.506 Standards for metal drums other 
than steel or aluminum. 

178.507 Standards for plywood drums. 

1 78.508 Standards for fiber drums. 

1 78.509 Standards for plastic drums and 
jerricans. 

178.510 Standards fur wooden barrels. 

178.511 Standards for steel jerricans. 

178.512 Standards for steel or aluminum 
boxes. 

1 78.513 Standards for boxes of natural 
wood. 

178-514 Standards for plywood boxes. 
178.515 Standards for reconstituted wood 
boxes. 

178.518 Standards for fiberboard boxes. 

1 78.517 Standards for plastic boxes. 

178.518 Standards for woven plastic bags. 

178.519 Standards for plastic film bags. 

178.520 Standards for textile bags. 

178.521 Standards for paper bags. 

178.522 Standards for composite packagings 
with inner plastic receptacles. 

178.523 Standards for composite packagings 
with inner glass, porcelain, or stoneware 
receptacles. 

Subpart M—Testing o! Non-bulk 
Packagings and Packages 

178.600 Purpose and scope. 

178.601 General requirements. 

178.602 Preparation of packagings and 
packages for testing. 

178.603 Drop test. 

178.604 Leakproofness test. 

178.605 Hydrostatic pressure test. 

178.606 Stacking test. 

178.607 Cooperage test for bung-type 
wooden barrels. 

178.608 Vibration standard. 

178.609 Test requirements for packagings 
for infectious substances (etiologic 
agents). 

Subpart L—Non-bulk Performance- 
oriented Packaging Standards 

§ 178.500 Purpose, scope and definitions. 

(a) This subpart prescribes certain 
requirements for non-bulk packagings 
for hazardous materials. Standards for 
these packagings are based on the UN 
Recommendations. 

(b) Terms used in this subpart are 
defined in § 171.8 of this subchapter. 

§ 178.502 Identification codes for 
packagings. 

(a) Identification codes for designating 
types of packagings consist of the 

following: 

(1) A numeral indicating the type of 
packaging, as follows: 

(1) “1” means a drum. 

(ii) "2” means a wooden barrel. 

(iii) "3” means a jerrican. 

(ivj ‘‘4” means a box. 

(v) "5" means a bag. 

(vi) “6" means a composite packaging. 

(vii) *T' means a pressure receptacle. 

(2) A capital letter indicating the 
material of construction, as follows: 


(i) “A” means steel (all types and 
surface treatments). 

(ii) “B” means aluminum. 

(iii) ‘*C" means natural wood. 

(iv) “D" means plywood. 

(v) “F" means reconstituted wood. 

(vi) "G” means fiberboard. 

(vii) “H" means plastic. 

(viii) *'L" means textile. 

(ix) “M” means paper, multi-wall. 

(x) “N” means metal (other than steel 
or aluminum). 

(xi) “P” means glass, porcelain cr 
stoneware. 

(3) A numeral indicating the category 
of packaging within the type to which 
the packaging belongs. For example, for 
steel drums (“1A”), 'T* indicates a non¬ 
removable head drum (i.e., “lAf’) and 
‘*2’* indicates a removable head drum 
(i.e., “1A2”). 

(b) For composite packagings, two 
capital letters are used in sequence in 
the second position of the code, the first 
indicating the material of the inner 
receptacle and the second, that of the 
outer packaging. For example, a plastic 
receptacle in a steel drum is designated 
“6HA1”. 

(c) For combination packagings, only 
the code number for the outer packaging 
is used. 

(d) Identification codes are set forth in 
the standards for packagings in 

§§ 178.504 through 178.523 of this 
subpart. 

§ 178.503 Marking of packagings. 

(a) The manufacturer shall mark every 
package that is required to conform to a 
UN standard of this subpart in a durable 
and clearly visible manner, with the 
following information and in the 
sequence presented: 

(1) The United Nations symbol as 
illustrated in paragraph (d) of this 
section (for metal receptacles, the letters 
UN may be applied in place of the 
symbol); 

(2) A packaging identification code 
designating the type of packaging, the 
material of construction and, when 
appropriate, the category of packaging 
under § § 178.504 through 178.523 of this 
subpart within the type to which the 
packaging belongs. The letter "W M must 
follow the packaging identification code 
on packagings when required by an 
approval under the provisions of 

§ 178.601(h) of this part; 

(3) A letter identifying the 
performance standard under which the 
packaging design type has been 
successfully tested, as follows: 

(i) X—for packagings meeting Packing 
Group I, II and III tests; 

(ii) Y—for packagings meeting Packing 
Croup II and III tests; or 


(iii) Z—for packagings only meeting 
Packing Group III tests; 

(4) A designation of the specific 
gravity or mass for which the packaging 
design type has been tested, as follows: 

(i) For packagings without inner 
packagings intended to contain liquids, 
the designation shall be the specific 
gravity rounded down to the first 
decimal but may be omitted when the 
specific gravity does not exceed 1.2; and 

(ii) For packagings intended to contain 
solids or inner packagings, the 
designation shall be the maximum gross 
mass in kilograms; 

(5) (i) For single and composite 
packagings intended to contain liquids, 
the test pressure in kilopascals rounded 
off to the nearest 10 kPa of the 
hydrostatic pressure test that the 
packaging design type has successfully 
passed; 

(ii) For packagings intended to contain 
solids or inner packagings, the letter 
“S”; 

(6) The last two digits of the year of 
manufacture. Packagings of types 1H 
and 3H shall also be marked with the 
month of manufacture in any 
appropriate manner; this may be marked 
on the packaging in a different place 
from the remainder of the markings; 

(7) The letters “USA" (indicating that 
the packaging was marked pursuant to 
the provisions of this subchapter); 

(8) The name and address or symbol 
of the manufacturer or the approval 
agency certifying compliance with the 
UN standard. Symbols, if used, must be 
registered with the Associate 
Administrator for Hazardous Materials 
Safety; 

(9) For a packaging tested in 
accordance with § 178.601(g) (2) of this 
part, the letters “SP"; and 

(10) For metal or plastic drums or 
jerricans intended for reuse as single 
packagings or the outer packagings of a 
composite packaging, the minimum 
thiclaiess of the packaging material, 
expressed in millimeters and 
abbreviated "mm". 

(b) For a packaging with a removable 
head, the markings may not be applied 
to the removable head. 

(c) If a package is reconditioned, it 
shall be marked by the reconditioner 
near the marks required in paragraphs 
(a) (1) through (6) of this section with the 
following additional information: 

(1) The name of the country in which 
the reconditioning was performed (in the 
United States, use the letters “USA"); 

(2) The name and address or symbol 
of the reconditioner. Symbols, if used, 
must be registered with the Associate 
Administrator for Hazardous Materials 
Safety; 
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(3) The month and last two digits of 
the year of reconditioning; 

(4) The letter “R”; and 

(5) For every packaging successfully 
passing a leakproofness test, the 
additional letter “L". 

(d) The following are examples of 
symbols and required markings; 

(1) The United Nations symbol is: 



(2) Examples of markings for a new 
packaging are as follows: 

(i) For a fiberboard box designed to 
contain an inner packaging: 



(as in § 178.503 (a)(1) through (a)(8) of 
this subpart). 

(ii) For a steel drum designed to 
contain liquids: 



las in § 178.503 (a)(1) through (a)(10) of 
this subpart). 

(iii) For a steel drum to transport 
solids or inner packagings: 



(as in § 178.503 (a)(1) through (a)(8) of 
this subpart). 

(3) Examples of markings for 
reconditioned packagings are as follows: 



1A1/Y1.4/150/83 
USA/VL824 1mm 

USA/RB/10-85RL 


(as in § 178.503(c) (1), (2), (3). (4). and 

(5)). 

§ 178.504 Standards for steel drums. 

(a) The following are identification 
codes for steel drums: 

(1) 1A1 for a non-removable head 
steel drum; and 

(2) 1A2 for a removable head steel 
drum. 

(b) Construction requirements for 
steel drums are as follows: 

(1) Body and heads must be 
constructed of steel sheet of suitable 
type and adequate thickness in relation 
to the capacity and intended use of the 
drum. Minimum thickness and marking 
requirements in §§ 173.28(b)(4) and 
178.503(a)(10) of this subchapter apply to 
drums intended for reuse. 

(2) Body seams must be welded on 
drums designed to contain more than 40 
L (11 gallons) of liquids. Body seams 
must be mechanically seamed or welded 
on drums intended to contain only solids 
or 40 L (11 gallons) or less of liquids. 

(3) Chimes must be mechanically 
seamed or welded. Separate reinforcing 
rings may be applied. 

(4) The body of a drum of a capacity 
greater than 60 L (16 gallons) must have 
at least either two expanded rolling 
hoops or two separate rolling hoops. If 
there are separate rolling hoops, they 
must be fitted tightly on the body and so 
secured that they cannot shift. Rolling 
hoops may not be spot-welded. 

(5) Openings for filling, emptying and 
venting in the bodies or heads of non¬ 
removable head (1A1) drums may not 
exceed 7.0 cm (3 inches) in diameter. 


Drums with larger openings are 
considered to be of the removable head 
type (1A2). Closures for openings in the 
bodies and heads of drums must be so 
designed and applied that they will 
remain secure and leakproof under 
normal conditions of transport. Closure 
flanges must be mechanically seamed or 
welded in place. Gaskets or other 
sealing elements must be used with 
closures unless the closure is inherently 
leakproof. 

(6) Closure devices for removable 
head drums must be so designed and 
applied that they will remain secure and 
drums will remain leakproof under 
normal conditions of transport. Gaskets 
or other sealing elements must be used 
with all removable heads. 

(7) If materials used for body, heads, 
closures, and fittings are not in 
themselves compatible with the contents 
to be transported, suitable internal 
protective coatings or treatments must 
be applied. These coatings or treatments 
must retain their protective properties 
under normal conditions of transport. 

(8) Maximum capacity of drum: 450 L 
(119 gallons). 

(9) Maximum net mass: 400 kg (882 
pounds). 

§ 178.505 Standards for aluminum drums. 

(a) The following are the identification 
codes for aluminum drums: 

(1) 1B1 for a non-removable head 
aluminum drum; and 

(2) 1B2 for a removable head 
aluminum drum. 

(b) Construction requirements for 
aluminum drums are as follows: 

(1) Body and heads must be 
constructed of aluminum at least 99 
percent pure or an aluminum base alloy. 
Material must be of suitable type and 
adequate thickness in relation to the 
capacity and the intended use of the 
drum. Minimum thickness and marking 
requirements in §§ 173.28(b)(4) and 
178.503(a)(10) of this subchapter apply to 
drums intended for reuse. 

(2) All seams must be welded. Chime 
seams, if any, must be reinforced by the 
application of separate reinforcing rings. 

(3) The body of a drum of a capacity 
greater than 60 L (16 gallons) must have 
at least either two expanded rolling 
hoops or two separate rolling hoops. If 
there are separate rolling hoops, the 
hoops must be fitted tightly on the body 
and so secured that they cannot shift. 
Rolling hoops may not be spot-welded. 

(4) Openings for filling, emptying, or 
venting in the bodies or heads of non¬ 
removable head (1B1) drums may not 
exceed 7.0 cm (3 inches) in diameter. 
Drums with larger openings are 
considered to be of the removable head 
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type (1B2). Closures for openings in the 
bodies and heads of drums must be so 
designed and applied that they will 
remain secure and leakproof under 
normal conditions of transport Closure 
flanges must be welded in place so that 
the weld provides a leakproof seam. 
Caskets or other sealing elements must 
be used with closures unless the closure 
is inherently leakproof. 

(5) Closure devices for removable 
head drums must be so designed and 
applied that they remain secure and 
drums remain leakproof under normal 
conditions of transport. Gaskets or other 
sealing elements must be used with all 
removable heads. 

(6) Maximum capacity of drum: 450 L 
(119 gallons). 

(7) Maximum net mass: 400 kg (082 
pounds). 

§ 178.506 Standards for metal drums 
other than steel or aluminum. 

(a) The following are the identification 
codes for metal drums other than steel 
or aluminum: 

(1) INI for a non-removable head 
metal drum; and 

(2) 1N2 for a removable head metal 
drum. 

(b) Construction requirements for 
metal drums other than steel or 
aluminum are as follows: 

(1) Body and heads must be 
constructed of metal (other than steel or 
aluminum) of suitable type and 
adequate thickness in relation to the 
capacity and the intended use of the 
drum. Minimum thickness and marking 
requirements in §§ 173.28(b)(4) and 
17&5Q3(a)(10) of this subchapter apply to 
drums intended for reuse. 

(2) All seams must be welded. Chime 
seams, if any, must be reinforced by the 
application of separate reinforcing rings. 

(3) The body of a drum of a capacity 
greater than GO L (16 gallons) must have 
at least either two expanded rolling 
hoops or two separate rolling hoops. If 
there are separate rolling hoops, the 
hoops must be fitted tightly on the body 
and so secured that they cannot shift 
Rolling hoops may not be spot-welded. 

(4) Openings for filling, emptying, or 
venting in the bodies or heads of non¬ 
removable head (INI) drums may not 
exceed 7.0 cm (3 inches) in diameter. 
Drums with larger openings are 
considered to be of the removable head 
type (1N2). Closures for openings in the 
bodies and heads of drums must be so 
designed and applied that they will 
remain secure and leakproof under 
normal conditions of transport. Closure 
flanges must be welded in place so that 
the weld provides a leakproof seam. 
Caskets or other sealing elements must 


be used with closures unless the closure 
is inherently leakproof. 

(5) Closure devices for removable 
head drums must be so designed and 
applied that they remain secure and 
drums remain leakproof under normal 
conditions of transport. Gaskets or other 
sealing elements must be used with all 
removable heads. 

(6) Maximum capacity of drum: 450 L 
(119 gallons). 

(7) Maximum net mass: 400 kg (882 
pounds). 

§ 178.507 Standards for plywood drums. 

(a) The identification code for a 
plywood drum is ID. 

(b) Construction requirements for 
plywood drums are as follows: 

(1) The wood used must be well- 
seasoned. commercially dry and free 
from any defect likely to lessen the 
effectiveness of the drum for the 
purpose intended. A material other than 
plywood, of at least equivalent strength 
and durability, may be used for the 
manufacture of the heads. 

(2) At least two-ply plywood must be 
used for the body and at least three-ply 
plywood for the heads; the plies must be 
firmly glued together, with their grains 
crosswise. 

(3) The body and heads of the drum 
and their joints must be of a design 
appropriate to the capacity of the drum 
and its intended use. 

(4) In order to prevent sifting of the 
contents, lids must be lined with kraft 
paper or some other equivalent material 
which must be securely fastened to the 
lid and extend to the outside along its 
full circumference. 

(5) Maximum capacity of drum; 250 L 
(66 gallons). 

(6) Maximum net mass: 400 kg (882 
pounds). 

§ 178.508 Standards for fiber drums. 

(a) The identification code for a Tiber 
drum is 1G. 

(b) Construction requirements for 
fiber drums are as follows: 

(1) The body of the drum must be 
constructed of multiple plies of heavy 
paper or fiberboard (without 
corrugations) firmly glued or laminated 
together and may include one or more 
protective layers of bitumen, waxed 
kraft paper, metal foil, plastic material, 
or similar materials. 

(2) Heads must be of natural wood, 
fiberboard, metal, plywood or plastic 
material and may include one or more 
protective layers of bitumen, waxed 
kraft paper, metal foil, plastic material, 
or similar material. 

(3) The body and heads of the drum 
and their joints must be of a design 


appropriate to the capacity and intended 
use of the drum. 

(4) The assembled packaging must be 
sufficiently water-resistant so as not to 
delaminate under normal conditions of 
transport. 

(5) Maximum capacity of drum: 450 L 
(119 gallons). 

(6) Maximum net moss: 400 kg (882 
pounds). 

§ 178.509 Standards for plastic drums and 
jerricans. 

(a) The following are identification 
codes for plastic drums and jerricans: 

(1) lHl for a non-removable head 
plastic drum; 

(2) 1H2 for a removable head plastic 
drum; 

(3) 3H1 for a non-removable head 
jerrican; and 

(4) 3H2 for a removable head jerrican. 

(b) Construction requirements for 
plastic drums and jerricans are as 
follows: 

(1) The packaging must be 
manufactured from suitable plastic 
material and be of adequate strength in 
relation to its capacity and intended use. 
No used material other than production 
residues or regrind from the same 
manufacturing process may be used. The 
packaging must be adequately resistant 
to aging and to degradation caused 
either by the substance contained or by 
ultra-violet radiation. Any permeation of 
the substance contained may not 
constitute a danger under normal 
conditions of transport. 

(2) If protection against ultra-violet 
radiation is required, it must be 
provided by the addition of carbon 
black or other suitable pigments or 
inhibitors. These additives must be 
compatible with the contents and 
remain effective throughout the life of 
the packaging. Where use is made of 
carbon black, pigments or inhibitors 
other than those used in the 
manufacture of the design type, retesting 
may be omitted if the carbon black 
content does not exceed 2 percent by 
mass or if the pigment content does not 
exceed 3 percent by mass; the content of 
inhibitors of ultra-violet radiation is not 
limited. 

(3) Additives serving purposes other 
than protection against ultra-violet 
radiation may be included in the 
composition of the plastic material 
provided they do not adversely affect 
the chemical and physical properties of 
the packaging material. 

(4) The wall thickness at every point 
of the packaging must be appropriate to 
its capacity and its intended use. taking 
into account the stresses to which each 
point is liable to be exposed. Minimum 
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thickness and marking requirements in 
§§ 173.28(b)(4) and 178.503(a)(10) of this 
subchapter apply to drums intended for 
reuse. 

(5) Openings for filling, emptying and 
venting in the bodies or heads of non¬ 
removable head (1H1) drums and 
jerricans (3H1) may not exceed 7.0 cm (3 
inches) in diameter. Drums and jerricans 
with larger openings are considered to 
be of the removable head type (1H2 and 
3H2). Closures for openings in the 
bodies or heads of drums and jerricans 
must be so designed and applied that 
they remain secure and leakproof under 
normal conditions of transport. Gaskets 
or other scaling elements must be used 
with closures unless the closure is 
inherently leakproof. 

(6) Closure devices for removable 
head drums and jerricans must be so 
designed and applied that they remain 
secure and leakproof under normal 
conditions of transport. Gaskets must be 
used with all removable heads unless 
the drum or jerrican design is such that 
when the removable head is properly 
secured, the drum or jerrican is 
inherently leakproof. 

(7) Maximum capacity of drums and 
jerricans: 1H1,1H2: 450 L (119 gallons); 
3H1, 3H2: 60 L (16 gallons). 

(8) Maximum net mass: lHl, 1H2: 400 
kg (882 pounds); 3H1, 3H2:120 kg (265 
pounds). 

§ 178.510 Standards for wooden barrels. 

(a) The following are identification 
codes for wooden barrels: 

(1) 2Cl for a bung type wooden barrel; 
and 

(2) 2C2 for a slack type (removable 
head) wooden barrel. 

(b) Construction requirements for 
wooden barrels are as follows: 

(1) The wood used must be of good 
quality, straight-grained, well-seasoned 
and free from knots, bark, rotten wood, 
sapwood or other defects likely to 
lessen the effectiveness of the barrel for 
the purpose intended. 

(2) The body and heads must be of a 
design appropriate to the capacity and 
intended use of the barrel. 

(3) Staves and heads must be sawn or 
cleft with the grain so that no annual 
ring extends over more than half the 
thickness of a stave or head. 

(4) Barrel hoops must be of steel or 
iron of good quality. The hoops of 2C2 
barrels may be of a suitable hardwood. 

(5) For wooden barrels 2C1, the 
diameter of the bung-hole may not 
exceed half the width of the stave in 
which it is placed. 

(6) For wooden barrels 2C2, heads 
must fit tightly into crozes. 

(7) Maximum capacity of barrel: 250 L 
(66 gallons). 


(8) Maximum net mass: 400 kg (882 
pounds). 

§ 178.511 Standards for steel jerricans. 

(a) The following are identification 
codes for steel jerricans: 

(1) 3A1 for a non-removable head 
jerrican; and 

(2) 3A2 for a removable head jerrican. 

(b) Construction requirements for 
steel jerricans are as follows: 

(1) Body and heads must be 
constructed of steel sheet of suitable 
type and adequate thickness in relation 
to the capacity of the jerrican and 
intended use. Minimum thickness and 
marking requirements in §§ 173.28(b)(4) 
and 178.503(a)(10) of this subchapter 
apply to drums intended for reuse. 

(2) Chimes of all jerricans must be 
mechanically seamed or welded. Body 
seams of jerricans intended to carry 
more than 40 L (11 gallons) of liquid 
must be welded. Body seams of 
jerricans intended to carry 40 L (11 
gallons) or less must be mechanically 
seamed or welded. 

(3) Openings in jerricans (3A1) may 
not exceed 7.0 cm (3 inches) in diameter 
Jerricans with larger openings are 
considered to be of the removable head 
type. Closures must be so designed that 
they remain secure and leakproof under 
normal conditions of transport. Gaskets 
or other sealing elements must be used 
with closures, unless the closure is 
inherently leakproof. 

(4) If materials used for body, heads, 
closures and fittings are not in 
themselves compatible with the contents 
to be transported, suitable internal 
protective coatings or treatments must 
be applied. These coatings or treatments 
must retain their protective properties 
under normal conditions of transport. 

(5) Maximum capacity of jerrican: 60 L 
(16 gallons). 

(6) Maximum net mass: 120 kg (265 
pounds). 

§ 178.512 Standards for steel or aluminum 
boxes. 

(a) The following are identification 
codes for steel or aluminum boxes: 

(1) 4A1 for an unlined and uncoated 
steel box; 

(2) 4A2 for a steel box with inner liner 
or coating; 

(3) 4B1 for an unlined and uncoated 
aluminum box: and 

(4) 4B2 for an aluminum box with 
inner liner or coating. 

(b) Construction requirements for 
steel or aluminum boxes are as follows: 

(1) The strength of the metal and the 
construction of the box must be 
appropriate to the capacity and intended 
use of the box. 


(2) Boxes 4A2 and 4B2 must be lined 
with fiberboard or felt packing pieces, 
as required, or must have an inner liner 
or coating of suitable material. If a 
double seamed metal liner is used, steps 
must be taken to prevent the ingress of 
substances, particularly explosives, into 
the recesses of the seams. 

(3) Closures may be of any suitable 
type, and must remain secure under 
normal conditions of transport. 

(4) Maximum net mass: 400 kg (882 
pounds). 

§ 178.513 Standards for boxes of natural 
wood. 

(a) The following are the identification 
codes for boxes of natural wood: 

(1) 4Cl for an ordinary box; and 

(2) 4C2 for a box with sift-proof walls. 

(b) Construction requirements for 
boxes of natural wood are as follows: 

(1) The wood used must be well- 
seasoned, commercially dry and free 
from defects that would materially 
lessen the strength of any part of the 
box. The strength of the material used 
and the method of construction must be 
appropriate to the capacity and intended 
use of the box. The tops and bottoms 
may be made of water-resistant 
reconstituted wood such as hard board, 
particle board or other suitable type. 

(2) Each part of the 4C2 box must be 
one piece or equivalent. Parts are 
considered equivalent to one piece 
when one of the following methods of 
glued assembly is used: Linderman joint, 
tongue and groove joint, ship lap or 
rabbet joint, or butt joint with at least 
two corrugated metal fasteners at each 
joint. 

(3) Maximum net mass: 400 kg (882 
pounds). 

§ 178.514 Standards for plywood boxes. 

(a) The identification code for a 
plywood box is 4D. 

(b) Construction requirements for 
plywood boxes are as follows: 

(1) Plywood used must be at least 3 
ply. It shall be made from well-seasoned 
rotary cut, sliced or sawn veneer, 
commercially dry and free from defects 
that would materially lessen the 
strength of the box. The strength of the 
material used and the method of 
construction must be appropriate to the 
capacity and intended use of the box. 

All adjacent plies must be glued with 
water-resistant adhesive. Other suitable 
materials may be used together with 
plywood in the construction of boxes. 
Boxes must be nailed or secured to 
corner posts or ends or assembled with 
other equally suitable devices. 

(2) Maximum net mass: 400 kg (882 
pounds). 
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§ 178.515 Standards for reconstituted 
wood boxes. 

(a) The identification code for a 
reconstituted wood box is 4F. 

(b) Construction requirements for 
reconstituted wood boxes are as 
follows: 

(1) The walls of boxes must be made 
of water-resistant, reconstituted wood 
such as hardboard, particle board, or 
other suitable type. The strength of the 
material used and the method of 
construction must be appropriate to the 
capacity of the boxes and their intended 
use. 

(2) Other parts of the box may be 
made of other suitable materials. 

(3) Boxes must be securely assembled 
by means of suitable devices. 

(4) Maximum net mass: 400 kg (882 
pounds). 

§ 178.516 Standards for fiberboard boxes. 

(a) The identification code for a 
fiberboard box is 4G. 

(b) Construction requirements for 
fiberboard boxes are as follows: 

(1) Strong, solid or double-faced 
corrugated fiberboard (single or multi¬ 
wall) must be used, appropriate to the 
capacity and intended use of the box. 
The water resistance of the outer 
surface must be such that the increase in 
mass, as determined in a test carried out 
over a period of 30 minutes by the Cobb 
method of determining water 
absorption, is not greater than 155 g per 
square meter (0.0316 pounds per square 
foot) —see ISO International Standard 
535—1976(E). Fiberboard must have 
proper bending qualities. Fiberboard 
must be cut, creased without cutting 
through any thickness of fiberboard, and 
slotted so as to permit assembly without 
cracking, surface breaks, or undue 
bending. The fluting of corrugated 
fiberboard must be firmly glued to the 
facings. 

(2) The ends of boxes may have a 
wooden frame or be entirely of wood. 
Reinforcements of wooden battens may 

be used. 

(3) Manufacturing joints, (i) 
Manufacturing Joints in the bodies of 
boxes must be— 

(A) Taped; 

(B) Lapped and glued; or 

(C) Lapped and stitched with metal 
staples. 

(ii) Lapped joints must have an 
appropriate overlap. 

(iii) Where closing is effected by 
gluing or taping, a water resistant 
adhesive must be used. 

(4) Boxes must be designed so as to 
provide a snug fit to the contents. 

(5) Maximum net mass: 400 kg (882 
pounds). 


§ 178.517 Standards for plastic boxes. 

(a) The following are identification 
codes for plastic boxes: 

(1) 4H1 for an expanded plastic box; 
and 

(2) 4H2 for a solid plastic box. 

(b) Construction requirements for 
plastic boxes are as follows: 

(1) The box must be manufactured 
from suitable plastic material and be of 
adequate strength in relation to its 
capacity and intended use. The box 
must be adequately resistant to aging 
and to degradation caused either by the 
substance contained or by ultra-violet 
radiation. 

(2) An expanded plastic box must 
consist of two parts made of a molded 
expanded plastic material: a bottom 
section containing cavities for the inner 
receptacles, and a top section covering 
and interlocking with the bottom 
section. The top and bottom sections 
must be so designed that the inner 
receptacles fit snugly. The closure cap 
for any inner receptacle may not be in 
contact with the inside of the top section 
of the box. 

(3) For transportation, an expanded 
plastic box must be closed with a self- 
adhesive tape having sufficient tensile 
strength to prevent the box from 
opening. The adhesive tape must be 
weather-resistant and its adhesive 
compatible with the expanded plastic 
material of the box. Other closing 
devices at least equally effective may be 
used. 

(4) For solid plastic boxes, protection 
against ultra-violet radiation, if required, 
must be provided by the addition of 
carbon black or other suitable pigments 
or inhibitors. These additives must be 
compatible with the contents and 
remain effective throughout the life of 
the box. Where use is made of carbon 
black pigment or inhibitors other than 
those used in the manufacture of the 
tested design type, retesting may be 
waived if the carbon black content does 
not exceed 2 percent by mass or if the 
pigment content does not exceed 3 
percent by mass; the content of 
inhibitors of ultra-violet radiation is not 
limited. 

(5) Additives serving purposes other 
than protection against ultra-violet 
radiation may be included in the 
composition of the plastic material if 
they do not adversely affect the material 
of the box. Addition of these additives 
does not change the design type. 

(6) Solid plastic boxes must have 
closure devices made of a suitable 
material of adequate strength and so 
designed as to prevent the box from 
unintentionally opening. 

(7) Maximum net mass 4H1: 60 kg (132 
pounds); 4H2: 400 kg (882 pounds). 


§ 178.518 Standards for woven plastic 
bags. 

(a) The following are identification 
codes for woven plastic bags: 

(1) 5H1 for an unlined or non-coated 
woven plastic bag; 

(2) 5H2 for a sift proof woven plastic 
bag; and 

(3) 5H3 for a water-resistant woven 
plastic bag. 

(b) Construction requirements for 
woven plastic fabric bags are as follows: 

(1) Bags must be made from stretched 
tapes or monofilaments of a suitable 
plastic material. The strength of the 
material used and the construction of 
the bag must be appropriate to the 
capacity and intended use of the bag. 

(2) If the fabric is woven fiat, the bags 
must be made by sewing or some other 
method ensuring closure of the bottom 
and one side. If the fabric is tubular, the 
bag must be closed by sewing, weaving, 
or some other equally strong method of 
closure. 

(3) Bags, sift-proof, 5H2 must be made 
sift-proof by appropriate means such as 
use of paper or a plastic film bonded to 
the inner surface of the bag or one or 
more separate inner liners made of 
paper or plastic material. 

(4) Bags, water-resistant, 5H3: To 
prevent the entry of moisture, the bag 
must be made waterproof by 
appropriate means, such as separate 
inner liners of water-resistant paper 
(e.g., waxed kraft paper, double-tarred 
kraft paper or plastic-coated kraft 
paper), or plastic film bonded to the 
inner or outer surface of the bag, or one 
or more inner plastic liners. 

(5) Maximum net mass: 50 kg (110 
pounds). 

§ 178.519 Standards for plastic film bags. 

(a) The identification code for a 
plastic film bag is 5H4. 

(b) Construction requirements for 
plastic film bags are as follows: 

(1) Bags must be made of a suitable 
plastic material. The strength of the 
material used and the construction of 
the bag must be appropriate to the 
capacity and the intended use of the 
bag. Joints and closures must be capable 
of withstanding pressures and impacts 
liable to occur under normal conditions 
of transportation. 

(2) Maximum net mass: 50 kg (110 
pounds). 

§ 178.520 Standards for textile bags. 

(a) The following are identification 
codes for textile bags: 

(1) 5L1 for an unlined or non-coated 
textile bag; 

(2) 5L2 for a sift-proof textile bag; and 
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(3) 5L3 for a water-resistant textile 
bag. 

(b) Construction requirements for 
textile bags are as follows: 

(1) Tbe textiles used must be of good 
quality. The strength of the fabric and 
the construction of the bag must be 
appropriate to the capacity and intended 
use of the bag. 

(2) Bags, sift-proof, 5L2: The bag must 
be made sift-proof, by appropriate 
means, such as by the use of paper 
bonded to the inner surface of the bag 
by a water-resistant adhesive such as 
bitumen, plastic film bonded to the inner 
surface of the bag, or one or more inner 
liners made of paper or plastic material. 

(3) Bags, water-resistant, 5L3: To 
prevent entry of moisture, the bag must 
be made waterproof by appropriate 
means, such as by the use of separate 
inner liners of water-resistant paper 
(e.g., waxed kraft paper, tarred paper, or 
plastic-coated kraft paper), or plastic 
film bonded to the inner surface of the 
bag. or one or more inner liners made of 
plastic material. 

(4) Maximum net mass: 50 kg (110 
pounds). 

§ 178.521 Standards for paper bags. 

(a) The following are identification 
codes for paper bags: 

(1) 5M1 for a multi-wall paper bag; 
and 

(2) 5M2 for a multi-wall water- 
resistant paper bag. 

(b) Construction requirements for 
paper bags are as follows: 

(1) Bags must be made of a suitable 
kraft paper, or of an equivalent paper 
with at least three plies. The strength of 
the paper and the construction of the 
bag must be appropriate to the capacity 
and intended use of the bag. Seams and 
closures must be sift-proof. 

(2) Paper bags 5M2: To prevent the 
entry of moisture, a bag of four plies or 
more must be made waterproof by the 
use of either a water-resistant ply as one 
of the two outermost plies or a water- 
resistant barrier made of a suitable 
protective material between the two 
outermost plies. A 5M2 bag of three 
plies must be made waterproof by the 
use of a water-resistant ply as the 
outermost ply. When there is danger of 
the lading reacting with moisture, or 
when it is packed damp, a water- 
resistant ply or barrier must be placed 
next to the substance. Seams and 
closures must be waterproof. 

(3) Maximum net mass: 50 kg (110 
pounds). 


§ 178.522 Standards for composite 
packaging* with inner plastic receptacles. 

(a) The following are the identification 
codes for composite packagings with 
inner plastic receptacles: 

(1) 6MA1 for a plastic receptacle 
within a protective steel drum; 

(2) 6HA2 for a plastic receptacle 
within a protective steel crate or box; 

(3) 6HB1 for a plastic receptacle 
within a protective aluminum drum. 

(4) 6HB2 for a plastic receptacle 
within a protective aluminum crate or 
box. 

(5) 6HC for a plastic receptacle within 
a protective wooden box. 

(6) 6HD1 for a plastic receptacle 
within a protective plywood drum; 

(7) 6HD2 for a plastic receptacle 
within a protective plywood box; 

(8) 6HC1 for a plastic receptacle 
within a protective fiber drum; 

(9) 6HG2 for a plastic receptacle 
within a protective fiberboard box; and 

(10) 6HH for a plastic receptacle 
within a protective plastic drum. 

(b) Construction requirements for 
composite packagings with inner 
receptacles of plastic are as follows: 

(1) Inner receptacles must be 
constructed under the applicable 
construction requirements prescribed in 
§ 178.509(b) (1) through (7) of this 
subpart. 

(2) The inner plastic receptacle must 
fit snugly inside the outer packaging, 
which must be free of any projections 
which may abrade the plastic material. 

(3) Outer packagings must be 
constructed as follows: 

(i) 6HA1 or 6HB1: Protective 
packaging must conform to the 
requirements for steel drums in 
§ 178.504(b) of this subpart, or aluminum 
drums in § 178.505(b) of this subpart 

(11) 6HA2 or 6HB2: Protective 
packagings with steel or aluminum crate 
must conform to the requirements for 
steel or aluminum boxes found in 

§ 178.512(b) of this subpart. 

(iii) 6HC protective packaging must 
conform to the requirements for wooden 
boxes in § 178.513(b) of this subpart 

(iv) 6HD1: Protective packaging must 
conform to the requirements for 
plywood drums, m § 178.507(b) of this 
subpart 

(v) 6HD2: Protective packaging must 
conform to the requirements of plywood 
boxes, in § 178.514(b) of this subpart 

(vi) 6HG1: Protective packaging must 
conform to the requirements for fiber 
drums, in § 178.508(b) of this subpart 

(vii) 6HG2: protective packaging must 
conform to the requirements for 
fiberboard boxes, in § 178.516(b) of this 
subpart. 


(viii) 6HH: Protective packaging must 
conform to the requirements for plastic 
drums, in § 178.509(b) of this subpart. 

(4) Maximum capacity of inner 
receptacles is as follows: 6HA1, 6HB1, 
6HD1, 6HG1, 6HH—250 L (66 gallons); 
6HA2, 6HB2, 6HC. 6HD2, 6HG2—60 L 
(16 gallons). 

(5) Maximum net mass is as follows: 
6HA1. 6HB1, 6HD1, 6HG1, 6HH—400kg 
(882 pounds); 6HB2, 6HC, 611D2, 6HG2— 
75 kg (165 pounds). 

§ 178.523 Standards for composite 
packagings with inner glass, porcelain, or 
stoneware receptacles. 

(a) The following are identification 
codes for composite packagings with 
inner receptacles of glass, porcelain, or 
stoneware: 

(1) 6PA1 for glass, porcelain or 
stoneware receptacles within a 
protective steel drum; 

(2) 6PA2 for glass, porcelain or 
stoneware receptacles within a 
protective steel crate or box; 

(3) 6PB1 for glass, porcelain or 
stoneware receptacles within a 
protective aluminum drum; 

(4) 6PB2 for glass, porcelain, or 
stoneware receptacles within a 
protective aluminum crate or box; 

(5) 6PC for glass, porcelain, or 
stoneware receptacles within a 
protective wooden box: 

(6) 6PD1 for glass, porcelain or 
stoneware receptacles within a 
protective plywood drum; 

(7) 6PD2 for glass, porcelain, or 
stoneware receptacles within a 
protective wickerwork hamper; 

(8) 6PG1 for glass, porcelain or 
stoneware receptacles within a 
protective fiber drum; 

(9) 6PG2 for glass, porcelain, or 
stoneware receptacles within a 
protective fiberboard box; 

(10) 6PH1 for glass, porcelain or 
stoneware receptacles within a 
protective expanded plastic packaging; 
and 

(11) 6PH2 for glass, porcelain, or 
stoneware receptacles within a 
protective solid plastic packaging. 

(b) Construction requirements for 
composite packagings with inner 
receptacles of glass, porcelain, or 
stoneware are as follows: 

(1) Inner receptacles must conform to 
the following requirements: 

(i) Receptacles must be of suitable 
form (cylindrical or pear-shaped), be 
made of good quality materials free from 
any defect that could impair their 
strength, and be firmly secured in the 
outer packaging. 

(ii) Any part of a closure likely to 
come into contact with the contents of 
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the receptacle must be resistant to those 
contents. Closures must be fitted so as 
to be leakproof and secured to prevent 
any loosening during transportation. 
Vented closures must conform to 
§ 173.24(f) of this subchapter. 

(2) Protective packagings must 
conform to the following requirements: 

(i) For receptacles with protective 
steel drum 6PA1, the drum must comply 
with § 178.504(b) of this subpart. 
However, the removable lid required for 
this type of packaging may be in the 
form of a cap. 

(ii) For receptacles with protective 
packaging of steel crate or steel box 
6PA2, the protective packaging must 
conform to the following: 

(A) Section 178.512(b) of this subpart. 

(B) In the case of cylindrical 
receptacles, the protective packaging 
must, when upright, rise above the 
receptacle and its closure; and 

(C) If the protective crate surrounds a 
pear-shaped receptacle and is of 
matching shape, the protective 
packaging must be fitted with a 
protective cover (cap). 

(iii) For receptacles with protective 
aluminum drum 6PB1, the requirements 
of § 178.505(b) of this subpart apply to 
the protective packaging. 

(iv) For receptacles with protective 
aluminum box or crate 6PB2, the 
requirements of § 178.512(b) of this 
subpart apply to the protective 
packaging. 

(v) For receptacles with protective 
wooden box 6PC, the requirements of 

§ 178.513(b) of this subpart apply to the 
protective packaging. 

(vi) For receptacles with protective 
plywood drum 6PD1, the requirements of 
§ 178.507(b) of this subpart apply to the 
protective packaging. 

(vii) For receptacles with protective 
wickerwork hamper 6PD2, the 
wickerwork hamper must be properly 
made with material of good quality. The 
hamper must be fitted with a protective 
cover (cap) so as to prevent damage to 
the receptacle. 

(viii) For receptacles with protective 
fiber drum 6PG1, the drum must conform 
to the requirements of § 178.508(b) of 
this subpart. 

(ix) For receptacles with protective 
fiberboard box 6PG2, the requirements 
of § 178.516(b) of this subpart apply to 
the protective packaging. 

(x) For receptacles with protective 
solid plastic or expanded plastic 
packaging 6PH1 or 6PH2, the 
requirements of § 178.517(b) of this 
subpart apply to the protective 
packaging. Solid protective plastic 
packaging must be manufactured from 
high-density polyethylene from some 
other comparable plastic material. The 


removable lid required for this type of 
packaging may be a cap. 

(3) Quantity limitations are as follows: 

(i) Maximum net capacity for 
packaging for liquids: 60 L (16 gallons). 

(ii) Maximum net mass for packagings 
for solids: 75 kg (165 pounds). 

Subpart M—Testing of Non-bulk 
Packagings and Packages 

§ 178.600 Purpose and scope. 

This subpart prescribes certain testing 
requirements for performance-oriented 
packagings identified in subpart L of this 
part 

§ 178.601 General requirements 

(a) General. The test procedures 
prescribed in this subpart are intended 
to ensure that packages containing 
hazardous materials can withstand 
normal conditions of transportation and 
are considered minimum requirements. 
Each packaging must be manufactured 
and assembled so as to be capable of 
successfully passing the prescribed tests 
and of conforming to the requirements of 
§ 173.24 of this subchapter at all times 
while in transportation. 

(b) Responsibility. It is the 
responsibility of the packaging 
manufacturer and the person who offers 
a hazardous material for transportation, 
to the extent that assembly functions 
including final closure are performed by 
the latter, to assure that each package is 
capable of passing the prescribed tests. 

(c) Definitions. For the purpose of this 
subpart: 

(1) Design qualification testing is the 
performance of the drop, leakproofness, 
hydrostatic pressure, stacking, and 
cooperage tests, as applicable, 
prescribed in § § 178.603,178.604, 

178.605,178.606, or § 178.607, 
respectively, for each new or different 
packaging, at the start of production of 
that packaging. 

(2) Periodic retesting is the 
performance of the drop, leakproofness, 
hydrostatic pressure, and stacking tests, 
as applicable, prescribed in § § 178.603, 
178.604,178.605, or § 178.606. 
respectively, at the frequency specified 
in § 178.601(e) of this subpart. 

(3) Production testing is the 
performance of the leakproofness test 
prescribed in § 178.604 of this subpart on 
each single or composite packaging 
intended to contain a liquid. 

(4) A different packaging is one that 
differs (i.e. is not identical) from a 
previously produced packaging in 
structural design, size, material of 
construction, wall thickness or manner 
of construction but does not include: 

(i) A packaging which differs only in 
surface treatment; 


(ii) A combination packaging which 
differs only in that the outer packaging 
has been successfully tested with 
different inner packagings. A variety of 
such inner packagings may be 
assembled in this outer packaging 
without further testing; 

(iii) A plastic packaging which differs 
only with regard to additives which 
conform to § 178.509(b)(3) or § 178.517(b) 

(4) or (5) of this part; or, 

(iv) A combination packaging with 
inner packagings conforming to the 
provisions of paragraph (g) of this 
section. 

(d) Design qualification testing. The 
packaging manufacturer shall achieve 
successful test results for the design 
qualification testing at the start of 
production of each new or different 
packaging. 

(e) Periodic retesting. The packaging 
manufacturer shall achieve successful 
test results for the periodic retesting at 
intervals established by the 
manufacturer of sufficient frequency to 
ensure that each packaging produced by 
the manufacturer is capable of passing 
the design qualification tests. For single 
or composite packagings, the periodic 
retests must be conducted at least once 
every 12 months. For combination 
packagings, the periodic retests must be 
conducted at least once every 24 
months. 

(f) Test samples. The manufacturer 
shall conduct the design qualification 
and periodic tests prescribed in this 
subpart using random samples of 
packagings, in the numbers specified in 
the appropriate test section. In addition, 
the leakproofness test, when required, 
shall be performed on each packaging 
produced by the manufacturer, and each 
packaging prior to reuse under § 173.28 
of this subchapter, by the reconditioner. 

(g) Selective testing. The selective 
testing of packagings that differ only in 
minor respects from a tested type is 
permitted as described in this section. 

( 1 ) Selective testing of combination 
packagings. Variation 1 . Variations are 
permitted in inner packagings of a tested 
combination package, without further 
testing of the package, provided an 
equivalent level of performance is 
maintained, as follows: 

(i) Inner packagings of equivalent or 
smaller size may be used provided— 

(A) The inner packagings are of 
similar design to the tested inner 
packagings (i.e. shape—round, 
rectangular, etc.); 

(B) The material of construction of the 
inner packagings (glass, plastic, metal, 
etc.) offers resistance to impact and 
stacking forces equal *o or greater than 
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that of the originally tested inner 
packaging; 

(C) The inner packagings have the 
same or smaller openings and the 
closure is of similar design (e.g.. screw 
cap, friction lid. etc.); 

(D) Sufficient additional cushioning 
material is used to take up void spaces 
and to prevent significant movement of 
the inner packagings; 

(E) Inner packagings are oriented 
within the outer packaging in the same 
manner as in the tested package; and, 

(F) The gross mass of the package 
does not exceed that originally tested. 

(ii) A lesser number of the tested inner 
packagings, or of the alternative types of 
inner packagings identified in paragraph 

(g)(lH0 of this section, may be used 
provided sufficient cushioning is added 
to Fill void space(s) and to prevent 
significant movement of the inner 
packagings. 

(2) Selective testing of combination 
packagings. Variation 2. Inner 
packagings of any type, for solids or 
liquids, may be assembled and 
transported without testing in an outer 
packaging under the following 
conditions: 

(I) The outer packaging must have 
been successfully tested in accordance 
with § 178.603 of this subpart, with 
fragile (e.g., glass) inner packagings at 
the Packing Group I drop height; 

(ii) The total combined gross mass of 
inner packagings may not exceed one- 
half the gross mass of inner packagings 
used for the drop test; 

(iii) The thickness of cushioning 
material between inner packagings and 
between inner packagings and the 
outside of the packaging may not be 
reduced below the corresponding 
thickness in the originally tested 
packaging; and when a single inner 
packaging was used in the original test, 
the thickness of cushioning between 
inner packagings may not be less than 
the thickness of cushioning between the 
outside of the packaging and the inner 
packaging in the original test. When 
either fewer or smaller inner packagings 
are used (as compared to the inner 
packagings used in the drop test), 
sufficient additional cushioning materia] 
must be used to take up void spaces. 

(iv) The outer packaging must have 
successfully passed the stacking test set 
forth in § 178.606 of this subpart when 
empty, i.e., without either inner 
packagings or cushioning materials. The 
total mass of identical packages must be 
based on the combined mass of inner 
packagings used for the drop test; 

(v) Inner packagings containing 
liquids must be completely surrounded 
with a sufficient quantity of absorbent 


material to absorb the entire liquid 
contents of the inner packagings; 

(vi) When the outer packaging is 
intended to contain inner packagings for 
liquids and is not leakproof, or is 
intended to contain inner packagings for 
solids and is not sift-proof, a means of 
containing any liquid or solid contents 
in the event of leakage must be provided 
in the form of a leakproof liner, plastic 
bag, or other equally efficient means of 
containment; 

(vii) For air transport, packagings 
must comply with § 178.605 of this 
subpart; and 

(viii) Packagings must be marked in 
accordance with § 178.503 of this part as 
having been tested to Packing Group I 
performance for combination 
packagings. The marked maximum gross 
mass may not exceed one half the gross 
mass used for the drop test with inner 
packagings. In addition, the marking 
required by § 178.503 of this part must 
include the letters "SP.” 

(3) Approval of selective testing. In 
addition to the provisions of $ 178.601 
(g)(1) and (g)(2) of this subpart, the 
Associate Administrator for Hazardous 
Materials Safety may approve the 
selective testing of packagings that 
differ only in minor respects from a 
tested type. 

(h) Approval of equivalent 
packagings. A packaging having 
specifications different from those in 
§§ 178.505-178.523 of this part, or which 
is tested using methods other than those 
specified in subpart M of this part, may 
be used if approved by the Associate 
Administrator for Hazardous Materials 
Safety. Such packagings must be shown 
to be equally effective, and testing 
methods used must be equivalent. 

(i) Proof of compliance. 
Notwithstanding the periodic retest 
intervals specified in paragraph (e) of 
this section, the Associate 
Administrator for Hazardous Materials 
Safety may at any time require 
demonstration of compliance by a 
manufacturer, through testing in 
accordance with this subpart that 
packagings meet the requirements of 
this subpart. As required by the 
Associate Administrator for Hazardous 
Materials Safety, the manufacturer shall 
either— 

(1) Conduct performance tests, or 
have tests conducted by an independent 
testing facility, in accordance with this 
subpart; or 

(2) Supply packagings, in quantities 
sufficient to conduct tests in accordance 
with this subpart, to the Associate 
Administrator for Hazardous Materials 
Safety or a designated representative of 
the Associate Administrator. 


(j) Coatings. If an inner treatment or 
coating of a packaging is required for 
safety reasons, the manufacturer shall 
design the packaging so that the 
treatment or coating retains its 
protective properties even after 
withstanding the tests prescribed by this 
subpart. 

(k) Record retention. The 
manufacturer shall— 

(l) Keep records of design 
qualification tests, including specific 
types, dates, locations, packaging 
specifications, test specifics (drop 
heights, hydrostatic pressures, etc.), 
results, and test operators* names or 
name of person responsible for testing, 
for each packaging, at each location 
where that packaging is manufactured 
and at each location where design 
qualification tests are conducted, as 
long as the packaging is produced and 
for at least two years thereafter. 

(2) Keep records of periodic retests, 
including specific types, dates, locations, 
packaging specifications, test specifics 
(drop heights, hydrostatic pressures, 
eta), results, and test operators’ names 
or name of person responsible for 
testing, at each location where that 
packaging is manufactured and at each 
location where periodic tests are 
conducted, until such tests are 
successfully performed again and for at 
least two years from the date of each 
test; and 

(3) Make all records of design 
qualification tests and periodic retests 
available for inspection by a 
representative of the Department upon 
request. 

§ 178.602 Preparation of packagings and 
packages for testing. 

(a) Tests must be carried out on 
packagings and packages as prepared 
for transportation, including inner 
packagings in the case of combination 
packagings. 

(b) For the drop and stacking test, 
inner and single-unit receptacles must 
be filled to not less than 95 percent of 
their capacity in the case of solids and 
not less than 98 percent in the case of 
liquids. The material to be transported 
in the packagings may be replaced by a 
non-hazardous material, except for 
chemical compatibility testing or where 
this would invalidate the results of the 
tests. 

(c) If the material to be transported is 
replaced for test purposes by a non- 
hazardous material, the material used 
must be of the same or higher specific 
gravity as the material to be carried, and 
its other physical properties (grain, size, 
viscosity) which might influence the 
results of the required tests must 
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correspond as closely as possible to 
those of the hazardous material to be 
transported. Water may also be used for 
the liquid drop test under the conditions 
specified in § 178.603(d)(2) of this 
subpart. It is permissible to use 
additives, such as bags of lead shot, to 
achieve the requisite total package 
mass, so long as they are placed so that 
the test results are not affected. 

(d) Paper or Fiberboard paekagings 
must be conditioned for at least 24 hours 


immediately prior to testing in an 
atmosphere maintained— 

(1) At 50 percent ±l2 percent relative 
humidity, and at a temperature of 23 
°C±2°C(73 °F±4 °F); or 

(2) At 65 percent ±2 percent relative 
humidity, and at a temperature of 20 
°C±2 °C (68 *F±4 °F), or 27 °C±2 °C (81 
°F±4 °F);or 

(3) For testing at periodic intervals 
only (he., other than initial design 
qualification testing), at ambient 
conditions. 


(e) Each packaging must be closed in 
preparation for testing in the same 
manner as if prepared for actual 
shipment. Alt closures must be installed 
using proper techniques and torques. 

(f) Bung-type barrels made of natural 
wood must be left filled with water for 
at least 24 hours before the tests. 

§ 178.603 Drop test. 

(a) The number of drops required and 
the packages’ orientation are as follows: 


Packaging 


No. of tests 


Drop orientation of samples 


Steel drums. Aluminum drums. Metal drums Six—(three for each drop)--- 

(other than steel or aluminum). Steel Jerri¬ 
cans, Plywood drums. Wooden barrels. 

Fiber drums. Plastic drums and Jerricans. 

Composite paekagings which are in the 
shape of a drum 

Boxes of natural wood. Plywood boxes. Re- Five—(one for each drop).-__ 

constituted wood boxes, Fiberboard boxes. 

Plastic boxes. Steel or aluminum boxes. 

Composite paekagings which are in the 
shape of a box. 


First drop (using three samples): The package must strike the target diago¬ 
nally on the chime or, if the packaging has no chime, on a circumferential 
seam or an edge. Second drop (using the other three samples): The 
package must strike the target on the weakest part not tested by the first 
drop, for example a closure or, for some cylindrical drums,, the welded 
longitudinal seam of the drum body. 

First drop: Rat on the bottom (using the first sample). Second drop: Flat on 
the top (using the second sample). Third drop: Flat on the long side (using 
the third sample). Fourth drop: Flat on the short side (using the fourth 
sample). Fifth drop: On a corner (using the fifth sample). 


Bags—single-ply with a side searru. 


Bags—single-ply without a side seam. 

mult»-ply. 


Three—(three drops per bag). 


or 


Three—(three drops per bag) 


First drop: Rat on a wide face (using all three samples). Second drop: Flat 
on a narrow face (using all three samples). Third drop: On an end of the 
bag (using all three samples). 

First drop: Rat on a wide face (using all three samples). Second drop: On an 
end of the bag (using all three samples). 


(b) Exceptions . For testing of single or 
composite paekagings constructed of 
stainless steel, nickel or monel at 
periodic intervals only (i.e., other than 
design qualification testing), the drop 
test may be conducted with two 
samples, one sample each for the two 
drop orientations. These samples may 
have been previously used for the 
hydrostatic pressure or stacking test. 

(c) Special preparation of test samples 
for the drop test Testing of plastic 
drums. Jerricans, and boxes, composite 
paekagings with inner plastic 
receptacles, and of combination 
paekagings with inner plastic 
receptacles, other than expanded plastic 
boxes and bags, must be carried out 
when the temperature of the test sample 
and its contents has been reduced to 
-180 °C (0 °F) or lower. Test liquids 
shall be kept in the liquid state, if 
necessary, by the addition of anti-freeze. 

(d) Target The target must be a rigid, 
non-resilient, fiat and horizontal surface. 

(e) Drop height Drop heights, 
measured as the vertical distance from 
the target to the lowest point on the 
package, must be determined as follows: 

(1) For solids and liquids, if the test is 
performed with the solid or liquid to be 
transported or with a non-hazardous 
material having essentially the same 
physical characteristic, the drop height 
must be determined according to 
packing group, as follows: 


(1) Packing Group 1:1.8 ra (5.9 feet). 

(ii) Packing Group II: 1 J2 m (3^ feet)* 

(iii) Packing Group III: 0.8 ra (3 feet). 

(2) For liquids, if the test is performed 
with water— 

(i) Where the materials to be carried 
have a specific gravity not exceeding 
1.2, drop height must be determined 
according to packing group, as follows: 

(A) Packing Group 1:1.8 m (5.9 feet). 

(B) Packing Group II: 1.2 m (3.9 feet). 

(C) Packing Group III: 0.8 m (3 feet). 

(ii) Where the materials to be 
transported have a specific gravity 
exceeding 1.2, the drop height must be 
calculated on the basis of the specific 
gravity (SG) of the material to be 
carried, rounded up to the first decimal, 
as follows: 

(A) Packing Group I: SG X 1.5 m (4.9 
feet). 

(B) Packing Group II: SG X 1.0 m (3 
feet). 

(C) Packing Group UL SG X 0.67 m (2.2 
feet). 

(f) Criteria for passing the test A 
package is considered to successfully 
pass the drop tests if for each sample 
tested— 

(1) For receptacles containing liquid, 
each receptacle does not leak when 
equilibrium has been reached between 
the internal and external pressures; 

(2) For removable head drums for 
solids, the entire contents are retained 
by an inner packaging (e.g., a plastic 


bag) even if the closure on the top head 
of the drum is no longer sift-proof; 

(3) For a bag, neither the outermost 
ply nor an outer packaging exhibits any 
damage likely to adversely affect safety 
during transport; 

(4) For a composite or combination 
packaging, there is no damage to the 
outer packaging likely to adversely 
affect safety during transport, and there 
is no leakage of the filling substance 
from the inner packaging; 

(5) For a drum, jerrican or bag, any 
discharge from a closure is slight and 
ceases immediately after impact with no 
further leakage; and 

(6) For paekagings for explosives* no 
rupture of the packaging occurs. 

§ 178.604 Leakproofness test 

(a) General. The leakproofness test 
must be performed with compressed air 
or other suitable gases on all paekagings 
intended to contain liquids, except that: 

(1) The inner receptacle of a 
composite packaging may be tested 
without the outer packaging provided 
the test results are not affected; and 

(2) This test is not required for inner 
paekagings of combination paekagings. 

(b) Number of paekagings to be 
tested — 

(1) Production testing. All paekagings 
subject to the provisions of this section 
must be tested and must pass the 
leakproofness test: 
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(1) Before they are first used in 
transportation; and 

(ii) Prior to reuse, when authorized for 
reuse by § 173.23 of this subchapter. 

(2) Design qualification and periodic 
testing. Three samples of each different 
packaging must be tested and must pass 
the leakproofness test. 

(c) Special preparation —(1) For 
design qualification and periodic testing, 
packagings must be tested with closures 
in place. For production testing, 
packagings need not have their closures 
in place. 

(2) For testing with closures in place, 
vented closures must either be replaced 
by similar non-vented closures or the 
vent must be sealed. 

(d) Test method. The packaging must 
be restrained under water while an 
internal air pressure is applied: the 
method of restraint must not affect the 
results of the test. The test must be 
conducted for a period of time sufficient 
to pressurize the interior of the 
packaging to the specified air pressure 
and to determine if there is leakage of 
air from the packaging. Other methods, 
at least equally effective, may be used in 
accordance with Appendix B of this 
Part, or if approved by the Associate 
Administrator for Hazardous Materials 
Safety. 

(e) Pressure applied. An internal air 
pressure (gauge) must be applied to the 
packaging as indicated for the following 
packing groups; 

(1) Packing Group I: Not less than 30 
kPa (4 psi). 

(2) Packing Group II: Not less than 20 
kPa (3 psi). 

(3) Packing Group III: Not less than 20 
kPa (3 psi). 

(f) Criteria for passing the test. A 
packaging passes the test if there is no 
leakage of air from the packaging. 

§ 178.605 Hydrostatic pressure test. 

(a) Packagings to be tested. The 
hydrostatic pressure test must be 
performed on samples of all metal, 
plastic, and composite packagings 
intended to contain liquids. This test is 
not required for inner packagings of 
combination packagings. For internal 
pressure requirements for inner 
packagings of combination packagings 
intended for transportation by aircraft, 
see § 173.27(c) of this subchapter. 

(b) Number of test samples. Three test 
samples are required for each different 
packaging. For packagings constructed 
of stainless steel, monel, or nickel, only 
one sample is required for periodic 
retesting of packagings. 

(c) Special preparation of receptacles 
for testings. Vented closures must either 
be replaced by similar non-vented 
closures or the vent must be sealed. 


(d) Test method and pressure to be 
applied. Metal packagings and 
composite packagings other than plastic 
(e.g., glass, porcelain or stoneware), 
including their closures, must be 
subjected to the test pressure for 5 
minutes. Plastic packagings and 
composite packagings (plastic material), 
including their closures, must be 
subjected to the test pressure for 30 
minutes. This pressure is the one to be 
marked as required in § 178.503(a) (5) of 
this part. The receptacles must be 
supported in a manner that does not 
invalidate the test. The test pressure 
must be applied continuously and 
evenly, and it must be kept constant 
throughout the test period. The 
hydraulic pressure (gauge) applied, 
taken at the top of the receptacle, and 
determined by any one of the following 
methods must be: 

(1) Not less than the total gauge 
pressure measured in the packaging (i.e., 
the vapor pressure of the filling material 
and the partial pressure of the air or 
other inert gas minus 100 kPa (15 psi) at 
55 °C (131 °F) and multiplied by a safety 
factor of 1.5. This total gauge pressure 
must be determined on the basis of a 
maximum degree of filling in accordance 
with § 173.24a(b)(3) of this subchapter 
and a Filling temperature of 15 °C (59 °F); 

(2) Not less than 1.75 times the vapor 
pressure at 50 °C (122 °F) of the material 
to be transported minus 100 kPa (15 psi) 
but with a minimum test pressure of 100 
kPa (15 psi); or 

(3) Not less than 1.5 times the vapor 
pressure at 55 °C (131 °F) of the material 
to be transported minus 100 kPa (15 psi), 
but with a minimum test pressure of 100 
kPa (15 psi). 

Packagings intended to contain 
hazardous materials of Packing Group I 
must be tested to a minimum test 
pressure of 250 kPa (36 psi). 

(e) Criteria for passing the test. A 
package passes the hydrostatic test if. 
for each test sample, there is no leakage 
of liquid from the package. 

§178.606 Stacking test. 

(a) General. All packages other than 
bags must be subjected to a stacking 
test. 

(b) Number of test samples. Three test 
samples are required for each different 
packaging. For periodic retesting of 
packagings constructed of stainless 
steel, monel, or nickel, only one test 
sample is required. 

(c) Test method — (1) Design 
qualification testing. The test sample 
must be subjected to a force applied to 
the top surface of the test sample 
equivalent to the total weight of 
identical packages which might be 
stacked on it during transport. The 


minimum height of the stack, including 
the test sample, must be 3.0 m (10 feet). 
The duration of the test must be 24 
hours, except that plastic drums, 
jerricans, and composite packaging 
6HH, intended for liquids, shall be 
subjected to the stacking test for a 
period of 28 days at a temperature of not 
less than 40 °C (104 °F). Alternative test 
methods which yield equivalent results 
may be used if approved by the 
Associate Administrator for Hazardous 
Materials Safety. 

(2) Periodic retesting. The test sample 
must be tested in accordance with: 

(i) Section 178.606(c)(1) of this subpart; 
or 

(ii) The packaging may be tested using 
a dynamic compression testing machine. 
The test must be conducted at room 
temperature on an empty, unsealed 
drum. The test sample must be centered 
on the bottom platen of the testing 
machine. The top platen must be 
lowered until it comes in contact with 
the test sample. Compression must be 
applied end to end. The speed of the 
compression tester must be one-half 
inch plus or minus one-fourth inch per 
minute. An initial preload of 50 pounds 
must be applied to ensure a definite 
contact between the test sample and the 
platens. The distance between the 
platens at this time must be recorded as 
zero deformation. The force A to then be 
applied must be calculated using the 
formula: 

A = (n—1) |w + (s X v X 8.3)1 X 1.5 
Where: 

A=applied load in pounds. 
n = minimum number of containers that, when 
stacked, reach a height of 3 m. 

8 = specific gravity of lading. 
w=maximum weight of one empty container 
in pounds. 

v=actual capacity of container (rated 
capacity + outage) in gallons. 

And: 

8.3 corresponds to the weight in pounds of 1.0 
gallon of water. 

1.5 is a compensation factor that converts the 
static load of the stacking test into a load 
suitable for dynamic compression 
testing. 

(d) Criteria for passing the test. No 
test sample may leak. In composite 
packagings or combination packagings, 
there must be no leakage of the filling 
substance from the inner receptacle, or 
inner packaging. No test sample may 
show any deterioration which could 
adversely affect transportation safety or 
any distortion likely to reduce its 
strength or cause instability in stacks of 
packages. Stacking stability is 
considered sufficient when, after the 
stacking test, and, in the case of plastic 
packagings after cooling to ambient 
temperature, two packagings of the 
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same type filled with water placed on 
each test sample maintain their 
positions for one hoar. For the dynamic 
compression test, a container passes the 
test if. after application of the required 
load, there is no buckling of the 
sidewalls sufficient to cause damage to 
its expected contents: in no case may 
the maximum deflection exceed one 
inch. 

§ 178.607 Cooperage test lor bung-typo 
wooden barrels. 

(a) Number of samples. One barrel is 
required for each different packaging. 

(b) Method of testing. . Remove all 
hoops above the bilge of an empty 
barrel at least two days old. 

(c) Criteria for passing the test . A 
packaging passes the cooperage test 
only if the diameter of the cross-section 
of the upper part of the barrel does not 
increase by more than 10 percent. 

§178.608 Vibration standard. 

(a) Each packaging must be capable of 
withstanding, without rupture or 
leakage, the vibration test procedure 
outlined in this section. 

(bJTest method. (1) Three sample 
packagings, selected at random, must be 
filled and closed as for shipment. 

(2) The three samples must be placed 
on a vibrating platform that has a 
vertical double-amplitude (peak-to-peak 


displacement] of one inch. The packages 
should be constrained horizontally to 
prevent them from falling off the 
platform, but must be left free to move 
yertically. bounce and rotate. 

(3) The test must be performed for one 
hour at a frequency that causes the 
package to be raised from the vibrating 
platform to such a degree that a piece of 
material of approximately 1.6 mm (0.063 
inch) thickness (such as steel strapping 
or paperboard) can be passed between 
the bottom of any package and the 
platform. 

(4) Immediately following the period 
of vibration, each package must be 
removed from the platform, turned on its 
side and observed for any evidence of 
leakage. 

(5) Other methods, at least equally 
effective, may be used; if approved by 
the Associate Administrator for 
Hazardous Materials Safety. 

(c) Criteria for passing the test A 
packaging passes the vibration test if 
there is no rupture or leakage from any 
of the packages. 

§ 178.609 Test requirements for 
packagings for Infectious substances 
(etiofogic agents). 

(a) Samples of each packaging must 
be prepared for testing as described in 
paragraph (b) of this section and then 


subjected to the tests in paragraphs (d) 
through fi) of this section. 

(b) Samples of each packaging must 
be prepared as for transport except that 
a liquid or solid infectious substance 
should be replaced by water or, where 
conditioning at —18 °C (0 °F> is 
specified, by water/antifreeze. Each 
primary receptacle must be filled to 98 
percent capacity. Packagings for live 
animals should be tested with the live 
animal being replaced by an appropriate 
dummy of similar mass. 

(c) Packagings prepared as for 
transport must be subjected to the tests 
in Table I of this paragraph, which, for 
test purposes, categorizes packagings 
according to their material 
characteristics. For outer packagings, 
the headings in Table I relate to 
fiberboard or similar materials whose 
performance may be rapidly affected by 
moisture; plastics, other than expanded 
plastics or film, which may embrittle at 
low temperature: and other materials 
such as metal whose performance is not 
significantly affected by moisture or 
temperature. Inner packagings may be of 
plastics, other than expanded plastics or 
film. Where a primary receptacle and a 
secondary packaging of an inner 
packaging are made of different 
materials, the material of the primary 
receptacle determines the appropriate 
test. 


Table L—Tests Required 


Material of 

Tests required 

Outer packaging 

Inner packaging 

Refer to para, (d) 

Refer to para. 

(h) 

Fiberboard 

Plastics 

Other 

Plastics 

Other 

(8) 

(e) 

(9 

(9) 

X 



X 



X 

X 

When diy ice 

X 









is used 


X 




X 


X 



X 


X 


X 




X 


X 


X 



X 



X 


X 



X 

X 




X 


X 



X 


X 

X 




X 


(d) Samples must be subjected to free- 
fall drops onto a rigid, nonresilient, flat, 
horizontal surface from a height of 9 m 

(30 feet). 

The drops must be performed as 

follows: 

(1) Where the samples are in the 
shape of a box, five must be dropped in 

sequence: 

(1) Flat on the bottom; 

(if) Flat on the top; 

(hi) Flat on the long side; 

(iv) Flat on the short side; and 

(v) On a comer. 

( 2 ) Where the samples are in the 
shape of a drum, three must be dropped 

in sequence: 


(i) Diagonally on the top chime, with 
the center of gravity directly above the 
point of impact; 

(ii) Diagonally on the base chime; and 

(iii) Flat on the side. 

(3) While the sample should be 
released in the required orientation, it is 
accepted that for aerodynamic reasons 
the impact may not take place in that 
orientation. 

(4) Following the appropriate drop 
sequence, there rausr be no leakage from 
the primary receptaclefs) which should 
remain protected by absorbent material 
in the secondary packaging. 

(cj The sample must be fully 
immersed in water for a period of at 


least 5 minutes and then allowed to 
drain for not more than 30 minutes at 23 
°C (73 °F) and 50 ± 2 percent relative 
humidity. It should then be subjected to 
the test described in paragraph fcf) of 
this section. 

(f) The sample must be conditioned in 
an atmosphere of —18 °C (0 °F) or less 
for a period of at least 21 hours and 
within 15 minutes of removal from that 
atmosphere be subjected to the test 
described in paragraph (d) of this 
section. Where the sample contains dry 
ice, the conditioning period may be 
reduced to 4 hours. 

(g) Where packaging is intended to 
contain dry ice, a test additional to that 
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specified in paragraph (d) or (e) or (f) of 
this section must be carried out. One 
sample must be stored so that all the dry 
ice dissipates and then be subjected to 
the test described in paragraph (d) of 
this section. 

(h) Packagings with a gross mass of 7 
kg (15 pounds) or less should be 
subjected to the tests described in 
paragraph (h)(1) of this section and 
packagings with a gross mass exceeding 
7 kg (15 pounds) to the tests in 
paragraph (h)(2) of this section. 

(1) Samples must be placed on a level 
hard surface. A cylindrical steel rod 
with a mass of at least 7 kg (15 pounds), 
a diameter not exceeding 38 mm (1.5 
inches) and the impact end edges a 
radius not exceeding 6 mm (0.2 inches), 
must be dropped in a vertical free fall' 
from a height of 1 m (3 feet), measured 
from the impact end of the impact 
surface of the sample. One sample must 
be placed on its base. A second sample 
must be placed in an orientation 
perpendicular to that used for the first. 

In each instance the steel rod must be 
aimed to impact the primary receptacle. 
Following each impact, penetration of 
the secondary packaging is acceptable, 
provided that there is no leakage from 
the primary receptacle(s). 

(2) Samples must be dropped on to the 
end of a cylindrical steel rod. The rod 
must be set vertically in a level hard 
surface. It must have a diameter of 38 
mm (1.5 inches) and the edges of the 
upper end a radius not exceeding 6 mm 
(0.2 inches). The rod must protrude from 
the surface a distance at least equal to 
that between the primary receptacle(s) 
and the outer surface of the outer 
packaging with a minimum of 200 mm 
(7.9 inches). One sample must be 
dropped in a vertical free fall from a 
height of 1 m (3 feet), measured from the 
top of the steel rod. A second sample 
must be dropped from the same height in 
an orientation perpendicular to that 
used for the first. In each instance the 
packaging should be so orientated that 
the steel rod must be aimed to impact 
the primary receptacie(s). Following 
each impact, penetration of the 
secondary packaging is acceptable, 
provided that there is not leakage from 
the primary receptacle(s). 

Appendix A to Part 178—Specifications 
for Steel 

321a. The title of appendix A of part 
178 is revised to read as set forth above. 

321b. Appendix B to part 178 is added 
to read as follows: 

Appendix B to Part 178—Alternative 
Leakproofness Test Methods 

In addition to the method prescribed 
in § 178.604 of this subchapter, the 


following leakproofness test methods 
are authorized for other than the original 
design qualification tests: 

(1) Helium test. The packaging must be 
filled with at least 1 L inert helium gas. air 
tight closed, and placed in a testing chamber. 
The testing chamber must be evacuated 
down to a pressure of 0 kPa which equals an 
over-pressure inside the drum of 100 kPa. The 
air in the testing chamber must be analyzed 
for traces of helium gas by means of a mass 
spectrograph. The test must be conducted for 
a period of time sufficient to evacuate the 
chamber and to determine if there is leakage 
into or out of the packaging, but not less than 
30 seconds. If helium gas is detected, the 
leaking packaging must be automatically 
separated from non-leaking drums and the 
leaking area determined according to the 
method prescribed in § 178.604(d) of this 
subchapter. A packaging passes the test if 
there is no leakage of helium from the 
packaging during 30 seconds of testing. 

(2) Pressure differential test. The packaging 
shall be restrained while either pressure or a 
vacuum is applied internally. The packaging 
must be pressurized to the pressure required 
by § 178.604(e) of this subchapter for the 
appropriate packing group. The method of 
restraint must not affect the results of the 
test. The test must be conducted for a period 
of time sufficient to appropriately pressurize 
or evacuate the interior of the packaging and 
to determine if there is leakage into or out of 
the packaging. A packaging passes the 
pressure differential test if its measured 
internal pressure does not change during 30 
seconds of testing. 

(3) Solution over scams. The packaging 
must be restrained while an internal air 
pressure is applied; the method of restraint 
may not affect the results of the test. The 
exterior surface of all seams and welds must 
be coated with a solution of soap suds or a 
water and oil mixture. The test must be 
conducted for a period of time sufficient to 
pressurize the interior of the packaging to the 
specified air pressure and to determine if 
there is leakage of air from the packaging. A 
packaging passes the test if there is no 
leakage of air from the packaging. 

PART 179—SPECIFICATIONS FOR 
TANK CARS 

322. The authority citation for part 179 
continues to read as follows: 

Authority: 49 U.S.C. App. 1803,1804,1805. 
1806,1808; 49 CFR part 1, unless otherwise 
noted. 

§ 179.101-1 (Amended] 

323. In § 179.101-1, the Table of 
individual specification requirements is 
amended as follows: 

a. The column for DOT Specification 
112A400F is removed. 

b. The “Insulation 1 * requirement entry 
for 112A200W, 112A340W. 112A400W, 
112A500W, 114A340W, and 114A400W 
is changed from “ 4 None” to 13 
Optional”. 

c. Footnote 4 is revised to read: “ 4 For 
tank car tanks that are not equipped 


with insulation per § 179.100-4 of this 
subchapter, at least the upper two-thirds 
of the exterior of the tank manway 
nozzle and all appurtenances in contact 
with this area of the tank shall have a 
finish coat of white paint; except that 
tanks used for hydrogen fluoride may 
have a dark colored band not exceeding 
4 m (14 feet) wide around the center of 
the tank in the top platform and fitting 
area. Tank car tanks that are equipped 
with insulation per § 179.100-4 of this 
subchapter may be stenciled 
“EQUIPPED WITH INSULATION PER 
49 CFR 179.100-4”. 

d. The DOT specification entry 
“112A400W 12 ” is revised to read 
“112A400W 11 12 “. 

324. In §§ 179.102 through 179.102-17 
and § 179.102-20, the following changes 
are made: 

a. Sections 179.102-3,179.102-5. 

179.102- 6, 179.102-7,179.102-8, 179.102- 

9.179.102- 10,179.102-11.179.102-12. 

179.102- 13,179.102-14,179.102-15, 

179.102- 16 and 179.102-20 are removed. 

b. In § 179.102-1, paragraphs (a)(2) 
through (a)(6) are removed and reserved. 

c. In § 179.102-2, paragraph (a)(1) is 
removed, paragraphs (a) (2) and (3) are 
removed and reserved, and paragraph 

(a)(4) is redesignated as new paragraph 
(a)(1). 

d. In § 179.102-4, paragraphs (a) and 
(1) are removed and reserved. 

e. In § 179.102-17, in paragraph (a), 
"DOT-105A600W” is changed to “DOT- 
105J600W” and paragraph (m) is 
removed. 

325. The title of § 179.105 is revised to 
read as follows: 

§ 179.105 Special requirements for 
Specification 105S, 105J, 111J, 112S, 112J, 

112T, 114S, 114J and 114T tank cars. 

326. Section 179.105-1 is revised to 
read as follows: 

§ 179.105-1 General. 

(a) In addition to the requirements of 
this section, each Specification 105S, 
105J, 1111,111J, 112S. 112J, H2T, 114S. 

114J and 114T tank car must meet the 
applicable requirements of §§ 179.100, 
179.101,179.103, and 179.104. 

(b) Notwithstanding the provisions of 
§§ 179.3,179.4 and 179.6, AAR approval 
is not required for changes in. or 
additions to, tank cars necessary to 
comply with this section. 

(c) Each Specification 105S, 105J. lllj. 
112S, 112J. 112T, 114S. 114J, and 114T 
tank car must be equipped with a tank 
head puncture resistance system that 
meets the requirements of § 179.105-5. 

(d) Each Specification 105J, lllj, 112J. 
112T, 114J, and 114T tank car shall be 
equipped with: 
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(1) A thermal protection system that 
meets the requirements of § 179.105-4; 

and 

(2) A safety valve that meets the 
requirements of § 179.105-7. 

§ 179.105-2 [Removed and Reserved) 

§ 179.105-3 [Removed and Reserved) 

327. Sections 179.105-2 and 179.105-3 
are removed and reserved. 

§179.105-4 (Amended) 

328. In paragraph (a) introductory text 
of § 179.105-4, the phrase “Each 
specification 112T, 112J, 114T, and 114J 
tank car” is changed to read “Each 
Specification 105J. lllj. 112J. 112T. 114J. 
and 114T tank car”. 

329. In paragraph (a) of § 179.105-7, 
the phrase “each 112 and 114 tank car” 
is changed to read “each Specification 
105]. lllj. 112J, 112T, 114J, and 114T tank 
car” and paragraph (c) is revised to read 
as follows: 

179.105-7 Safety relief valves. 

< « • * * 

(c) Notwithstanding the provisions of 
§ 179.100-15, § 179.200-18 or paragraph 
(a) of this section, the relieving or 
discharge capacity of the safety relief 
valve on a tank car tank used to 
transport a Division 2.3 (poisonous gas) 
material may be calculated in 
accordance with the formula prescribed 
in section A8.01 of appendix A of the 
AAR Specifications for Tank Cars 
applicable to compressed gases in 
insulated tanks if— 

(1) The tank is equipped with a 
thermal protection system in accordance 
with § 179.105-4; 

(2) In all of three consecutive 
simulation pool fire tests required by 


paragraph (d) of § 179.105-4, none of the 
thermocouples on the uninsulated side 
of the steel plate indicates a plate 
temperature in excess of 288 °C (550 °F); 
and 

(3) For tanks used for ethylene oxide, 
the valve capacity is at least 1100 scfm 
(31.1 cubic meters per minute) at 586 kPa 
(85 psig). 

* « • * * 

330. In § 179.105-8, paragraphs (d) and 
(e) are added to read as follows: 

§ 179.105-8 Stenciling. 

« * * « 

(d) Each Specification 105 tank car 
that is equipped as prescribed in 

§ 179.105-l(c) shall be stenciled with the 
letter “S” substituted for the letter “A” 
in the specification marking. 

(e) Each Specification 105 tank car 
that is equipped as prescribed in 

§ 179.105-l(d) must be stenciled with the 
letter “J” substituted for the letter “A” in 
the specification marking. 

§§ 179.106 through 179.106-4 [Removed 
and Reserved] 

331. Sections 179.106 through 179.106- 
4 are removed and reserved. 

332. In § 179.200-18, paragraphs (b)(1) 
and (b)(4) are revised to read as follows: 

§ 179.200-18 Safety relief devices. 

* * * * * 

(b) Safety vents —(1) When permitted 
in § 179.201-1, a safety vent, having an 
inside diameter of at least 44 mm (1.7 
inches) and an approved design to 
prevent interchange with other fixtures 
may be installed in place of a safety 
relief valve on tank car tanks or 
compartments. 


(4) All tanks equipped with safety 
vents shall be stenciled “Not for 
Flammable or Poisonous Liquids”. 

* # * . • * 

§ 179.201-1 [Amended] 

333. Section 179.201-1 is amended by 
removing all references in the table in 
paragraph (a) to §§ 179.202-2,179.202-3, 

179.202- 4. 179.202- 5.179.202-0.179.202- 

7.179.202- 8.179.202-9,179.202-10, 

179.202- 11,179.202-12, 179.202-13, 

179.202- 14, 179.202-15, 179.202-16, 

179.202- 17, 179.202-18.179.202-19. 

179.202- 20,179.202-21, and 179.202-22. 

§§ 179.202 through 179.202-22 [Removed 
and Reserved] 

334. Sections 179.202 through 179.202- 
22 are removed and reserved. 

§ 179.203-1 (Amended] 

335. In § 179.203-1, paragraphs (c) and 
(d) are removed and paragraph (e) is 
redesignated as paragraph (c). 

§ 179.203-2 [Amended] 

336. In § 179.203-2, paragraph (a)(1) is 
removed and paragraphs (a)(2) through 
(a)(4) are redesignated as paragraphs 
(a)(1) through (a)(3). 

§ 179.302 (Removed and Reserved] 

337. Section 179.302 is removed and 
reserved. 

Issued in Washington, DC, on December 3. 
1990, under authority delegated in 49 CFR 
part 1. 

Travis P. Dungan, 

Administrator, Research and Special 
Programs Administration. 

[FR Doc. 90-28805 Filed 12-17-90; 11:32 am] 
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DEPARTMENT OF THE TREASURY 

Bureau of Alcohol, Tobacco and 
Firearms 

27 CFR Parts, 19, 24, 25, 170, 250, 251, 
270, 275, 285, 290, 295, and 296 

IT. D. ATF-307 J 

Distilled Spirits, Wine, Malt Beverages, 
Tobacco and Imported Perfumes— 
Increase In Rates of Tax, and Floor 
Stocks Taxes 

agency: Bureau of Alcohol, Tobacco 
and Firearms (ATF), Department of the 
Treasury. 

action: Treasury Decision, final rule. 


summary: This document implements 
sections 11201,11202, and 11218 of the 
Omnibus Budget Reconciliation Act of 
1990 (Pub. L. 101-508,104 Stat. 1388) by: 
(1) Amending existing ATF regulations 
to conform with the increase in the 
distilled spirits, wine, beer, and tobacco 
products tax rates, (2) adding new 
regulations covering credits allowable 
against wine tax paid by certain 
wineries, (3) adding new regulations 
covering computation and payment of 
floor stocks tax on certain taxpaid or 
tax determined alcohol products which 
are held for sale on January 1,1991, and 
(4) adding new regulations covering 
computation and payment of floor 
stocks tax on taxpaid or tax determined 


cigarettes held for sale on January 1, 
1991, and January 1 , 1993. 

EFFECTIVE DATE: January 1, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Marjorie Dundas, Wine and Beer 
Branch, Bureau of Alcohol, Tobacco and 
Firearms, Ariel Rios Federal Building, 
1200 Pennsylvania Avenue NW., 
Washington, DC 20226, (202) 566-7602. 
SUPPLEMENTARY INFORMATION: 

Alcohol Products 

Public Law 101-508.104 Stat. 1388. 
entitled “Omnibus Budget 
Reconciliation Act of 1990“ (the Act), 
was enacted on November 5,1990. 
Section 11201 of the Act increases the 
rate of tax on alcoholic beverages and 
imported perfumes as follows: 


Section of 26 U SC. 

Product 

Old rate 

New 

rate 

5001(a)____ 

Distilled spirits.. m> . 

$12.50/pg 
$ 12.50/gal 

$0 17/gal 
.67/gal 
2.25/gal 
240/gal 
$9/bbl. 

$13.50 

$13.50 

•$1.07 

*1.57 

*3.15 

•3.30 

$18.00 

5001(c). 

Imported perfume containing ethyl alcohol ... 

5041(b). 

Still wine: 

not over 14%. 

(1). 

(2). 

over 14% but not over 21%. 

(3). 

over 21% but not over 24%..._... , .... 


Artificially narhAnatpO wine . . 

5051 (a)( 1 ). 

Beer.. . ... 




•For certain small producers, the Act allows a credit of up to $0.30 per gallon on each of these articles. 


The tax on champagne and other 
sparkling wine and the reduced rate of 
tax for certain domestic production of 
beer were not changed by the Act. The 
provisions of the Act apply to all 
distilled spirits, wine, and beer removed 
from bonded premises or Customs on or 
after January 1.1991. 

Tax Credits for Certain Proprietors of 
Bonded Wine Premises 

In addition to increasing the rates of 
tax applicable to certain alcoholic 
beverages and imported perfumes, 
section 11201 provides that small 
domestic wineries are entitled to a 
credit of up to 90 cents per wine gallon 
(the differences between the increased 
tax rates on wines provided for by the 
Act and the existing rates) on the first 
100,000 gallons of wine (other than 
champagne and other sparkling wine) 
removed for consumption or sale during 
a calendar year. This credit may be 
taken on the first 100,000 gallons of wine 
(other than champagne and other 
sparkling wine removed by a bonded 
wine premises proprietor who does not 
produce more than 250,000 gallons of 
wine in a given calendar year. The rate 
of credit varies according to the amount 
of production. The full credit of 90 cents 
per gallon, which brings the actual tax 
paid per gallon by qualified producers 
back to the old rate, applies if the 


proprietor does not produce more than 
150.000 gallons of wine per year. The 
rate of credit is reduced 1 percent ($.009 
per gallon) for each thousand gallons of 
wine over 150,000 gallons which are 
produced in a year, until the full tax rate 
is reached at 250,000 gallons. 

For purposes of determining whether 
production exceeds 250,000 gallons and 
the amount of any reduction in the 
credit, production includes wine 
produced by fermentation (including 
champagne and other sparkling wine), 
and any increases in volume of such 
wine due to the winery operations of 
amelioration, wine spirits addition, 
sweetening, and production of formula 
wines. Production also includes all wine 
produced both within the United States 
and outside the United States by the 
proprietor or members of a controlled 
group. 

In order to limit the credit’s 
application and ensure that the credit is 
not utilized by ineligible proprietors, 
section 11201 vests in the Secretary of 
the Treasury by the authority to prevent 
a small winery credit from benefiting 
any person who produces more than 
250,000 gallons of wine during a 
calendar year. For example, if wine is 
transferred in bond from Winery A. 
which produces more than 250,000 
gallons, the credit would be denied on 
the subsequent removal from bond of 


such wine (as a product of Winery A) by 
an otherwise eligible receiving winery. 
In such a case, the transferred wine 
would be taxed at the generally 
applicable rate, since allowing the credit 
would benefit an ineligible winery by 
permitting the price of its products to 
reflect the reduced rate of tax. The 
regulations provide that each regional 
director (compliance) will deny use of 
the credit where an ineligible proprietor 
would benefit. A similar provision is 
added to prevent the reduced rate of tax 
for small brewers from benefiting 
ineligible persons. 

Section 11201(b)(3) provides that the 
credit shall be determined at the same 
time the tax is determined and allowed 
(subject to certain exceptions) at the 
time any tax imposed in the Internal 
Revenue Code of 1986 is payable. Such 
credit may be applied against any tax 
other than Self Employment Income 
taxes, Federal Insurance Contribution 
Act taxes and Railroad Retirement Act 
taxes. The credit is treated as a 
reduction in the rate of tax. If the credit 
is not used immediately on ATF F 
5000.24, Excise Tax Return, to reduce the 
rate of the Federal wine excise tax, 
proprietors are required to report 
quarterly to the regional director 
(compliance) the amount of the credit 
not so taken, the tax period in which the 
credit could have been used, and where 
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such credit will be. or has been applied. 
This information will be used to insure 
that no tax deduction is allowed for any 
part of the tax that i? reduced by the 

credit. 

Tobacco Products 

Section 11202 of the Act increases the 
rate of tax on tobacco products and 
cigarette papers and paper tubes in two 
increments. The first tax increase 
applies to tobacco products and 
cigarette papers and tubes removed 


from the factory or from internal 
revenue bond or from Customs custody 
on or after January 1,1991. The second 
tax increase applies to products 
removed on or after January 1,1993. 

In addition, section 11202 of the Act 
modifies the method for calculating the 
excise tax on large cigars. The tax on 
large cigars is now based on the price 
for which the cigars are sold by the 
manufacturer or importer (the sale 
price), rather than the wholesale price. 

In effect, large cigars with a sale price of 


$235,294 per thousand or less are taxed 
at the rate of 10.625% of the sale price 
during 1991 and 1992. at the rate of 
12.75% of the sale price in 1993 and 
thereafter. Large cigars with a sale price 
of more than $235,294 per thousand are 
taxed at the maximum rate of $25 per 
thousand during 1991 and 1992, and at 
the maximum rate of $30 per thousand in 
1993 and thereafter. 

The increased tax rates for tobacco 
products and cigarette papers and tubes 
are as follows: 


Section of 26 U.S.C. 

Product 

Old rate 

1991-2 

1993 

Tax rale per thousand: 

5701(a)(1) 

Small cigars. .. 

$0.75 

$0.9375 

$1 125 

5701(b)(1) 

Small cigarettes _ —. . ... ........ 

$6 

$10 

$12 

1 */ ....*... 

5701(b)(2)__ 

Large cigarettes ..-__-.... 

$1680 

$21 

•S25.20 

Tax rate as percentage of price for which sold: 
5701(a)(2) .... 

Large cigars........ 

8.5% 

10 625% 

12.75% 

w ....•*—■*.. 

Maximum (Dor thousand) 


$20 

$25 

$30 

ifioAli 1 *11* 1 ■ ....... 

Tax rate for each 50 papers and tubes: 

5701(c) 

Cigarette papers .. ......^ 

$0,005 

$0.00625 

•$0.0075 

5701(d) 

Cigarette tubes. 

$0.01 

$0.0125 

•$0,015 

Tax rate per pound: 

5701(e)(1) 

Snuff... . 

$0.24 

$0 030 

$0.36 

5701(e)(2) 

Chewing tobacco.. ...... . .. 

$0.08 

$0.10 

$0 12 

v •••“**"■ ..... 

5701(f)........... 

Pipe tobacco...-.... .......... 

$0.45 

$0.5625 

$0,675 





*On these products, the tax applies to units under 6Vfc inches in length. For products over that length, each 2V« inch of the overall length or fraction thereof will 
be counted as a separate unit For large cigarettes in this category, the tax rate for small cigarettes will apply to each segment 


Tobacco regulations in 27 CFR parts 
270, 275. 280 and 285, which specified 
only the pre-1991 tax rates, are amended 
to reflect the various rates shown above. 
Examples in the tobacco regulations 
which use tax rates have been 
supplemented by additional examples 
showing the effects of the increases in 
tax rates. 

Alcohol Products Floor Stocks Tax 

The Act imposes a floor stocks tax on 
alcohol products which are subject to 
the tax increase. The floor stocks tax is 
a one-time tax, generally equal to the 
differences between the old and new tax 
rates. It is imposed on all Federally 
taxpaid or lax determined articles held 
for sale by any person on the first 
moment of January 1,1991. Alcohol 
products removed from bond on or after 
January 1.1991. are subject to the new 
tax rates but not the floor stocks tax. An 
inventory will be the basis for 
establishing the quantity of each article 
subject to the floor stocks tax. The rates 
are as follows: 


Product 

Floor stocks 
tax rate* 

Distilled spirits..... 

$1.00/pg 

imported perfume containing ethyl 


alcohol_ 

SI .00/gal 

Wine (other than champagne or 

other sparkling___ 

$0.90/gal 

Beer... 

S9/bbl 


•In the case of a fraction of a gallon or barrel, the 
tax will be the same fraction of the amount imposed 
on a whole gallon or barrel. 

This tax applies to producers of 
alcoholic beverages, importers and 
wholesalers of all the listed articles, and 
retail dealers in alcoholic beverages, 
subject to certain specifically 
enumerated exceptions. 

Section 11201(e)(2)(A) of the Act 
provides that proprietors of bonded 
wine premises who would have been 
eligible for the wine tax credit if it had 
been in effect during calendar year 1990 
may be entitled to a credit against the 
floor stocks tax on taxpaid or tax 
determined wine they have in inventory 
on the first moment of January 1.1991. 
The amount of the credit against the 
floor stocks tax is equal to the wine tax 
credit which would have been allowed 
with respect to such wine under 27 CFR 
24.278 if the wine tax credit had been in 
effect during 1990 and such wine had 
been removed on December 31,1990. 

Wine on which no credit would have 
been allowed will be subject to the full 
floor stocks tax. For example, a winery 
which produced less than 250,000 
gallons of wine in 1990 would not 
qualify for the credit if 110.000 gallons of 
wine were removed during the year and 
7.000 gallons of taxpaid wine were held 
in inventory on December 31.1990. In 
that case, the wine tax credit would not 
have been allowed on the last 10,000 
gallons of wine removed during 1990, 


and the taxpaid wine in inventory would 
not have qualified Tor the wine tax 
credit if it had been removed on 
December 31.1990. Accordingly, no 
credit is allowed against the floor stocks 
tax. and the proprietor of the winery 
must pay floor stocks tax of 90 cents per 
gallon on the taxpaid inventory. 

Similarly, a winery which produced 
less than 250,000 gallons of wine in 1990 
would qualify for a credit on only part of 
its inventory if 102,000 gallons of wine 
were removed during the year and 7,000 
gallons of taxpaid wine were held in 
inventory on January 1.1991. In that 
case, the wine tax credit would not have 
been allowed on the last 2,000 gallons of 
wine removed during 1990, and only 
5,000 gallons of the taxpaid wine in 
inventory would have qualified for the 
wine tax credit if the taxpaid wine in 
inventory had been removed on 
December 31,1990. Therefore, a credit is 
allowed against the floor stocks tax on 
only 5,000 gallons of taxpaid inventory. 
(The maximum credit is 90 cents per 
gallon, but the credit is reduced 1 
percent for each 1.000 gallons by which 
the winery’s 1990 production exceeded 
150,000 gallons.) No credit is allowed 
against the floor stocks tax on the 
remainder of the taxpaid inventory, and 
the proprietor of the winery must pay 
floor stocks tax of 90 cents per gallon on 
2,000 gallons of taxpaid inventory. 
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In addition, section 11201(e)(2)(B) 
provides that brewers who were eligible 
in 1990 for the reduced rate of tax on 
beer may be entitled to an exemption 
from the floor stocks tax on taxpaid or 
tax determined beer held at the brewery 
on the first moment of January 1,1991. 
The exemption applies to any such beer 
which would have been taxpaid at the 
reduced rate if the beer had been 
removed on December 31,1990. Beer 
which would have been taxpaid at the 
generally applicable rate will be subject 
to the floor stocks tax. 

For purposes of determining a small 
winery or brewery proprietor’s credit 
against or exemption from floor stocks 
taxes, only that quantity of wine or beer 
for which the proprietor holds title on 
January 1 , 1991, is entitled to such 
treatment. 

Section 11201(e)(3) of the Act provides 
an additional exception from the floor 
stocks tax for all dealers holding an 
aggregate total of 500 gallons or less of 
any combination of alcoholic beverages 
(other than champagne and other 
sparkling wine) and imported perfumes 
(other than imported perfumes held at a 
retail establishment) on the first moment 
of January 1,1991. Such dealers will be 
exempt from paying tax on the products 
in inventory. For alcoholic beverages, 
the term “dealer” means any whosesale 
or retail dealer in liquors, as defined by 
26 U.S.C. 5112(b) and 5122(a), 
respectively, and would include 
importers and taxpaid storage rooms 
operated by proprietors of distilled 
spirits plants, wineries and breweries. 

Producers or dealers who qualify for 
the credits or exemptions noted above 
must file floor stocks tax returns to 
claim the credit or exemption. 

Dealers who do not qualify for any of 
the exemptions noted above are allowed 
a credit against the floor stocks tax 
liability equal to the sum of: 

$240 or the amount of such tax 
liability attributable to distilled spirits 
or imported perfume (whichever is less); 

$270 or the amount of such tax 
liability attributable to wine (whichever 
is less); and 

$87 or the amount of such tax liability 
attributable to beer (whicheyer is less). 

The credit must be claimed by filing a 
floor stocks tax return, even if no 
payment is due. 

Articles subject to floor stocks tax are 
regarded as held by the one who owns 
them at the first moment of January 1, 
1991. Products in transit, or in a 
storeroom or warehouse must be 
included in the inventory and tax return 
of the owner. If ownership does not pass 
to the consignee until delivery, products 
in transit at the first moment of January 


1,1991, must be regarded as owned or 
held by the consignor at that time. 

Imported Perfumes Containing Distilled 
Spirits 

A floor stocks tax is also imposed on 
all Federally taxpaid or tax-determined 
imported perfumes containing distilled 
spirits (ethyl alcohol) held for sale. 
However, all imported perfumes held at 
retail establishments and any imported 
perfumes held by other persons who 
have 500 wine gallons or less on hand as 
of the first moment of January 1,1991, 
are exempted from this tax. The $240 
credit provision for distilled spirits also 
applies to holders of imported perfume. 
Retail dealers who hold imported 
perfumes at their retail establishments 
are not required to take an inventory of 
imported perfumes or file a return. The 
exemption for retail establishments 
applies only to imported perfumes held 
at the place where they are intended to 
be sold at retail. This exemption is 
broad enough to include imported 
perfumes in storage facilities that are 
within or form an integral part of the 
retail premises at the same physical 
location. However, the exemption does 
not apply to imported perfumes held by 
retail establishments in warehouses or 
other similar storage facilities located 
away from the retail premises where 
retail customers do not have regular 
access to them. Imported perfumes held 
by retail establishments in these 
separate storage facilities are subject to 
the floor stocks tax in the same manner 
as imported perfumes held for sale by 
importers and wholesale dealers. 

Cigarette Floor Stocks Tax 

Section 11202(i) of the Act imposes a 
floor stocks tax on cigarettes. This floor 
stocks tax is to be computed on 
Federally taxpaid or tax determined 
cigarettes held for sale on the first 
moment of January 1,1991 and January 
1,1993, the two tax increase dates. 
Cigarettes removed from bond on and 
after the respective tax-increase dates 
are subject to the new tax rates, but not 
the floor stocks tax. An inventory will 
be the basis for establishing the quantity 
of cigarettes subject to the floor stocks 
tax. The rates are as follows: 


Product 

Floor stocks tax rates 

1/1/91 

1/1/93 

Small cigarettes. 

$2 thous. 

$2 thous. 

Large cigarettes. 

$4.20/ 

$4.20/ 


thous V 

thous*. 


•Large cigarettes over 6 Vi inches long are taxable 
at the rale prescribed for small cigarettes, counting 
each 2% inches or fraction thereof of the length of 
each as one cigarette. 


This tax applies to manufacturers, 
importers and wholesale and retail 
dealers in cigarettes, subject to certain 
specific exceptions. Section 11202(i)(2) 
specifically provides that no floor stocks 
tax will be due if the aggregate number 
of cigarettes held by a person does not 
exceed 30,000 on either of the tax 
increase dates. In addition, cigarettes 
held in vending machines will not be 
subject to tax, and as such, will not be 
counted in the 30.000 cigarette 
determination. If cigarette floor stocks 
tax is due, the taxpayer shall be allowed 
a credit of $60 or the amount of the tax, 
whichever is less. A floor stocks tax 
return must be Filed to claim either the 
exemption or the credit. 

General Requirements for All Products 

Liability for floor stocks tax is 
determined on the basis of an inventory. 
If the taxpayer prefers not to take a 
physical inventory between the close of 
the last business day of 1990 and the 
beginning of the first business day in 
1991, the inventory may be taken any 
time between December 26,1990, and 
January 10,1991. However, a physical 
inventory which is not taken on January 
1,1991, must be reconciled to January 1. 
1991, and supported by records which 
substantiate all receipts and 
dispositions so that it accurately reflects 
the inventory on that date. This same 
procedure must be follmved again in 
connection with the tax-increase date of 
January 1,1993, in the case of cigarettes. 

Persons who have records of receipt 
and disposition which contain the name 
and address of the consignee or the 
consignor and the date of the 
transaction, in addition to brand name, 
type of product, container llze, number 
of containers, and, in the cafe of 
distilled spirits, the alcohol content, may 
use these records to prepare a book or 
record inventory that may be used in 
lieu of a physical inventory to establish 
the quantity of articles held subject to 
the floor slocks tax as of the first 
moment of a tax-increase date. All othtr 
persons must take a physical inventory. 

Each proprietor will be required to 
make either a record of the physical 
inventory or a summary of the book 
inventory as it is taken. After the 
inventory is recorded, the proprietor 
should evaluate the inventory and 
determine if any exemptions apply. If 
tax must be computed, the proprietor 
must mathematically convert 
commercial sizes of products to taxable 
units. 

The taxable units on which the floor 
stocks tax is computed are as follows: 

(a) Distilled spirits tax is computed on 
the proof gallon, a figure based on the 
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alcohol content of a product. To 
compute the proof gallons of a given 
product, the taxpayer may use the tables 
included with the tax return, or multiply 
the gallons of the product by the alcohol 
content, expressed as proof, and divide 
by 100. The total of all proof gallons in 
inventory must be rounded to tenths of a 
proof gaQon. 

(b) Wine (other than champagne and 
other sparkling wine) and perfume are 
taxed by the gallon, so the total 
inventory of either of these products 
must be converted to gallons and 
rounded to tenths of a gallon. 

(c) Malt beverages are taxed by the 
barrel, a unit equivalent to 31 gallons. 
The total number of gallons in inventory 
should be computed, and divided by 31 
to determine the number of barrels. The 
number of barrels must be rounded to 
the nearest tenth of a barrel. 

Under regulations in 27 CFR parts 19. 
24. and 25, proprietors of qualified 
premises are required to maintain 
records of their taxpaid inventories in 
the appropriate measures. They may 
continue to use the conversion 
instructions in the regulations covering 
their operations. Since dealers may hold 
a variety of products packaged in metric 
sizes, dealers have two options. First, 
where products have case markings 
which reflect the taxable quantity in 
proof gallons, gallons, or barrels, as 
appropriate, the dealer may use such 
markings to establish the quantity of 
that product. Second, if no such marks 
are available, the dealer will multiply 
the quantity in liters by 0.264 (the 
number of gallons per liter) to compute 
gallons of the product. For distilled 
spirits, the gallon figure must be 
converted to proof gallons by 
multiplying the quantity in gallons by 
the proof, and then dividing by 100. For 
beer, the gallon figure must be converted 
to barrels by dividing the number of 
gallons by 31 (the number of gallons per 
barrel). 

The cigarette inventory must be 
divided into small (class A) and large 
(class B) cigarettes, and will consist of a 
count of the numbers of each, with the 
exception of certain large cigarettes. If a 
person subject to floor stocks tax has 
any large cigarettes more than BVfe 
inches in length in inventory, each 2% 
inches, or fraction thereof, of such large 
cigarettes must be counted as one small 
cigarette. 

Filing of Return and Payment of Tax 

The tax return for the January 1,1991, 
floor stocks tax on alcohol products and 
cigarettes, and for the January 1,1993, 
floor stocks tax on cigarettes only, must 
be filed no later than June 30,1991, and 
lune 30,1993, respectively, by any 


person holding Federally taxpaid or tax 
determined articles subject to the floor 
stocks tax. Since June 30.1991, falls on a 
Sunday, the provisions of 26 U.S.C. 
5061(d)(4) and 5703(b)(2)(D) concerning 
the special rule where a return date falls 
on a Saturday, Sunday or holiday apply 
so that the 1991 floor stocks tax is due 
on Friday, June 28,1991. Persons who 
are exempt from paying tax due to small 
inventories or credits equal to the tax 
due are still required to file the return to 
qualify for the credit or exemption. 
Where tax is due, payment in full must 
accompany the return. Checks or money 
orders must be made payable to the 
Bureau of Alcohol, Tobacco and 
Firearms. Proprietors of distilled spirits 
plants, wineries and breweries, and 
tobacco products manufacturers who 
are required to remit their taxes by 
electronic fund transfer (EFT) shall use 
the same method for the payment of 
floor stocks tax. 

Controlled Groups 

The rules concerning exemptions from 
tax payment and credits against the 
alcohol or cigarette floor stocks tax 
apply to controlled groups as if all 
members of the group are a single 
taxpayer. The combined inventory of all 
members of the controlled group must 
be within the limitations shown above 
for any member to be exempt from 
paying tax. One credit for each floor 
stocks tax category of product may be 
taken against the combined tax liability 
of all members of a controlled group. 

Administrative Procedure Act 

The changes made by the Omnibus 
Budget Reconciliation Act of 1990 
relating to a tax rate increase on 
alcoholic beverages and tobacco 
products take effect on January 1.1991, 
and require immediate planning by 
dealers not now required to file returns 
and pay tax. Consequently, it is found 
that it would be impracticable to issue 
these regulations with notice and public 
procedure thereon under 5 U.S.C. 553(b) 
or subject to the effective date limitation 
of 5 U.S.C. 553(d). 

Regulatory Flexibility Act 

The provisions of the Regulatory 
Flexibility Act relating to a final 
regulatory flexibility analysis (5 U.S.C. 
604) are not applicable to this final rule 
because the agency was not required to 
publish a general notice of proposed 
rulemaking under 5 U.S.C. 553 or any 
other law and because the revenue 
effects of this rulemaking on small 
businesses result directly from the 
underlying statute. A copy of the 
regulation has been submitted to the 
Administrator of the Small Business 


Administration for comment on the 
impact of such regulation on small 
business pursuant to section 7805(f). 

Executive Order 12291 

This document is not a major rule 
within the meaning of Executive Order 
12291, because the economic effects of 
the increased tax rates and the floor 
stocks tax result directly from the 
statute, and not from this regulation. 

Paperwork Reduction Act 

This regulation is being issued without 
prior notice and public procedure 
pursuant to the Administrative 
Procedure Act. For this reason, the 
collections of information contained in 
the floor stocks tax regulations have 
been reviewed and, pending receipt and 
evaluation of public comments, 
approved by the Office of Management 
and Budget (OMB) under control number 
1512-0504. Comments concerning the 
collections of information and the 
accuracy of estimated average annual 
burden, and suggestions for reducing 
this burden should be directed to the 
Office of Management and Budget, 
Paperwork Reduction Project 1512-Q504. 
Washington. DC 20503, with copies to 
the Chief, Information Programs Branch 
room 7011, Bureau of Alcohol, Tobacco 
and Firearms, 1200 Pennsylvania 
Avenue NW., Washington, DC 20226. 
Any such comments should be 
submitted not later than February 19, 
1991. 

The new collections of information in 
this regulation are in 27 CFR part 170, 
§§170.103, and 170.111 through 170.116 
and in 27 CFR part 296, §§296.193, 
296.194 and 296.196 through 296.199. This 
information is required by the Bureau of 
Alcohol, Tobacco and Firearms to insure 
proper collection of the floor stocks tax 
imposed by the Act. This information 
will be used to identify persons liable 
for the tax and to verify tax payments. 
The likely respondents and 
recordkeepers are persons who are 
holding articles subject to floor stocks 
tax on the effective date of the tax 
increase. These persons may include 
individuals. State or local governments, 
and small businesses. The estimated 
burden associated with this collection of 
information varies from 4 to 12 hours, 
depending on individual circumstances, 
with an average burden of 5.3 hours per 
respondent or recordkeeper. 

Estimated number of respondents and 
recordkeepers: 500,000. 

Estimated annual frequency of 
responses: 1. 
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Drafting Information 

The principal authors of this 
document are Cliff Mullen of the 
Distilled Spirits and Tobacco Branch 
and David Brokaw and Marjorie Dundas 
of the Wine and Beer Branch, Bureau of 
Alcohol, Tobacco and Firearms. 

List of Subjects 
27 CFR Part 19 

Administrative practice and 
procedure, Alcohol and alcoholic 
beverages, Authority delegations 
(Government agencies), Chemicals, 
Claims, Customs duties and inspection, 
Electronic fund transfers, Excise taxes, 
Exports, Gasohol, Imports, Labeling, 
Liquors, Packaging and containers, 

Puerto Rico, Reporting and 
recordkeeping requirements, Research, 
Security measures, Spices and 
flavorings, Stills, Surety bonds, 
Transportation, Vinegar, Virgin Islands, 
Warehouses, Wine. 

27 CFR Part 24 

Administrative practice and 
procedure. Authority delegations, 

Claims, Electronic fund transfers, Excise 
taxes, Exports, Food additives, Fruit 
juices, Labeling, Liquors, Packaging and 
containers. Reporting and recordkeeping 
requirements, Research, Scientific 
equipment, Spices and flavorings, Surety 
bonds, Taxpaid w ine bottling house, 
Transportation, Vinegar, Warehouses, 
Wine. 

27 CFR Part 25 

Administrative practice and 
procedure, Authority delegations, Beer, 
Claims, Electronic fund transfers, Excise 
taxes, Labeling, Packaging and 
containers, Reporting and recordkeeping 
requirements. Research, Surety bonds, 
Transportation. 

27 CFR Part 170 

Alcohol and alcoholic beverages, 
Authority delegations, Claims, Customs 
duties and inspection, Disaster 
assistance, Excise taxes. Labeling, 
Liquors, Penalties, Reporting and 
recordkeeping requirements, Surety 
bonds, Wine. 

27 CFR Part 250 

Administrative practice and 
procedure, Alcohol and alcoholic 


beverages, Authority delegations 
(Government agencies), Beer, Claims, 
Customs duties and inspection, Drugs. 
Electronic fund transfers, Excise taxes. 
Foods, Liquors, Packaging and 
containers, Puerto Rico, Reporting and 
recordkeeping requirements, Research, 
Spices and flavorings, Surety bonds, 
Transportation, Vinegar, Virgin Islands, 
Warehouses. Wine. 

27 CFR Part 251 

Administrative practice and 
procedure, Alcohol and alcoholic 
beverages, Authority delegations 
(Government agencies), Beer, Cosmetics, 
Customs duties and inspection. Excise 
taxes, Imports, Labeling, Liquors. 
Packaging and containers, Perfume, 
Reporting and recordkeeping 
requirements, Spices and flavorings, 
Transportation, Vinegar, Wine. 

27 CFR Part 270 

Administrative practice and 
procedure, Authority delegations, Cigars 
and cigarettes. Claims, Electronic fund 
transfers. Excise taxes, Labeling, 
Packaging and containers, Penalties, 
Reporting and recordkeeping 
requirements, Seizures and forfeitures, 
Surety bonds. 

27 CFR Part 275 

Administrative practice and 
procedure. Authority delegations, 
Cigarette papers and tubes, Cigars and 
cigarettes, Claims, Customs duties and 
inspections, Electronic fund transfers, 
Excise taxes, Imports. Labeling. 
Packaging and containers, Penalties, 
Reporting and recordkeeping 
requirements, Seizures and forfeitures, 
Surety bonds, U.S. possessions, 
Warehouses. 

27 CFR Part 285 

Administrative practice and 
procedure, Authority delegations, 
Cigarette papers and tubes. Cigars and 
Cigarettes, Claims, Excise taxes. 
Packaging and containers. Penalties, 
Reporting and recordkeeping 
requirements, Seizures and forfeitures, 
Surety bonds. 


27 CFR Part 290 

Administrative practice and 
procedure. Aircraft. Authority 
delegations, Cigarette papers and tubes, 
Cigars and cigarettes. Claims, Customs 
duties, Excise taxes. Exports. Foreign 
trade zones, Labeling, Packaging and 
containers, Penalties, Reporting and 
recordkeeping requirements. Surety 
bonds, Vessels, Warehouses. 

27 CFR Fart 295 
Administrative practice and 
procedure. Authority delegations, 
Cigarette papers and tubes, Cigars and 
cigarettes, Excise taxes, Labeling, 
Packaging and containers, keporting 
and recordkeeping requirements. 

27 CFR Port 296 

Authority delegations. Cigarette 
papers and tubes, Cigars and cigarettes, 
Claims, Disaster assistance. Excise 
taxes, Penalties. Seizures and 
forfeitures, Surety bonds. Issuance 

Title 27 CFR is amended as follows: 

PART 19—[AMENDED] 

Par. 1. The authority citation for part 
19 continues to read as follows: 

Authority: 19 U.S.C. 81c. 1311; 26 U.S.C. 
5001, 5002, 5004-5006. 5008, 5010. 5041. 5061. 
5062, 5068. 5081, 5101, 5111-5113, 5142, 5143, 
5146. 5171-5173. 5175. 5176. 5178-5181. 5201- 
5204. 5206. 5207, 5211-5215. 5221-5223. 5231, 
5232, 5235, 5236, 5241-5243. 5271. 5273. 5301, 
5311-5313, 5362, 5370. 5373. 5501-5505, 5551- 
5555, 5559, 5561, 5562. 5601, 5612, 5682, 6001. 
6065, 6109, 6302, 6311. 6676, 6806. 7011. 7510. 
7805: 31 U.S.C. 9301. 9303, 9304, 9308. 

Par. 2. Section 19.34 is amended by 
revising the computation of the example 
in paragraph (c) to show the new tax 
rates as follows: 

§ 19.34 Computation of effective tax rate. 


2249.1 ($13.50) + 2265.0($1.07) + 
1020($1.57) +16.6 ' ($13.50) 


2249.1 +100.9 + (2265.0 X .28) + (1020 X .38) 
$30,362.85 + $2,423.55 + $1.601.40 4 $224.10 
2.350.0 + 634.2 + 387.6 
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$34,611.90 

3.371.8 


$10.27, the effective tax 
rate. 


1 Proof gallons by which distilled spirits derived from eligible flavors exceed 2V&%) of the total proof gallons in the batch (100.9—(2Vi%)x 
3.371.8=16.6). 


PART 24—1 AMENDED! 

Par. 3. The authority citation for part 
24 continues to read as follows: 

Authority: 5 U.S.C. 552(a): 26 U.S.C. 5001, 
5008. 5041. 5042, 5044, 5061. 5062. 5081. 5111- 
5113. 5121. 5122, 5142. 5143. 5173. 5206. 5214. 
5215. 5351, 5353. 5354. 5356. 5357, 5361, 5362. 
5364-5373. 5381-5388. 5391. 5392. 5511. 5551. 
5552. 5661. 5662. 5684. 6065, 6091, 6109. 6301. 
6302. 6311. 6651. 6676. 7011, 7302. 7342. 7502. 
7503. 7606. 7805. 7851; 31 U.S.C. 9301, 9303, 
9304. 9306. 

Par. 4. Section 24.270 is amended by 
adding a flush sentence at the end of the 
section to read as follows: 

§ 24.270 Determination of tax. 

* * « * * 

See §§ 24.278 and 24.279 of this part for 
regulations concerning credit against the 
wine tax for certain bonded wine 
premises proprietors. 

Par. 5. New §§ 24.278 and 24.279 are 
added immediately following § 24.277 to 
read as follows: 

§ 24.278 Tax credit for certain small 
domestic producers. 

(a) General. In the case of a person 
who produces not more than 250,000 
gallons of wine during the calendar 
year, there shall be allowed as a credit 
against any tax imposed by 26 U.S.C. 
(other than chapters 2, 21 and 22), an 
amount computed in accordance with 
paragraph (d) of this section, on the first 
100.000 gallons of wine (other than 
champagne and other sparkling wine) 
removed during such year for 
consumption or sale. Such credit applies 
only to wine which has been produced 
at a qualified bonded wine premises in 
the United States. 

(b) Controlled groups. For purposes of 
this section and § 24.279, the term 
"person” includes a controlled group of 
corporations, as defined in 26 U.S.C. 
1563(a), except that the phrase “more 
than 50 percent” shall be substituted for 
the phrase “at least 80 percent” 
wherever it appears. Also, the rules for a 
“controlled group of corporations” apply 
in a similar fashion to groups which 
include partnerships and/or sole 
proprietorships. Production and 
removals of all members of a controlled 
group are treated as if they were the 
production and removals of a single 


taxpayer for the purpose of determining 
what credit may be used by a person. 

(c) Time for determining and allowing 
credit. The credit allowable by 
paragraph (a) of this section shall be 
determined at the same time as the tax 
is determined under 26 U.S.C. 5041(a), 
and shall be allowable at the time any 
tax described in paragraph (a) of this 
section is payable. The credit allowable 
by this section is treated as if it 
constituted a reduction in the rate of 
such tax. 

(d) Computation of credit. The credit 
which may be taken on the first 100,000 
gallons of wine (other than champagne 
and other sparkling wine) removed for 
consumption or sale by an eligible 
person during a calendar year shall be 
computed as follows: 

(1) For persons who produce 150,000 
gallons or less of wine during the 
calendar year, the credit is $0.90 per 
gallon for wine eligible for such credit at 
the time it is removed for consumption 
or sale; 

(2) For persons who produce more 
than 150,000 gallons but not more than 
250,000 gallons during the calendar year, 
the credit shall be reduced 1 percent 
($0,009) for every 1,000 gallons produced 
in excess of 150,000 gallons. For 
example, the credit which would be 
taken by a person who produced 159,500 
gallons of wine would be reduced by 9 
percent, or $0,081, for a net credit 
against the tax of $0,819 per gallon for 
the first 100,000 gallons of wine removed 
for consumption or sale. 

A person who is eligible for the credit 
shall show the amount of wine tax 
before credit on the Excise Tax Return, 
ATF F 5000.24, and enter the quantity of 
wine subject to credit and the applicable 
credit rate as the explanation for an 
adjusting entry in Schedule B of the 
return for each tax period. 

(e) Definition of production. For the 
purpose of determining if a person’s 
production is within the 250,000 gallon 
limitation, in addition to wine produced 
by fermentation, production includes 
any increases in the volume of such 
wine due to the winery operations of 
amelioration, wine spirits addition, 
sweetening, and the production of 
formula wine. Production of champagne 
and other sparkling wines is not 
excluded for purposes of determining 


whether total production of a winery 
exceeds 250,000 gallons. Production 
includes all wine produced at qualified 
bonded wine premises within the United 
States and wine produced outside the 
United States by such person. 

(f) Report . Where a person does not 
use the credit authorized by this section 
to directly reduce the rate of Federal 
excise tax on wine, that person shall 
report on ATF F 5000.24 where such 
credit will be. or has been, applied. 

(g) Denial of deduction. Any 
deduction under 26 U.S.C. chapters 1-6, 
with respect to any tax against which 
the credit is allowed under paragraph 
(a) of this section shall only be for the 
amount of such tax as reduced by such 
credit. 

(h) Exception to credit. The regional 
director (compliance) shall deny any tax 
credit taken under paragraph (a) of this 
section where it is determined that the 
allowance of such credit would benefit a 
person who would otherwise fail to 
qualify for the use of such credit. (26 
U.S.C. 5041(c)) 

§ 24.279 Tax adjustments. 

(a) Tax adjustment for persons who 
produce more than the amount used in 
computation of the credit. Where an 
adjustment to a person’s tax return is 
necessary as a result of an incorrect 
credit rate claimed pursuant to § 24.278, 
such adjustment shall be made on 
Excise Tax Return, ATF F 5000.24 no 
later than the return period in which 
production (or the production of the 
controlled group of which the person is a 
member) exceeds the amount used in 
computation of the credit. The 
adjustment is the difference between the 
credit taken for prior return periods in 
that year and the appropriate credit for 
such return periods. The person shall 
make tax adjustments for all bonded 
wine premises where excessive credits 
were taken against tax that year, and 
shall include interest payable under 26 
U.S.C. 6601 from the date on which the 
incorrect credit was taken. The regional 
director (compliance) will provide 
information, when requested, regarding 
interest rates applicable to specific time 
periods. In the case of a controlled group 
of bonded wine premises whose 
production exceeds the amount used in 
computation of the credit, all member 
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proprietors who took incorrect credits 
shall make tax adjustments as 
determined in this section. 

(b) Tax adjustment for persons who 
produce less than the amount used in 
computation of the credit. Where a 
person fails to deduct the credit, or 
deducts less than the appropriate credit 
provided by § 24.278, during the 
calendar year, a claim may be filed for 
refund of tax excessively paid. Such 
claims will be filed in accordance with 
§ 24.69 of this part. 

(20 U.S.C. 5041(c)) 

Par. 6. Section 24.301 is amended by 
adding a sentence at the end of 
paragraph (b) to read as follows: 

§ 24.301 Bulk stilt wine record. 
***** 

(b) * # * if a tax credit under 26 
U.S.C. 5041(c) may be claimed, the 
record will be maintained in sufficient 
detail to insure that such a tax credit is 
properly claimed; 

• * * * • 

Par. 7. Section 24.308 is amended by 
adding a new paragraph (d) to read as 
follows: 

§ 24.308 Bottled or packed wine record. 
***** 

(d) If a tax credit under 26 U.S.C. 
5041(c) may be claimed, the record will 
be maintained in sufficient detail to 
insure that such a tax credit is properly 
claimed. 

***** 

Par. 8. Section 24.309 is amended by 
revising paragraph (i) to read as follows: 

§ 24.309 Transfer in bond record. 
***** 

(i) The volume shipped in gallons or 
liters; (if a tax credit under 26 U.S.C. 
5041(c) may be claimed, the record will 
be maintained in sufficient detail to 
insure that such a tax credit is properly 
claimed); 

***** 

PART 25—[AMENDED] 

Par. 9. The authority citation for part 
25 continues to read as follows: 

Authority: 19 U.S.C. 81c; 26 U.S.C. 5002, 
5051-5054, 5050, 5061, 5091, 5111. 5113, 5142. 
5143, 5140, 5222, 5401-5403, 5411-5417, 5551. 
5552, 5555, 5550. 5671. 5073. 5684, 6011, 6061, 
6005. 6091, 6109. 6151. 6301, 6302, 6311, 6313. 
6402, 6651, 6656, 6676, 6806, 7011. 7342, 7600, 
7805: 31 U.S.C. 9301, 9303-9308. 

Par. 10. Section 25.152 is amended by 
adding a sentence os concluding text 
following paragraph (a)(3) to read as 
follows: 


§ 25.152 Reduced rate of tax for certain 
brewers. 

(a) * * * 

The regional director (compliance) shall 
deny use of the reduced rate of tax 
provided by 26 U.S.C. 5051(a)(2) where it 
is determined that the allowance of such 
a reduced rate would benefit a person 
who would otherwise fail to qualify for 
use of such rate. 

PART 170—l AMENDED I 

Par. 11. The authority citation for part 
170 is amended to read as follows: 

Authority: 26 U.S.C. 5001, 5002, 5064, 5111, 
5121. 5171, 5202. 5205, 5291, 5301, 5362, 7805; 

31 U.S.C. 9304, 9306. 

Par. 12. A new subpart F is added 
immediately following § 170.100 to read 
as follows: 

Subpart F—Floor Stocks Tax on Alcoholic 
Beverages and Imported Perfumes Held 
for Sale on January 1, 1991 

Sec. 

170.101 Scope of subpart. 

170.102 Meaning of terms. 

170.103 Alternate methods or procedures. 

170.111 Floor stocks tax. 

170.112 Inventory. 

170.113 Computation of taxable units. 

170.114 Filing of return. 

170.115 Payment of tax. 

170.116 Retention of records. 

170.117 Refunds of floor stocks tax. 

170.118 Penalties and interest. 

170.119 Authority of ATF officers. 

Subpart F—Floor Stocks Tax on 
Alcoholic Beverages and Imported 
Perfumes Held for Sale on January 1, 
1991 

Authority: Section 11201, Pub. L. 101-508, 
104 Stat. 1388, unless otherwise noted. 

§ 170.101 Scope of subpart. 

The regulations in this subpart relate 
to the floor stocks tax imposed by the 
Omnibus Budget Reconciliation Act of 
1990 (Pub. L 101-508,104 Stat. 1388) on 
certain taxpaid or tax determined 
alcohol products held for sale on the 
first moment of January 1,1991. 

§ 170.102 Meaning of terms. 

(a) Articles subject to floor stocks tax. 
All Federally taxpaid or tax determined 
distilled spirits, wines (other than 
champagne and other sparkling wines), 
malt beverages, and imported perfumes 
which contain ethyl alcohol, if such 
articles are held for sale on the first 
moment of January 1,1991. 

(b) Controlled group. A related group 
of dealers under common control. 
Controlled groups include: 

(1) Controlled group of corporations. 
The term “controlled group of 
corporations” has the meaning given to 


that term by 26 U.S.C. 1563(a), except 
that the phrase “more than 50 percent” 
shall be substituted for the phrase “at 
least 80 percent” each time it appears. 
Controlled groups of corporations 
include, but are not limited to: 

(1) Parent-subsidiary controlled groups 
as defined in 26 CFR 1.1563-1 (a)(2), 

(ii) Brother-sister controlled groups as 
defined in 26 CFR 1.1563-1 (a)(3), 

(iii) Combined groups as defined in 26 
CFR 1.1563-1(a)(4). 

(2) Nonincorporated dealers under 
common control. Dealers are considered 
to be part of a controlled group when 
the group would qualify as a controlled 
group of corporations under the 
definition of paragraph (b)(1) of this 
section, except that one or more of the 
dealers is not incorporated. 

(3) "Control” States or political 
subdivisions. Each State or political 
subdivision of a State that operates in 
more than one location as a dealer in 
alcoholic beverages, whether as a 
retailer, wholesaler, or both, shall be 
regarded as a controlled group. 

(c) Dealer. Any person who sells, or 
offers for sale, any alcoholic beverage, 
or any imported perfume which contains 
ethyl alcohol. 

(d) Foreign-trade zone. A foreign- 
trade zone established and operated 
pursuant to the Act of June 18.1934, as 
amended. 

(e) Gallon. The liquid measure 
equivalent to the volume of 231 cubic 
inches. 

(f) Person. An individual, trust, estate, 
partnership, association, company or 
corporation, any State or political 
subdivision thereof, or any agency or 
instrumentality of a State or political 
subdivision thereof. 

(g) Proof gallon. A gallon of liquid at 
60 degrees Fahrenheit which contains 50 
percent by volume ethyl alcohol having 
a specific gravity of .7939 (referred to 
water at 60 degrees Fahrenheit as unity), 
or the alcoholic equivalent thereof. 

(h) Retail dealer. Any dealer who 
sells, or offers for sale, articles subject 
to floor stocks tax to any person other 
than a dealer. 

(i) Wholesale dealer. Any dealer who 
sells, or offers for sale, articles subject 
to floor stocks tax to another dealer. 

§ 170.103 Alternate methods or 
procedures. 

The Director may approve alternate 
methods or procedures, subject to stated 
conditions, where the Director finds that 
there is good cause for use of the 
alternate method or procedure, the 
alternate method or procedure is within 
the purpose of, and consistent with the 
effect intended by, the prescribed 
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method or procedure, and affords 
equivalent security to the revenue, and 
the alternate method or procedure is not 
contrary to any provision of law, and 
will not result in an increase in cost to 
the Government or hinder the effective 
administration of this sub part. No 
alternate method or procedure relating 
to the assessment, payment or collection 
of tax. shall be authorized under this 
paragraph. A proprietor who wishes to 
use an alternate method or procedure 
shall submit a written application to the 
regional director (compliance) for 
transmittal to the Director. The 
application should describe the 
alternate method or procedure and the 
reasons for its use. The proprietor has 
been approved by the Director. The 
Director may withdraw approval for any 
alternate method or procedure if the 
revenue is jeopardized or the effective 
administration of this subpart is 
hindered by such approval. 

(Approved by the Office of Management and 
Budget under control number 1512-0504) 

§ 170.1 11 Floor stocks tax. 

(a) General. Subject to the exceptions 
set forth in this section, the floor stocks 
tax is imposed on all Federally taxpaid 
or tax determined distilled spirits, wines 
(other than champagne and other 
sparkling wines), malt beverages, and 
imported perfumes which contain ethyl 
alcohol if such articles are held for sale 
on the first moment of January 1,1991. 
The tax rates are: 

(1) Distilled spirits, $1.00 per proof 
gallon, 

(2) Imported perfumes which contain 
ethyl alcohol, $1.00 per gallon, 

(3) Wines, other than champagne and 
other sparkling wines. $0.90 per gallon, 

(4) Malt beverages, $9.00 per 31-gallon 
barrel. A proportionate tax at the like 
rate applies to all fractional parts of 
these taxable units. 

(b) Exceptions for small domestic 
producers —(1) Wine. In the case of any 
taxpaid or tax determined wine held by 
the producer on wine premises on 
January 1,1991, if a credit would have 
been allowed under § 24.278 of this title 
on such wine had the provisions of 

§ 24.278 applied to all wine removed 
during 1990, and had the wine so held 
been removed for consumption on 
December 31,1990, the tax imposed by 
this section on such wine shall be 
reduced by the credit which would have 
been so allowable. 

(2) Beer. In the case of any taxpaid or 
tax determined beer held by the 
producer on brewery premises on 
January 1,1991, which would have been 
taxpaid at the reduced rate under the 
conditions of § 25.152 of this title if it 
had been removed on December 31. 


1990, the tax imposed by this section 
shall not apply. 

For purposes of this paragraph, wine 
and beer shall not be treated as held by 
the producer if title thereto had at any 
time been transferred to any other 
person. 

(c) Exception for certain wholesale or 
retail dealers. Subject to the 
requirements of paragraph (f) of this 
section, no floor stocks tax shall be 
imposed on any articles listed in 
paragraph (a) of this section which are 
held by any dealer on the first moment 
of January 1,1991, if the aggregate liquid 
volume of such articles held for sale by 
such dealer does not exceed 500 gallons. 
A controlled group may only claim the 
exception if the aggregate liquid volume 
of such articles held for sale by the 
controlled group does not exceed 500 
gallons. 

(d) Exception for imported perfume. 
The floor stocks tax is not imposed on 
imported perfume held at the premises 
of a retail establishment. Establishments 
qualifying under this exemption are not 
required to take the inventory 
prescribed by § 170.112 or file a return 
under § 170.114. However, this 
exemption does not apply to imported 
perfumes held in storage facilities that 
are not within or do not form an integral 
part of the retail premises. The quantity 
of imported perfumes so held must be 
inventoried under the provisions of 

§ 170.112, and a tax return must be filed. 

(e) Credit against tax. Subject to the 
requirement of paragraph (f) of this 
section, persons who are not exempt 
from paying floor stocks tax are allowed 
a credit against their paying floor stocks 
tax in an amount equal to the sum of: 

(1) $240 or the amount of tax 
attributable to distilled spirits or 
imported perfumes (whichever is less), 

(2) $270 or the amount of tax 
attributable to wine (whichever is less), 
and 

(3) $87 or the amount of tax 
attributable to beer (whichever is less). 

(f) Qualification for credit or 
exemption. In order for a person to 
claim a credit against or exemption from 
floor stocks tax under this section, such 
person shall comply with the inventory 
requirements of § 170.112 and the tax 
return filing requirements of § 170.112 
and the tax return filing requirements of 
§ 170.114 of this part, except that no 
inventory or tax return filing 
requirements apply to persons holding 
only imported perfumes at retail 
establishments. 

(g) Credits claimed by controlled 
groups. Producers or dealers who are 
members of a controlled group as 
described in 170.102 must apportion the 
applicable credits listed in paragraphs 


(b)(1) or (e) of this section among the 
members of that group. The credit may 
be divided equally among the members 
or apportioned in any other manner 
agreeable to the members. A list 
showing the name, address, and amount 
of credit taken by each member of the 
controlled group shall be retained at the 
premises of each member who files a 
separate return. 

(h) Treatment of commodities in 
foreign trade zones. Notwithstanding the 
Act of June 18,1934 (48 Stat. 998,19 
U.S.C. 81a) or any other provisions of 
law, articles subject to floor stocks tax 
which are held in a foreign trade zone 
on the first moment of January 1,1991, 
shall be subject to floor stocks tax and 
shall be treated for purposes of this 
subpart as held on such date for sale if: 

(1) Internal Revenue taxes have been 
determined, or Customs duties 
liquidated, with respect to such articles 
before such date pursuant to a request 
made under the first proviso of section 
3(a) of such Act, or 

(2) Such articles are held on such date 
under the supervision of a Customs 
officer pursuant to the second proviso of 
section 3(a) of such Act. 

[Approved by the Office of Management and 
Budget under control number 1512-05041 

§170.112 Inventory. 

(a) General. The floor stocks tax 
liability on the articles listed in 
§ 170.111(a) shall be established by 
inventory at each location where the 
articles are held for sale. This inventory 
is the basis of all computations of 
exemptions, credits, and taxes. Articles 
in transit on the first moment of January 
1,1991, shall be included in the 
inventory of the person who is the 
owner of the articles on that date. The 
inventory may be taken by one of the 
following methods: 

(1) Source record inventory. A book or 
record inventory may be used if 
supported by source records which 
indicate the receipt and disposition of 
all articles subject to floor stocks tax. 
and reflect the actual quantity of such 
articles on hand as if a physical 
inventory had been taken as of the first 
moment of January 1,1991. The 
proprietor’s records must include 

(i) The name and address of the 
consignor and consignee, 

(ii) the date of receipt or disposition, 

(iii) brand name, 

(iv) kind of article (i.e.. gin. table wine, 
ale), and 

(v) the quantity of the article involved, 
including the alcohol content for 
distilled spirits. 

(2) Physical inventory. In all cases 
where the source records do not meet 
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the requirements of paragraph (a)(1) of 
this section, the person holding articles 
subject to floor stocks tax shall take a 
physical inventory. 

The inventory shall be recorded in 
writing as it is being physically taken or 
summarized from source records, and 
the inventory and supporting records 
shall be retained as prescribed in 
§ 170.116. The record of inventory shall 
show the taxpayer’s name and the 
address of the place of business where 
the articles are held. The record of 
inventory shall include complete and 
accurate information showing the 
details of the inventory, and when and 
by whom the inventory was taken. If the 
inventory was verified by anyone other 
than the person taking it, the name and 
title of that other person shall also be 
shown. The record of inventory shall 
show the brand name and type of each 
product in inventory, the container size 
and number of containers, and (in the 
case of distilled spirits) the alcohol 
content. Quantities in transmit shall be 
recorded separately from quantities 
actually on hand, but included in totals 
used in determining eligibility for credits 
and exemptions. Unmerchantable 
articles held for return to a supplier 
because of some defect are not subject 
to floor stocks tax, so such articles must 
be recorded separately from taxable 
items on the inventory report. (Products 
which are being returned because of 
poor market demand or to reduce 
inventory are not considered 
unmerchantable.) 

(b) Time of taking inventory . The 
physical inventory may be taken no 
later than January 10,1991, and no 
earlier than December 26,1990. If the 
physical inventory is not taken between 
the close of the last business day in 1990 
and the beginning of the first business 
day in 1991, then the record of inventory 
must be reconciled to reflect the actual 
quantity of articles subject to floor 
stocks tax held on the first moment of 
January 1,1991 using records of receipts 
and disposition. 

(Approved by the Office of Management and 
Budget under control number 1512-0504| 

§ 170.113 Computation of taxable units. 

(a) Procedure. With respect to 
conversion of products in metric sizes to 
taxable units, proprietors of qualified 
premises are required to maintain 
records of their taxpaid inventories in 
the appropriate measures, under 
regulations in 27 CFR parts 19, 24 and 
25. They may continue to use the 
conversion instructions in the 
regulations covering their operations. 
Dealers who are holding articles subject 
to floor stocks tax which are packaged 


in metric sizes may use case markings, 
which reflect the taxable quantity in 
proof gallons, gallons, or barrels, as 
appropriate, to establish the quantity of 
that product subject to tax. If no such 
marks are available, the dealer will 
multiply the quantity in liters by 0.264 
(the number of gallons per liter) to 
compute gallons of the product. Dealers 
who are holding articles subject to floor 
stocks tax which are packaged in 
ounces or other fractions of gallons 
(wine coolers and malt beverages) shall 
divide ounces by 128 (the number of 
ounces in a gallon) pints by 8 (the 
number of pints in a gallon] or quarts by 
4 (the number of quarts in a gallon) to 
arrive at gallons, and continue with the 
additional conversion steps, as needed. 
For distilled spirits, the gallon figure will 
be further converted to proof gallons by 
multiplying the gallons of the product by 
the alcohol content, expressed as proof, 
and dividing by 100. The total of all 
proof gallons in inventory shall be 
rounded to tenths of a proof gallon. 

Wine (other than champagne and other 
sparkling wine) and perfume are taxed 
by the gallon, so the total inventory of 
either of these products shall be 
rounded to tenths of a gallon. Malt 
beverages are taxed by the barrel, a unit 
equivalent to 31 gallons. The total 
number of gallons in inventory should 
be divided by 31 to determine the 
number of barrels. The number of 
barrels shall be rounded to the nearest 
tenth of a barrel. 

(b) Examples. (1) Spirits in cases 
marked with proof gallons need not be 
converted. Multiply the number of proof 
gallons marked on the case by the 
number of cases for a line item total. 

(2) Spirits in cases marked in liters 
may be converted directly to proof 
gallons using the chart provided with 
the tax return or by the steps in the 
instructions above. For example. 12 
cases of 12 750ml bottles of gin (43 
percent alcohol by volume) marked “9 
liters” would be converted by first 
establishing total liters (12 cases X 9 
liters = 108 liters), then converting to 
gallons (108 liters X .264 = 28.512) and 
then converting to proof gallons by 
multiplying the alcohol content 
(expressed as a percentage of volume) 
by 2 to obtain 86 proof, then multiplying 
gallons of gin (28.512) by proof (86) and 
dividing by 100, with the result 24.52032 
proof gallons for that product. 

(3) For 3 cases of 24 375ml bottles of 
wine, first get case size in liters (24 X 
375 -r 1000(ml per liter) = 9 liters per 
case), then total liters per product (3 
cases x 9 liters = 27 liters) and convert 
to gallons (27 liters X 0.264 * 7.128 
gallons). 


(4) For 9 cases of 24 12 ounce cans of 
beer, get total ounces per case (24 x 12 
= 288 ounces), get a total in ounces (9 
cases X 288 = 2592) and convert to 
gallons (2592 -r 128) (ounces per gallon) 
= 20.25 gallons). Alternatively, convert 
the individual case to gallons, then 
multiply by the number of cases: (288 4- 
128 = 2.25) (2^5 gallons per case X 9 
cases = 20.25 total gallons). To convert 
the total gallons to barrels, divide by 31 
(20.25 -r 31 = 0.6532258 barrels). 

(Approved by the Office of Management and 
Budget under control number 1512-05041 

§170.114 Filing of return. 

(a) Genera /. Each person who holds 
for sale, on the first moment of January 

1.1991, Federally taxpaid or tax 
determined distilled spirits, wines, malt 
beverages, or imported perfumes which 
contain ethyl alcohol, shall file a return 
for the articles so held, except that retail 
dealers who hold imported perfumes at 
the premises of a retail establishment 
are not required to file returns. The 
return shall be made on ATF Form 
5000.28. Floor Stocks Tax Return. The 
return shall be filed no later than June 

30.1991, at the address indicated on the 
form. The provisions of 26 U.S.C. 
5061(d)(4) concerning the special rule 
where a return due date falls on a 
Saturday, Sunday or holiday, and of 27 
CFR 70.305 concerning timely mailing 
apply to floor stocks tax. 

(b) Returns covering more than one 
location. Where articles subject to floor 
stocks tax are held at more than one 
location or place of business, the 
taxpayer shall file either a consolidated 
return (if all locations share a common 
employer identification number) or a 
separate return for each place of 
business. In either case, the taxpayer 
shall make and retain a list showing the 
address of each place of business where 
articles subject to floor stock tax were 
held, the name of the proprietor of each 
such place of business (if different from 
the taxpayer), the employer 
identification number (if different from 
the taxpayer’s), and the number and tax 
category of articles so held at each such 
place. Articles which are warehoused at 
one or more locations shall be reported 
on a tax return representing the location 
from which the warehoused articles will 
be offered for sale. If the articles held in 
a warehouse are offered for sale at 
several locations, the articles so held 
shall either be reported on the tax return 
filed by any one of these locations or 
shall be apportioned among the several 
locations in any manner and reported on 
the tax returns filed at those locations. 
The return shall be prepared in 
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accordance with the instructions on the 
form. 

(c) Controlled groups. A separate 
return must be filed by each member of 
a controlled group who has an 
individual employer identification 
number. The exemption discussed in 
§ 170.111(b)(2) of this part may be 
apportioned among the members of the 
controlled group and reported on the 
various returns. A list showing the 
names, addresses, and employer 
identification numbers of all members of 
a controlled group shall be retained by 
each member who files a separate 
return. 

(Approved by the Office of Management and 
Budget under control number 1512-0504) 

§ 170.115 Payment of tax. 

(a) General. Except as provided in 
paragraph (b) of this section, the floor 
stocks tax shall be paid on or before 
June 30,1991, and the payment shall 
accompany the floor stocks tax return. 
Checks and money orders shall be made 
payable to the Bureau of Alcohol, 
Tobacco and Firearms, and shall show 
the taxpayer's name and employer 
identification number. 

(b) Payment by Electronic Fund 
Transfer (EFT). Persons who pay excise 
tax by electronic fund transfer shall use 
the same method for the payment of 
floor stocks tax. 

[Approved by the Office of Management and 
Budget under control number 1512-050*1] 

§ 170.116 Retention of records. 

Every person liable for floor stocks 
tax shall keep a copy of the floor stocks 
tax return at the place of business 
covered thereby, or. in the case of a 
consolidated return, at the principal 
place of business. The record of physical 
inventory shall be kept at the place of 
business to which the inventory 
pertains. In the case of a consolidated 
return, a copy of the record of inventory 
shall also be kept at the taxpayers 
principal place of business. Such 
documents and records shall be retained 
for at least 3 years after the date of filing 
of the floor stocks tax return, and shall 
be available for inspection by ATF 
officers. The regional director 
(compliance) may also require these 
documents and records to be retained 
for an additional period of not more 
than 3 years in any case where such 
retention is deemed to be necessary or 
advisable for the protection of the 
revenue. 

(Approved by the Office of Management and 
Budget under control number 1512-0504] 

^ 170.117 Refunds of ftoor stocks tax. 

A claim for refund may be filed by 
any person who has paid a floor stocks 


tax on any article subject to such tax 
and who claims that an overpayment of 
tax was made or who returns articles on 
which floor stocks tax was paid to bond 
under the provisions of 27 CFR part 19, 

24 or 25. Such claim shall be filed on 
ATF F 5620.8, contain the information 
required by the form, and be supported 
by a statement of the facts and evidence 
upon which the claim is based. The 
claim shall be filed with the regional 
director (compliance) for the region in 
which the business is located. Claims 
filed under this section shall comply 
v/ith the provisions of subpart E of this 
part. 

(Approved by the Office of Management and 
Budget under control number 1512-0141) 

§ 170.113 Penalties and Interest. 

(a) Penalties. All civil and criminal 
penalties and forfeiture provisions of 
title 26 U.S.C. which are applicable to 
excise taxes on articles subject to floor 
stocks tax under this part are applicable 
also to floor stocks tax. 

(b) Interest. Interest shall accrue at 
the underpayment rate established by 28 
U.S.C. 6621, compounded daily, on all 
floor stocks tax that is not paid on or 
before June 30,1991. 

(See 26 U.S.C. 6601.) 

5 170.119 Authority of ATF officers. 

(a) Entry of premises; penalties for 
interference. Any ATF officer may 
enter, in the performance of official 
duties, in the daytime, any premises 
where articles subject to floor stocks tax 
are made, produced, or kept, so far as 
may be necessary for the purpose of 
examining such products. When such 
premises are open at night, any ATF 
officer may enter them, while so open, in 
the performance of official duties. If the 
owner or other person in charge of such 
premises refuses to admit any ATF 
officer, or to permit such officer to 
examine such articles, such owner or 
other person shall be liable for the 
penalty prescribed by 26 U.S.C. 7342. 
Further, if anyone corruptly, or by force 
or threats of force, attempts to 
intimidate or impede any ATF officer in 
the performance of official duties, that 
person shall be liable to the penalty 
prescribed by 26 U.S.C. 7212. 

(b) Other authority. For other 
authority of ATF officers for the purpose 
of ascertaining, determining, or 
collecting floor stocks tax, or of 
inquiring into any offense connected 
with the administration or enforcement 
of floor stocks tax, see 27 CFR 70.22 and 
70.23. 


Subparts G-N—l Reserved 1 

Par. 13. The subpart heading 
immediately following subpart F is 
revised to read as set forth above. 

PART 250—(AMENDED1 

Par. 14. The authority citation for part 
250 is revised to read as follows: 

Authority: 19 U.S.C. 81c 26 U.S.C. 5001, 
5007, 5008. 5010. 5041, 5051, 5061, 50ei. 5111, 
5112, 5114. 5121, 5122. 5124, 5131-5134. 5141, 
5146, 5207, 5232, 5Z71, 5276, 5301. 5314, 5555. 
6001, 6301, 6302, 6804. 7101. 7102. 7651, 7652. 
7805; 27 U.S.C. 203, 205; 31 U.S.C. 9301. 9303, 
9304. 9306. 

Par. 15. Section 250.79a is amended by 
revising the computation of the example 
in paragraph (c) to show the new tax 
rates as follows: 

§ 250.79a Computation of effective tax 
rate. 

• * • • • 

(c) * * * 

2249.1 ($13.50) + 2265.0( $1.07) + 

1020($1.57) +16.6 1 ($13.50) 


2249.14-100.9+ (2285.0 X .28) + (1020X .38) 


$30.362.85+$2,423.55+ $1.601.40+$224.10 


2,350.0 + 634.2-f 387.8 


$34,61190 

-= $10.27, the effective lax rate 

3,371.8 

Par. 16. Section 250.262a is amended 
by revising the computation of the 
example in paragraph (c) to show the 
new tax rates as follows: 

§ 250.262a Computation of effective tax 
rate. 

* • * • • 

(c) * • • 

2249.1($13.50) + 2265.0($1.07) + 

102Q(Sl .57) +16.6»($13.50) 

2249.1 +100.9 + (2265.0 X .28) + (1020 X .38) 


$30.362.85+$2,423.55 + $1.601.40 + $224.10 
2,350.0 + 634.2 + 387.6 


$34,611.90 

= $10.27, the effective tax rate 

3,371.8 


1 Proof gallons by which distilled spirits 
derived from eligible flavors exceed ZVi% of 
the total proof gallons in the batch 
(100.9 - (2 Vfe%) X 3,371.8=16.6). 
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PART 251—{AMENDED! 

Par. 17. The authority citation for part 
251 is revised to read as follows: 

Authority: 5 U.S.C. 552(a), 19 U.S.C. 81c, 
1202; 26 U.S.C. 5001, 5007, 5008, 5010, 5041. 
5051, 5054, 5061, 5111. 5112. 5114. 5121. 5122, 
5124, 5201. 5205. 5207. 5232. 5273, 5301, 5313, 
5555 6302. 7805. 

Par. 18. Section 251.40a is amended by 
revising the computation of the example 
in paragraph (c) to show the new tax 
rates as follows: 

§ 251.40a Computation of effective tax 
rate. 

• • * * • 

(c) * * * 

2249.1 ($13.50) + 2265.0($1.07) 4-1 
020($1.57) 4-16.6 1 * ($13.50) 

2249.1 4-100.9 4- (2265.0 X .28) 4- (1020 X .38) 


$30,362.85 4- $2.423.55+$1,601.40 4- $224.10 


2,350.0 4- 634.2 4- 387.6 


$34,611.90 

= $10.27, the effective tax rate 

3.371.8 


PART 270—[AMENDED] 

Par. 19. The authority citation for part 
270 continues to read as follows: 

Authority: 26 U.S.C. 5142, 5143. 5146, 5701. 
5703-5705. 5711-5713, 5721-5723. 5731. 5741. 
5751. 5753. 5761-5763, 6061, 6065. 6109, 6151, 
6301, 6302, 6311, 6313, 6402. 6404, 6423, 6676. 
6806. 7011, 7212, 7325. 7342, 7502. 7503. 7606. 
7805; 31 U.S.C. 9301. 9303, 9304, 9306. 

Par. 20. Paragraph (a) of section 270.21 
is revised to read as follows: 


§ 270.21 Cigar tax rates. 

(a) On cigars, manufactured in or 
imported into the United States, the 
following taxes are imposed by law: 

(1) Cigars removed before January 1 , 
1991 — (i) Small cigars . 75 cents per 
thousand. 

(ii) Large cigars. 8.5 percent of the 
wholesale price, but not more than $20 
per thousand. 


1 Proof gallons by which distilled spirits 

derived from eligible flavors exceed 2 */ 2 % of 

the total proof gallons in the batch 
(100.9 - (2*A%) X 3.371.8=16.6). 


(2) Cigars removed on or after January 
1. 1991 and before January 1, 1993 — (i) 
Small cigars. $0.9375 per thousand. 

(ii) Large cigars. 10.625 percent of the 
sale price, but not more than $25 per 
thousand. 

(3) Cigars removed on or after January 
1. 1993 — (i) Small cigars. $1,125 per 
thousand. 

(ii) Large cigars. 12.75 percent of the 
sale price, but not more than $30 per 
thousand. 

* * * « « 

Par. 21. The section heading for 
§ 270.22 is revised to read as follows: 

§ 270.22 Determination of wholesale price 
of large cigars removed before January 1, 
1991. 

***** 

Par. 22. A new § 270.22a is added 
immediately following § 270.22 to read 
as follows: 

§ 270.22a Determination of sale price of 
large cigars removed on or after January 1, 
1991. 

(a) General rule. The tax imposed on 
large cigars is computed based on the 
price for which the large cigars are sold 
by the manufacturer. Large cigars are 
taxed at a percentage of the sale price, 
as prescribed by § 270.21. For example, 
for cigars removed during 1991 and 1992, 
if the price for which they are sold is 
$235,294 per thousand or less, the tax 
imposed will be 10.625% of such price. 
For large cigars sold for a price of more 
than $235,294 per thousand, the 
maximum tax is $25 per thousand for 
removals during 1991 and 1992. A 
similar computation, with the increased 
percent figure and maximum tax rate, is 
applicable for removals on or after 
January 1,1993. 

(b) Price for which sold. The “price” 
for which cigars are sold includes the 
total consideration paid for the cigars. 
Any charge which is made incident to 
placing the cigars in condition ready for 
use is included in the sale price. Similar 
rules to 26 U.S.C. 4216(a) and the 
regulations thereunder, relating to 
charges to be included in the price and 
excluded from the price, shall apply. 

(c) Exclusions from price. The tax 
imposed by 26 U.S.C. chapter 52 or 
section 7652 is excluded in determining 
the price for which large cigars are sold. 
The amount of any retail sales tax 
imposed by any state or political 
subdivision thereof or the District of 
Columbia is likewise excluded (whether 
the liability for such tax is imposed on 
the vendor or vendee), if the retail sales 
tax is stated as a separate charge. 

(d) Constructive sale price rules. 

Rules similar to the constructive sale 


price rules set forth in 26 U.S.C. 4216(b) 
and the implementing regulations in 26 
CFR 48.4216(b)—1 through 48.4216(bM 
shall be applied for purposes of 
determining the price for which large 
cigars are sold. 

(e) Readjustments in sale price. 
Anticipated downward readjustments in 
sale price are not taken into account in 
computing the tax. The tax must be 
based upon the original price for which 
the cigars were sold unless the 
readjustments have actually been made 
prior to the close of the period for which 
the tax return is filed. However, if the 
price upon which the tax was computed 
is subsequently readjusted, credit may 
be taken against the tax due on a 
subsequent return of a claim for refund 
filed as provided in § 270.286. 

Par. 23. Section 270.23 is revised to 
read as follows: 

§ 270.23 Cigarette tax rates. 

On cigarettes, manufactured in or 
imported into the United States, the 
following taxes are imposed by law: 

(a) Cigarettes removed before January 
1 , 1991—[ 1) Small cigarettes. $8 per 
thousand. 

(2) Large cigarettes. $16.80 per 
thousand. 

(b) Cigarettes removed on or after 
January 1 . 1991 and before January 1 . 
1993—1 1) Small cigarettes. $10 per 
thousand. 

(2) Large cigarettes. $21 per thousand. 

(c) Cigarettes removed on or after 
January 1 , 1993 —(1) Small cigarettes. 

$12 per thousand. 

(2) Large cigarettes. $25.20 per 
thousand. 

(d) Special rule for large cigarettes. If 
large cigarettes are more than 6 V 2 inches 
in length, the rate of tax is the rate 
prescribed for small cigarettes, counting 
each 2 3 A inches or fraction thereof of the 
length of each as one cigarette. 

Par. 24. Section 270.25 is revised to 
read as follows: 

§ 270.25 Smokeless tobacco tax rates. 

On smokeless tobacco, manufactured 
in or imported into the United States, the 
following taxes are imposed by law: 

(a) Snuff. (1) Snuff removed before 
January 1,1991, 24 cents per pound and 
a proportionate tax at the like rate on 
fractional parts of a pound. 

(2) Snuff removed on or after January 
1,1991 and before January 1.1993. 30 
cents per pound and a proportionate tax 
at the like rate on fractional parts of a 
pound. 
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(3) Snuff removed on or after January 
t» 1993. 38 cents per pound and a 
proportionate tax at the like rate on 
fractional parts of a pound. 

(b) Chewing tobacco. (1) Chewing 
tobacco removed before January 1,1991, 
8 cents per pound and a proportionate 
tax at the like rate on fractional parts of 
a pound. 

(2) Chewing tobacco removed on or 
after January 1.1991 and before January 
1.1993,10 cents per pound and a 
proportionate tax at the like rate on 
fractional parts of a pound. 

(3) Chewing tobacco removed on or 
after January 1,1993,12 cents per pound 
and a proportionate tax at the like rate 
on fractional parts of a pound. 

Par. 25. Section 270.25a is revised to 
read as follows: 

§ 270.25a Pipe tobacco tax rates. 

On pipe tobacco manufactured in or 
imported into the United States, the 
following taxes are imposed by law: 

(a) Pipe tobacco removed before 
January 1,1991, 45 cents per pound and 
a proportionate tax at the like rate on 
fractional parts of a pound. 

(b) Pipe tobacco removed on or after 
January 1,1991 and before January 1, 
1993, 56.25 cents per pound and a 
proportionate tax at the like rate on 
fractional parts of a pound. 

(c) Pipe tobacco removed on or after 
January 1.1993, 67.5 cents per pound 
and a proportionate tax a! the like rate 
on fractional parts of a pound. 

Par. 28. Section 270.183 is amended by 
revising paragraph (e) to read as 
follows: 

§ 270.183 Record of tobacco products. 

• * * * * 

(e) Removed subject to tax (for large 
cigars, by wholesale price or sale price 
in accordance with § 27622 or 270.22a, 
as applicable, except those over 
$235,294 per thousand may optionally be 
shown as if the price were $236 per 
thousand); 

* • • * * 

Par. 27. Section 270.184 is amended by 
inserting immediately after the reference 
to “wholesale price” in the last 
sentence, the phrase "or sale price, as 
applicable,” by removing the phrase 
"large tobacco products" in the 
parenthetical phrase in the last sentence 
and replacing it with the phrase "large 
cigars" and by revising the third 
sentence to read as follows: 

§ 270.184 Record in support of removals 
subject to tax. 

* In the case of large cigars, the 
wholesale price or sale price, as 
applicable, shall also be shown, except 


that if the price is more than $235,294 per 
thousand, an indication in the 
supporting record to that effect will 
suffice. * * * 

* * * * * 

Par. 28. The section heading for 
§ 270.187 is revised to read as follows: 

§270.187 Record of wholesale prices of 
large cigars removed before January 1, 
1991. 

• • • • • 

Par. 29. A new § 270.187a is added 
immediately following § 270.187 to read 
as follows: 

§ 270.187a Record of sate prices of large 
cigars removed on or after January 1,1991. 

Every manufacturer of tobacco 
products who removes large cigars from 
the factory shall keep such records as 
are necessary to establish and verify the 
price for which the cigars are sold, in 
accordance with § 270.22a. The record 
shall be a continuing one of each brand 
and size of cigar so that the sale price on 
which the tax is based may be readily 
ascertained. 

§270.202 (Amended] 

Par. 38. Section 270.202 is amended 
by revising the heading of paragraph (b) 
to read "Report of wholesale prices of 
large cigars removed before January 1, 
1991." 

§270.203 [Amended! 

Par. 31. Section 270.203 is amended by 
inserting after each reference to 
"wholesale price" the phrase "or sale 
price, as applicable,". 

Par. 32. Section 270.311 is amended by 
revising the certification at the end of 
paragraph (b) to read as follows: 

§ 270.311 Action by claimant. 
***** 

"The amounts claimed relating to 
large cigars are based on the lowest 
(insert either ‘wholesale price’ or ‘sale 
price’, as applicable) applicable to the 
cigars during the required record 
retention period, except where specific 
documentation is submitted with the 
claim to establish that any greater 
amount of tax claimed was actually 
paid." 

PART 275—(AMENDED! 

Par. 33. The authority citation for part 
275 continues to read as follows: 

Authority: 20 U.S.C. 5701. 5703, 5704. 5705, 
5708. 5722, 5723. 5741. 5761, 5762. 5763. 6301, 
6302, 6313. 6404. 7101. 7212. 7342. 7606, 7652, 
7805, 31 U.S.C. 9301. 9303. 9304. 9306. 

Par. 34. Section 275.30 is revised to 
read as follows: 


§ 275.30 Pipe tobacco. 

On pipe tobacco imported or brought 
into the United States, the following 
taxes are imposed by law: 

(a) Pipe tobacco removed before 
January 1.1991, 45 cents per pound and 
a proportionate tax at the like rate on 
fractional parts of a pound. 

(b) Pipe tobacco removed on or after 
January 1.1991 and before January 1, 
1993, 56.25 cents per pound and a 
proportionate tax at the like rate on 
fractional parts of a pound. 

(c) Pipe tobacco removed on or after 
January 1,1993, 67.5 cents per pound 
and a proportionate tax at the like rate 
on fractional parts of a pound. 

Par. 35. Paragraph (a) of § 275.31 is 
revised to read as follows: 

§ 275.31 Cigar tax rates. 

(a) On cigars imported or brought into 
the United States the following taxes are 
imposed by law: 

(1) Cigars removed before January 1. 
1991 — (i) Small cigars. 75 cents per 
thousand. 

(ii) Large cigars. 8.5 percent of the 
wholesale price, but not more than $20 
per thousand. 

(2) Cigars removed on or after January 
1 . 1991 and before January 1 . 1993 — (i) 
Small cigars . $0.9375 per thousand. 

(ii) Large cigars. 10.625 percent of the 
sale price, but not more than $25 per 
thousand. 

(3) Cigars removed an or after January 
1 , 1993 — (i) Small cigars. $1,125 per 
thousand. 

(ii) Large cigars. 12.75 percent of the 
sale price, but not more than $30 per 
thousand. 

***** 

Par. 36. Section 275.32 is revised to 
read as follows: 

§275.32 Cigarette tax rates. 

On cigarettes imported or brought into 
the United States, the following taxes 
Hre imposed by law: 

(a) Cigarettes removed before January 
1. 1991 — (1) Small cigarettes. $8 per 
thousand. 

(2) Large cigarettes. $16.80 per 
thousand. 

(b) Cigarettes removed on or after 
January 1, 1991 and before January 7, 
1993 —(1) Small cigarettes. $10 per 
thousand. 

(2) Large cigarettes. $21 per thousand. 

(c) Cigarettes removed on or after 
January 1, 1993 —(1) Small cigarettes. 

$12 per thousand. 

(2) Large cigarettes. $25.20 per 
thousand. 

(d) Special rule for large cigarettes. If 
large cigarettes are more than 614 inches 
in length, the rate of tax is the rate 
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prescribed for small cigarettes, counting 
each 2 % inches or fraction thereof of the 
length of each as one cigarette. 

Par. 37. Section 275.33 is revised to 
read as follows: 

§ 275.33 Smokeless tobacco tax rates. 

On smokeless tobacco imported or 
brought into the United States, the 
following taxes are imposed by law: 

(a) Snuff. ( 1 ) Snuff removed before 
January 1,1991, 24 cents per pound and 
a proportionate tax at the like rate on 
fractional parts of a pound. 

( 2 ) Snuff removed on or after January 
1,1991 and before January 1,1993, 30 
cents per pound and a proportionate tax 
at the like rate on fractional parts of a 
pound. 

(3) Snuff removed on or after January 
1,1993, 36 cents per pound and a 
proportionate tax at the like rate on 
fractional parts of a pound. 

(b) Chewing tobacco. (1) Chewing 
tobacco removed before January 1,1991, 
8 cents per pound and a proportionate 
tax at the like rate on fractional parts of 
a pound. 

(2) Chewing tobacco removed on or 
after January 1,1991 and before January 
1,1993,10 cents per pound and a 
proportionate tax at the like rate on 
fractional parts of a pound. 

(3) Chewing tobacco removed on or 
after January 1,1993,12 cents per pound 
and a proportionate tax at the like rate 
on fractional parts of a pound. 

Par. 38. Section 275.34 is revised to 
read as follows: 

§ 275.34 Cigarette papers. 

On each book or set of cigarette 
papers containing more than 25 papers 
imported or brought into the United 
Slates, the following taxes are imposed 
by law: 

(a) Cigarette papers removed before 
January 1,1991, Vfc cent for each 50 
papers or fractional part thereof. 

(b) Cigarette papers removed on or 
after January 1,1991 and before January 
1,1993, 0.625 cent for each 50 papers or 
fractional part thereof. 

(c) Cigarette papers removed on or 
after January 1,1993, 0.75 cent for each 
50 papers or fractional part thereof. 

(d) Where cigarette papers measure 
more than 6 V 2 inches in length, they 
shall be taxable at the above rates, 
counting each 2 3 /4 inches, or fraction 
thereof, of the length of each as one 
cigarette paper. 

Par. 39. Section 275.35 is revised to 
read as follows: 

§ 275.35 Cigarette tubes. 

On cigarette tubes imported or 
brought into the United States, the 


following tax is imposed by law for each 
50 tubes or fractional part thereof: 

(a) Cigarette tubes removed before 
January 1,1991.1 cent. 

(b) Cigarette tubes removed on or 
after January 1.1991 and before January 
1,1993,1.25 cents. 

(c) Cigarette tubes removed on or 
after January 1,1993,1.5 cents. 

(d) Where cigarette tubes measure 
more than 6V2 inches in length, they 
shall be taxable at the above rates, 
counting each 2 3 4 inches, or fraction 
thereof, of the length of each as one 
cigarette tube. 

§275.37 [Amended] 

Par. 40. Section 275.37 is amended by 
inserting immediately after the reference 
to “wholesale price” wherever it 
appears, the phrase “or sale price, as 
applicable,”. 

Par. 41. The section heading for 
§ 275.39 is revised to read as follows: 

§ 275.39 Determination of wholesale price 
of large cigars removed before January 1, 
1991. 

* ♦ * • * 

Par. 42. A new section 275.39a is 
added immediately following § 275.39 to 
read as follows: 

§ 275.39a Determination of sale price of 
large cigars removed on or after January 1 t 
1991. 

(a) General rule. The tax imposed on 
large cigars is computed based on the 
price for which the large cigars are sold 
by the manufacturer. Large cigars are 
taxed at a percentage of the sale price, 
as prescribed by 270.21. For example, for 
cigars removed during 1991 and 1992, if 
the price for which they are sold is 
$235,294 per thousand or less, the tax 
imposed will be 10.625% of such price. 
For large cigars sold for a price of more 
than $235,294 per thousand, the 
minimum tax is $25 per thousand for 
removals during 1991 and 1992. A 
similar computation, with the increased 
percent figure and maximum tax rate, is 
applicable for removals on or after 
January 1,1993. 

(b) Price for which sold. The “price” 
for which cigars are sold includes the 
total consideration paid for the cigars. 
Any charge which is made incident to 
placing the cigars in condition ready for 
use is included in the sale price. Similar 
rules to 26 U.S.C. 4216(a) and the 
regulations thereunder, relating to 
charges to be included in the price and 
excluded from the price, shall apply. 

(c) Exclusions from price. The tax 
imposed by 26 U.S.C. chapter 52 or 
section 7652 is excluded in determining 
the price for which large cigars are sold. 
The amount of any retail sales tax 


imposed by any state or political 
subdivision thereof or the District of 
Columbia is likewise excluded (whether 
the liability for such tax is imposed on 
the vendor or vendee), if the retail sales 
tax is stated as a separate charge. 

(d) Constructive sale price rules. 

Rules similar to the constructive sale 
price rules set forth in 26 U.S.C. 4216(b) 
and the implementing regulations in 26 
CFR 48.4216(b)—1 through 48.4216(b)-4 
shall be applied for purposes of 
determining the price for which large 
cigars are sold. 

(e) Readjustments in sale price. 
Anticipated downward readjustments in 
sale price are not taken into account in 
computing the tax. The tax must be 
based upon the original price for which 
the cigars were sold unless the 
readjustments have actually been made 
prior to the close of the period for which 
the tax return is filed. However, if the 
price upon which the tax was computed 
is subsequently readjusted, credit may 
be taken against the tax due on a 
subsequent return or a claim for refund 
filed as provided in § 270.286. 

Par. 43. Section 275.81 is amended by 
revising paragraphs (c)(4)(ii) through 

(c)(4)(iv) to read as follows: 

§275.81 Taxpayment. 
***** 

(c) * 4 * 

(4) * * * 

(ii) For large cigars with a wholesale 
price or sale price, as applicable, of not 
more than $235,294 per thousand, the 
number and total wholesale price or 
sale price, as applicable, of such cigars; 

(iii) For large cigars with a wholesale 
price or sale price, as applicable, of 
more than $235,294 per thousand, the 
number of cigars; 

(iv) The applicable tax rate, as 
specified by § 275.31; and 

* • • • • 

Par. 44. Section 275.110 is amended by 
revising paragraphs (b) and (c) to read 
as follows: 

§ 275.110 Computation of tax and 
execution of agreement to pay tax. 

* * * (b) the number and total 
wholesale price or sale price, as 
applicable, of large cigars with a price of 
not more than $235,294 per thousand to 
be shipped; (c) the number of large 
cigars with a wholesale price or sale 
price, as applicable, of more than 
$235,294 per thousand to be shipped. 
***** 

Par. 42. Section 275.139 is amended by 
revising paragraph (b) to read as 
follows: 
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§ 27S.139 Records. 
***** 

(b) The wholesale price or sale price, 
as applicable, of large cigars removed 
subject to tax, except that if the price is 
more than $235,294 per thousand, it may 
be shown as if it were $236 per 
thousand. 

***** 

Par. 43. Section 275.170 is amended by 
revising the certification at the end of 
paragraph (b) to read as follows: 

§ 275.170 Reduction of tobacco products 
to materials; action by regional director 
(compliance). 

***** 

The amounts claimed relating to large 
cigars are based on the lowest (insert either 
“wholesale price" or “sale price", as 
applicable) applicable to the cigars during the 
required record retention period, except 
where specific documentation is submitted 
with the claim to establish that any greater 
amount of tax claimed was actually paid. 
***** 

Par. 44. Section 275.172 is amended by 
revising the certification at the end of 
paragraph (b) to read as follows: 

§ 275.172 Return to nonpald status, action 
by taxpayer. 

***** 

The amounts claimed relating to large 
cigars are based on the lowest (insert either 
“wholesale price" or “sale price", as 
applicable) applicable to the cigars during the 
required record retention period, except 
where specific documentation is submitted 
with the claim to establish that any greater 
amount of tax claimed was actually paid. 
***** 

Par. 45. Section 275.181 is amended by 
redesignating paragraphs (a) through (d) 
as paragraphs (a)(1) through (a)(4), by 
adding a paragraph heading for 
paragraph (a) immediately before 
paragraph (a)(1), by revising the heading 
of paragraph (a)(1), by removing the 
reference to "paragraph (c)" in 
paragraph (a)(4) and replacing it with 
"paragraph (a)(3)", by removing the two 
references to "paragraph (a)" in 
paragraph (a)(4) and replacing them 
with "paragraph (a)(1)", by revising the 
introductory text for the section and 
adding a new paragraph (b) to read as 
follows: 

§275.181 Records of large cigars. 

Every person who imports large cigars 
for sale within the United States shall 
keep the records required by this 
section. 

(a) Wholesale prices — (1) Basic 
record. * * * 

***** 

(b) Basic record of sale prices. The 
importer shall keep such records as are 
necessary to establish and verify the 


sale price which applies to the large 
cigars removed (entered or withdrawn). 
The record shall be a continuing one for 
each brand and size of cigar so that the 
price on which the tax is based may be 
readily ascertained. 
***** 

Par. 46. The section heading for 
§ 275.183 is revised to read as follows: 

§ 275.183 Report of wholesale prices for 
large cigars removed before January 1, 
1991. 

PART 285—[AMENDED] 

Par. 46. The authority citation for part 
285 continues to read as follows: 

Authority: 26 U.S.C. 5142. 5143. 5146, 5701, 
5703-5705, 5711, 5721-5723. 5731, 5741, 5751, 
5753, 5761-5763, 6061, 6065. 6109, 6302, 6402, 
6404, 6676. 6806, 7011, 7212, 7325, 7342, 7606, 
7805. 31 U.S.C. 9301, 9303, 9304, 9306. 

Par. 47. Section 285.21 is revised to 
read as follows: 

§ 285.21 Cigarette papers. 

On each book or set of cigarette 
papers containing more than 25 papers, 
manufactured in the United States, the 
following taxes are imposed by law: 

(a) Cigarette papers removed before 
January 1,1991, Vz cent for each 50 
papers or fractional part thereof. 

(b) Cigarette papers removed on or 
after January 1,1991 and before January 
1,1993, 0.625 cent for each 50 papers or 
fractional part thereof. 

(c) Cigarette papers removed on or 
after January 1,1993, 0.75 cent for each 
50 papers or fractional part thereof. 

(d) Where cigarette papers measure 
more than §Vz inches in length, they 
shall be taxable at the above rates, 
counting each 2% inches, or fraction 
thereof, of the length of each as one 
cigarette paper. 

Par. 48. Section 285.22 is revised to 
read as follows: 

§ 285.22 Cigarette tubes. 

On cigarette tubes manufactured in 
the United States, the following tax is 
imposed by law for each 50 tubes or 
fractional part thereof: 

(a) Cigarette tubes removed before 
January 1,1991,1 cent. 

(b) Cigarette tubes removed on or 
after January 1,1991 and before January 
1,1993,1.25 cents. 

(c) Cigarette tubes removed on or 
after January 1,1993,1.5 cents. 

(d) Where cigarette tubes measure 
more than 6Vz inches in length, they 
shall be taxable at the above rates, 
counting each 2 3 A inches, or fraction 
thereof, of the length of each as one 
cigarette tube. 


PART 290-( AMENDED] 

Par. 49. The authority citation for part 
290 continues to read as follows: 

Authority: 26 U.S.C. 5142, 5143, 5146. 5701, 
5703-5705, 5711. 5721-5723, 5731, 5741. 5751, 
6061, 6065, 6151, 6402. 6404. 6806, 7011, 7212, 
7342, 7606, 7805; 31 U.S.C. 9301, 9303, 9304, 
9306. 

Par. 50. Section 290.67 is amended by 
revising paragraph (b) to read as 
follows: 

§ 290.67 Payment of tax. 
***** 

(b) Large cigars. The amount of tax 
liability on large cigars shall be based 
on the maximum tax rate prescribed in 
§ 270.21 of this part, unless the person 
liable for the tax establishes that a 
lower tax rate is applicable. 
***** 

PART 295—[AMENDED] 

Par. 51. The authority citation for part 

295 continues to read as follows: 

Authority: 26 U.S.C. 5703, 5704. 5705. 5723. 
5741, 5762. 5763. 6313, 7212, 7342, 7606, 7805; 
44 U.S.C. 3504(h). 

Par. 52. Section 295.51 is amended by 
revising the second sentence to read as 
follows: 

§ 295.51 Supporting record. 

* * * The supporting record shall 
show, with respect to each removal, the 
date of removal, the name and address 
of the Federal agency to which shipped 
or delivered, the quantity and, with 
respect to large cigars, the wholesale 
price or sale price, as applicable. * * # 

PART 296-[AMENDED] 

Par. 53. The authority citation for part 

296 continues to read as follows: 

Authority: 18 U.S.C. 2341-2346, 26 U.S.C. 
5708, 5751, 5761-5763. 6001, 6601, 6621, 6622, 
7212, 7342, 7602, 7606. 7805, 44 U.S.C. 3504(h), 
49 U.S.C. 782. 

Par. 54. Section 296.74 is amended by 
inserting immediately following the 
phrase "taxable wholesale price" in the 
second sentence, the phrase "or sale 
price, as applicable," by removing the 
phrase "example below:" immediately 
before the existing example and adding 
in its place the phrase "examples 
below:", by adding a heading to the 
existing example, and by adding two 
new examples after the existing 
example to read as follows: 

§ 296.74 Execution and filing of claims. 
***** 

Example using pre-1991 rates: 

* * * * * 

Example using 1991 and 1922 rates: 
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Quantity 

Article 

Rate of tax 

Amount 

20.000 . . . . 

Small cigars .. ..... ... ... 

$0 9375 per thousand 

$18 75 

1.000 ____ 

Large cigars—sale price $100/thousand ......_............ 

10 625 ncrr«nl of (aIp rvirn 

10.63 

500 . .. 

Large agars—sale price $236/thousand.— __ _ _ 

' U 'JC^ UUI fl vt .. 

$25 per thousand 

12.50 

10.000 . 

Small cigarettes . . ...... 

$10 per thousand 

100.00 

5.000. . . . 

Large cigarettes... .......... 

$21.00 per thousand ....—.. 

105 00 

2.000 sets - 

Cigarette papers—50 per set ... 

$0.00625 per set .. 

12 50 

1,000 sets .-. 

Cigarette papers 100 per set 

$0 0125 per set 

12.50 

1.000 ......_. 

Cigarette tubes . .... . 

$0 0125 per 50 tubes 

0.25 

100 lbs... 

Chewing tobacco. 

$0.10 per pound. ... . . 

10.00 

200 lbs . 

Snuft 

$0 30 per pound 

60.00 

100 lbs ..... . 

Pipe tobacco . . .. ....... 

$0.5625 per pound. 

56.25 

Total claimed ... . 



S398.38 





Example using rates for 1993 and 
thereafter: 


Quantity 

Article 

Rate of (ax 

Amount 

20.000.... 

Small cigars... .. . ._ LJ1 ,. 

$1 125 per thousand 

$22 50 

1.000......... 

Large cigars—sale price $100/thousand . 

$12 75 percent of sale price 

12,75 

500. 

Large cigars—sale price $236/thousand. .. 

$30 per thousand ........ 

15.00 

10.000... 

Small cigarettes. .......... 

$ 12 per thousand. 

120.00 

5,000..... 

Large cigarettes. . . ..... ...___ 

$25.20 per thousand ....... 

126 00 

2,000 sets. 

Cigarette papers—50 per set.. 

$0 0075 per set 

15.00 

1,000 sets........ 

Cigarette papers—100 per set. 

$0,015 per set .. .. ,,, . 

15.00 

1.000__ _ 

Cigarete tubes.... 

SO 015 per 50 fube^ 

0.30 

100 lbs .. 

Chewing tobacco ........ 

$0 12 per pound. 

12.00 

200 tbs. 

Snuff..... 

$0 36 per pound 

72 00 

100 tbs.... 

Pipe tobacco.-___ _ 

$0,675 per pound . 

67.50 

Total claimed. 



$47805 





Par. 55. A new subpart I is added 
immediately following § 296.181 to read 
as follows: 

Subpart I—Floor Stocks Tax on 
Cigarettes Held for Sale on January 1,1991 
and on January 1,1993 

Sec. 

296.191 Scope of subpart. 

296.192 Meaning of terms. 

296.193 Alternate methods or procedures. 

296.194 Scope of tax. 

296.195 Rale of tax. 

296.196 Payment of tax. 

296.197 Return. 

296.198 Inventory. 

296.199 Retention of records. 

296.200 Refund of floor stocks tax. 

296.201 Penalties and interest. 

296.202 Authority of ATF officers. 

Subpart I—Floor Stocks Tax on 
Cigarettes Held for Sale on January 1, 
1991 and on January 1,1993 

Authority: Section 11202. Public Law 101- 
508.104 Stat. 1388, unless otherwise noted. 

§296.191 Scope of subpart. 

The regulations in this subpart relate 
to the floor stocks tax imposed by Public 
Law 101-508,104 Stat. 1388 on cigarettes 
held for sale on January 1,1991, and 
January 1.1993, respectively. 

§ 296.192 Meaning of terms. 

When used in this subpart, terms shall 
have the meaning prescribed below: 


(a ) ATF Officer. An officer of the 
Bureau of Alcohol, Tobacco and 
Firearms (ATF) authorized to perform 
any function relating to the 
administration or enforcement of this 
part. 

(b) Controlled Group. Pursuant to 26 
U.S.C. 5061(e)(3), the term “controlled 
group” means a controlled group of 
corporations, as defined in 26 U.S.C. 
1563, and implementing regulations in 26 
CFR 1.1563-1 through 1.1563-4, except 
that the words “at least 80 percent” 
shall be replaced by the words “more 
than 50 percent” in each place they 
appear in subsection (a) of 26 U.S.C. 
1563, as well as in the implementing 
regulations. Controlled groups of 
corporations include, but are not limited 
to: 

(1) Parent-subsidiary controlled 
groups as defined in 26 CFR 1.1563-1 
(a)(2). 

(2) Brother-sister controlled groups as 
defined in 26 CFR 1.1563-1 (a)(3). 

(3) Combined groups as defined in 26 
CFR 1.1SG3—1(a)(4). Also, the rules for a 
controlled group of corporations apply 
in a similar fashion to groups which 
include partnerships and/or sole 
proprietorships. If one entity maintains 
more than 50% control over a group 
consisting of corporations and one, or 
more, partnerships and/or sole 


proprietorships, all are members of a 
controlled group. 

(c) Foreign-trade zone. A foreign-trade 
zone established and operated pursuant 
to the Act of June 18,1934. as amended. 

(d) Person. This term includes an 
individual, a trust, estate, partnership, 
association, company, or corporation. It 
also includes any State or political 
subdivision thereof, or any agency or 
instrumentality of a State or political 
subdivision thereof. 

(e) Regional Director (Compliance). 
The principal regional official 
responsible for administering 
regulations in this part. 

(f) Tax-increase dates. As specified in 
Public Law 101-508,104 Stat. 1388, the 
tax-increase dates for purposes of 
imposition of the floor stocks tax on 
cigarettes are January 1 , 1991, and 
January 1.1993. 

§ 296.193 Alternate methods or 
procedures. 

The Director may approve alternate 
methods or procedures, subject to stated 
conditions, where the Director finds that 
there is good cause for use of the 
alternate method or procedure, the 
alternate method or procedure is within 
the purpose of, and consistent with the 
effect intended by. the prescribed 
method or procedure, and affords 
equivalent security to the revenue, and 
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the alternate method or procedure is not 
contrary to any provision of law, and 
will not result in an increase in cost to 
the Government or hinder the effective 
administration of this subpart. No 
alternate method or procedure relating 
to the assessment, payment or collection 
of tax, shall be authorized under this 
paragraph. A proprietor who wishes to 
use an alternate method or procedure 
shall submit a written application to the 
regional director (compliance) for 
transmittal to the Director. The 
application should describe the 
alternate method or procedure and the 
reasons for its use. The proprietor may 
not use an alternate method until the 
application has been approved by the 
Director. The Director may withdraw 
approval for any alternate method or 
procedure if the revenue is jeopardized 
or the effective administration of this 
subpart is hindered by such approval. 

(Approved by the Office of Management and 
Budget under control number 1512-0504] 

§296.194 Scope of tax. 

(a) General. Subject to the exceptions 
set forth in this section, the floor stocks 
tax is imposed on all Federally taxpaid 
or tax determined cigarettes which are 
held by any person for sale at the first 
moment of the respective tax increase 
dates of January 1 , 1991, and January 1 , 
1993. Cigarettes subject to floor stocks 
tax are regarded as held for sale by the 
one who owns them at the first moment 
of each respective tax-increase date, 
although at the time the articles may be 
in transit to the owner, or in a 
warehouse, storeroom or distributing 
depot, and shall be included in the 
return and inventory of the owner. If 
ownership does not pass to the 
consignee until delivery, cigarettes in 
transit at the first moment of each 
respective tax-increase date shall be 
regarded as owned or held by the 
consignor at that time. 

(b) Exception . The floor stocks tax is 
not imposed on cigarettes held for sale 
by any person on the first moment of 
any tax-increase date if: 

(1) The aggregate number of cigarettes 
held by such person on each such date 
does not exceed 30,000. If such person's 
inventory includes large cigarettes more 
than 6 Vz inches in length, each 2% 
inches or fraction thereof of the length of 
each shall be counted as one cigarette; 
and 

(2) Such person complies with the 
inventory requirements of § 296.198 and 
the tax return filing requirements of 

§ 296.197 of this part. A controlled group 
may only claim the exception if the 
a £gregate number of cigarettes held by 
all members of the controlled group on 


the respective tax-increase dates does 
not exceed 30,000. 

(c) Credit against tax. Each person 
shall be allowed as a credit against the 
floor stocks tax improsed by paragraph 
(a) of this section an amount equal to 
$60, or the amount of floor stocks tax for 
which such person is liable, whichever 
is less. Controlled groups are eligible for 
one credit amount for the entire group. 
Dealers who are component members of 
a controlled group must apportion the 
$60 credit among the members of the 
group. The credit may be divided 
equally among the members or 
apportioned in any other manner 
agreeable to the members. An 
attachment shall be made to the tax 
returns required by § 296.197 for the 
members of the controlled group 
showing the name, address, and amount 
of credit taken by each member of the 
controlled group. 

(d) Vending machines. The floor 
stocks tax shall not be imposed on 
cigarettes held by any person in any 
vending machine on the first moment of 
each respective tax-increase date. 
Cigarettes owned by vending machine 
operators on the first moment of each 
respective tax-increase date and held in 
transit or in storage facilities on those 
dates and not in the vending machines 
are not exempt from floor stocks tax. 
Vending machine operators are subject 
to the inventory requirements of 

§ 296.198 and the tax return filing 
requirements of § 296.197 of this part if 
they hold any cigarettes outside of 
vending machines on the first moment of 
each respective tax-increase date. 

(e) Treatment of cigarettes in foreign 
trade zones. Notwithstanding the Act of 
June 18.1934 (48 Stat. 998,19 U.S.C. 81a) 
or any other provisions of law, 
cigarettes w hich are held in a foreign 
trade zone on the first moment of 
January 1,1991, or the first moment of 
January 1,1993, shall be subject to floor 
stocks tax and shall be treated for 
purposes of this Subpart as held on such 
date for sale if 

( 1 ) Internal Revenue taxes have been 
determined, or Customs duties 
liquidated, with respect to such 
cigarettes before such date pursuant to a 
request made under the first proviso of 
section 3(a) of such Act, or 

( 2 ) Such cigarettes are held on such 
date under the supervision of a Customs 
officer pursuant to the second proviso of 
section 3(a) of such Act. 

(f) Cigarettes held in bond. The floor 
stocks tax does not apply to cigarettes 
held in ATF or customs bond on the first 
moment of each respective tax-increase 
date. 


[Approved by the Office of Management and 
Budget under control number 1512-0504] 

§ 296.195 Rate of tax. 

(a) Small ("Class A') cigarettes. The 
rate of floor stocks tax applicable to 
small cigarettes held for sale on the 
respective tax-increase dates of January 

1,1991, and January 1,1993, is $2 per 
thousand. The term "small cigarettes" 
means cigarettes weighing not more 
than 3 pounds per thousand, and 
includes the usual king, 100 mm. and 120 
mm sizes of cigarettes. 

(b) Large ("Class B") cigarettes. The 
rate of floor stocks tax applicable to 
large cigarettes held for sale on the 
respective tax-increase dates of January 

1,1991, and January 1,1993, is $4.20 per 
thousand; except that for large 
cigarettes more than 6 V 2 inches long, the 
rate is the same as for small cigarettes, 
counting each 2 % inches, or fraction 
thereof, of the length of each as one 
cigarette. The term "large cigarettes" 
means cigarettes weighing more than 3 
pounds per thousand, and includes the 
unusally large cigarettes such as those 
sometimes referred to as the "Banquet" 
size. 

§296.196 Payment of tax. 

(a) General. The floor stocks tax is 
payable by every person who holds for 
sale, on the first moment of the 
respective tax increase dates of January 

1,1991, and January 1,1993. Federally 
taxpaid or tax determined cigarettes, 
except those vending machine stocks 
exempt under § 296.194(d) and stocks 
held by persons who have less than 
30,000 cigarettes in inventory on a tax 
increase date. Except as provided in 
paragraph (b) of this section, the tax 
shall be paid on or before June 30.1991, 
for cigarettes held on January 1,1991, 
and on or before June 30,1993, for 
cigarettes held on January 1,1993, and 
shall accompany the floor stocks tax 
return. Checks and money orders shall 
be made payable to the Bureau of 
Alcohol, Tobacco and Firearms, and 
shall show the taxpayer's name and 
employer identification number. 

(b) Payment by Electronic Fund 
Transfer (EFT). Persons who pay excise 
tax by electronic fund transfer shall use 
the same method for the payment of 
floor stocks tax. 

[ Approved by the Office of Management and 
Budget under control number 1512-0504] 

§296.197 Return. 

(a) General. Each person who holds 
for sale, at the first moment of the 
respective tax-increase dates of January 

1,1991, and January 1,1993, Federally 
taxpaid or tax determined cigarettes, 
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sftali file a return for the cigarettes so 
held. The return shall be made on ATF 
Form 5000.28, Floor Stocks Tax Return, 
in accordance with the instructions on 
the form. The returns shall be Hied no 
later than June 30.1991 (with respect to 
the tax increase date of January 1.1991), 
and June 30.1993 (with respect to the 
tax-increase date of January 1,1993), at 
the address indicated on the form. The 
provisions of 26 U.S.C. 5703(b)(2)(D) 
concerning the special rule where a 
return due date falls on a Saturday, 
Sunday or holiday, and of 27 CFR 70,305 
concerning timely mailing apply to floor 
stocks tax. 

(b) Multiple locations. Where 
cigarettes subject to floor stocks tax are 
held at more than one location or place 
of business, the taxpayer shall file either 
a consolidated return (if all locations 
have the same employer identification 
number) or a separate return for each 
place of business. In either case, the 
taxpayer shall make and retain a list, 
showing the address of each place of 
business where the taxpayer held 
cigarettes subject to floor stocks tax, the 
name of the proprietor of each such 
place of business (if different from the 
taxpayer), the employer identification 
number (if different from the 
taxpayer’s), and the number and tax 
category of cigarettes so held at each 
such place. Cigarettes which are 
warehoused at one or more locations 
shall be reported on a tax return 
representing the location from which the 
warehoused cigarettes wilt be offered 
for sale. If cigarettes held in a 
warehouse are offered for sale at 
several locations, the cigarettes so held 
shall either be reported on the tax return 
filed by any one of those locations, or 
shall be apportioned among the several 
locations in any manner and reported on 
the tax returns filed at those locations. 

(c) Controlled groups. A separate 
return must be filed by each member of 
a controlled group who has an 
individual employer identification 
number. The credit discussed in 

§ 296.194(c) of this part may be 
apportioned among the members of the 
controlled group and reported on the 
various returns. A list showing the 
names, addresses, and employer 
identification numbers of all members of 
a controlled grofip shall be retained by 
each member who files a separate 
return. 

| Approved by the Office of Management and 
Budget under control number 1512-0504) 

§ 296.193 Inventory. 

(a) General. The floor stocks tax 
liability required to be shown cm the 
floor stocks tax return shall be 


established by a complete physical 
inventory, except as provided in 
paragraph (b) of this section. The 
inventory shall be the basis for 
establishing the quantity of all large and 
small cigarettes subject to floor stocks 
tax held as of the first moment of the 
respective tax-increase dates of January 

1.1991, and January 1,1993. Cigarettes 
in transit on the first moment of January 

1.1991. and on the first moment of 
January 1,1993. shall be included in the 
inventory of the person (either consignor 
or consignee) who is the legal owner of 
the articles at that moment. 

(b) Source record inventory. In lieu of 
a physical inventory, a book or record 
inventory may be used if supported by 
source records which indicate the 
receipt and disposition of all cigarettes 
subject to floor stocks tax. and reflect 
the actual quantity of such cigarettes on 
hand as if a physical inventory had been 
taken as of the first moment of the 
respective tax-increase dates. The 
proprietor’s records must include (1) the 
name and address of the consignor and 
consignee, (2) the date of receipt or 
disposition, (3) brand name, (4) class of 
cigarettes, and length of large cigarettes, 
if more than 6Vfe inches in length, and (5) 
the quantity of cigarettes involved. 

(c) Record of inventory. The inventory 
shall be recorded in writing as it is being 
taken or summarized from source 
records by the taxpayer and retained as 
prescribed in § 296.199. The record of 
inventory shall show the quantities of 
large and small cigarettes held for sale 
by the taxpayer at the first moment of 
January 1.1991, and the first moment of 
January 1,1993. Quantities in transit 
shall be recorded separately from 
quantities actually on hand. 
Unmerchantable articles held for return 
to a supplier because of some defect are 
not subject to floor stocks tax, so such 
articles must be recorded separately 
from taxable items on the inventory 
report. (Products which are being 
returned because of poor market 
demand or to reduce inventory are not 
considered unmerchantable.) The record 
of inventory shall show the taxpayer's 
name and the address of the place of 
business where the cigarettes are held. 
The record of inventory shall include 
complete and accurate information 
showing the details of the inventory, 
when and by whom the inventory was 
taken. If the inventory was verified by 
anyone other than tlie person taking it, 
the name and title of that other person 
shall also be shown. 

(d) Time of taking inventory , The 
physical inventory to determine the 
amount of cigarettes held on the 
respective tax increase dates of January 


1,1991, and January 1,1993, may be 
taken no later than January 10 
immediately following the respective 
tax-increase date and no earlier than 
December 26 of the preceding year. If 
the physical inventory is not taken 
between the dose of business on the 
last respective business day of 1990 and 
1992 and the beginning of business on 
the first respective business day of 1991 
and 1993, the records of inventory shall 
be reconciled to reflect the actual 
quantity of cigarettes held as of the first 
moment of January 1,1991, and January 
1,1993, respectively; and shall include 
complete supporting records of receipt 
and disposition. 

(68A Slat. 731, as amended (26-lkS.C. 6001)) 
[Approved by the Office of Management and 
Budget under control number 1512-0504] 

§296.199 Retention of records. 

Every person liable for floor stocks 
tax shall keep the copy of the floor 
stocks tax return at the place of 
business covered thereby, or. in the case 
of a consolidated return, at the principal 
place of business. The record of physical 
inventory shall be kept at the place of 
business to which the inventory 
pertains. In the case of a consolidated 
return, a copy of the record of inventory 
shall also be kept at the taxpayer’s 
principal place of business. Such 
documents and records shall be retained 
for at least 3 years after the date of filing 
of the floor stocks tax return, and shall 
be available for inspection by ATF 
officers. The regional director 
(compliance) may also require these 
documents and records to be retained 
for an additional period of not more 
than 3 years in any case where the 
regional director (compliance) deems 
such retention to be necessary or 
advisable for the protection of the 
revenue. 

[Approved by the Office of Management and 
Budget under control number 1512-0504) 

§ 296.200 Refund of floor stocks tax. 

A claim for refund may be filed by 
any person who has paid a floor stocks 
tax on cigarettes and who claims that 
such person made an overpayment of 
that tax. Such a claim shall be filed on 
ATF Form 2635 (5620.8), contain the 
information required by the form, and be 
supported by a statement of the facts 
and evidence upon which the claim is 
based. The claim shall be filed with the 
regional director (compliance). Bureau 
of Alcohol, Tobacco and Firearms, for 
the region in which the inventory was 
held and on which the tax was paid. 
Claims filed under this section shall 
comply with the provisions of Subpart A 
of this part. 
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(Approved by the Office of Management and 
Budget under control number 1512-0141] 

§ 296.201 Penalties and Interest 

(a) Penalties. All civil and criminal 
penalties and forfeiture provisions of the 
Internal Revenue Code (Title 26 U.S.C.), 
which are applicable to excise taxes on 
cigarettes, are applicable also to floor 
stocks tax. 

(b) Interest Interest shall accrue at 
the underpayment rate established by 26 
U.S.C. 6621, compounded daily, on all 
floor stocks tax that is not paid on or 
before June 30.1991, and/or June 30, 

1393. Interest shall accrue from June 30, 
1991, and/or June 30,1993, to the date of 
payment. (See 26 U.S.C. 6601.) 

(68A Stat. 817, as amended (26 U.S.C. 6601); 
sec. 7, Pub. L 93-625, 88 Stat. 2114, as 
amended (26 U.S.C. 6621); sec. 344. Pub. L. 97- 
248. 96 Stat. 635 (26 U.S.C. 6622)) 

§ 296.202 Authority of ATF officers. 

(a) Entry of premises; penalties for 
interference. Any ATF officer may 
enter, in the performance of official 
duties, in the daytime, any premises 
where cigarettes subject to floor stocks 


tax are kept, so far as may be necessary 
for the purpose of examining such 
products. When such premises are open 
at night, any ATF officer may enter 
them, while so open, in the performance 
of official duties. If the owner or other 
person in charge of such premises 
refuses to admit any ATF officer, or to 
permit the ATF officer to examine such 
cigarettes, the owner or other person 
shall be liable to the penalty prescribed 
by 26 U.S.C. 7342. Further, if anyone 
corruptly, or by force or threats of force, 
attempts to intimidate or impede any 
ATF officer in the performance of 
official duties, such person shall be 
liable to the penalty prescribed by 26 
U.S.C. 7212. 

(b) Other authority. For the purpose of 
ascertaining, determining, or collecting 
floor stocks tax, or of inquiring into any 
offense connected with the 
administration or enforcement of floor 
stocks tax; 

(1) Any ATF officer may examine any 
books, papers, records, or other data 
which may be relevant or material to 
that inquiry, and may take any 
testimony of any person concerned. 


under oath, as may be relevant or 
material to the inquiry. 

(2) Any ATF officer, to whom 
authority has been delegated by § 70.22 
of this chapter, in any case where there 
is no Justice Department referral, may 
issue summonses compelling the 
production of any books of account or 
other data pertaining to liability for floor 
stocks tax. or the appearance of any 
person liable for floor stocks tax or 
having in such person’s possession such 
books of account or data, or any other 
appropriate person, at a place and time 
stated in the summons. 

(68A Stat. 855, 872, 901, as amended. 903, as 
amended (26 U.S.C. 7212, 7342, 7602, 7606); 
sec. 204, Pub. L 85-859, 72 Stat. 1429, as 
amended (26 U.S.C. 7608)) 

Signed: November 20.1990. 

Stephen E. Higgins, 

Director. 

Approved: December 7,1990. 

Peter K. Nunez, 

Assistant Secretary (Enforcement). 

[KR Doc. 90-29652 Filed 12-20-90; 8:45 am] 
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DEPARTMENT OF EDUCATION 

34 CFR Part 212 
RIN 1910-AA39 

Migrant Education Even Start 

agency: Department of Education. 
action: Final regulations. 

summary: The Secretary amends 
subpart F of regulations governing the 
Even Start Program. The Secretary takes 
this action to correct the regulations so 
that they state accurately the total 
number of points that may be awarded 
under the selection criteria in subpart F, 
which governs the Migrant Education 
Even Start Program. 

EFFECTIVE date: These regulations are 
effective December 21,1990. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Doris L. Shakin, Office of Migrant 
Education, Office of Elementary and 
Secondary Education, U.S. Department 
of Education, 400 Maryland Avenue 
SW., room 2155, FOB-6, Washington. DC 
20202-6135. Telephone No. (202) 401- 
0803. 

SUPPLEMENTARY INFORMATION: On May 

25.1989, final regulations for the Migrant 
Education Even Start Program were 


published in the Federal Register at 54 
FR 22728, as subpart F of the Even Start 
Program regulations contained in part 
212 of title 34 of the Code of Federal 
Regulations. Section 212.54(b) of subpart 
F provides that the maximum number of 
points that may be awarded under the 
selection criteria is 100. However, under 
§§ 212.54(c) and 212.55, the use of the 
selection criteria permits an applicant to 
receive a maximum of only 95 points. 
Therefore, this document amends 
§ 212.54(b) to state accurately that the 
total number of points that may be 
awarded under the selection criteria is 
95. 

Waiver of Proposed Rulemaking 

In accordance with section 
431(b)(2)(A) of the General Education 
Provisions Act (20 U.S.C. 1232(b)(2)(A)), 
and the Administrative Procedure Act (5 
U.S.C. 553), it is the practice of the 
Secretary to offer interested parties the 
opportunity to comment on proposed 
regulations. However, the publication of 
this amendment is purely technical and 
does not establish substantive policy. 
Therefore, the Secretary has determined, 
under 5 U.S.C. 553(b)(B), that proposed 
rulemaking is unnecessary and contrary 
to the public interest. 


List of Subjects in 34 CFR Part 212 

Adult education, Children, 
Coordination, Education. Education of 
disadvantaged, Family, Migratory 
children, Reporting and recordkeeping. 

(Catalog of Federal Domestic Assistance No.: 
84.214. Migrant Education Even Start 
Program) 

Dated: December 5.1990. 

Lauro F. Cavazos, 

Secretary of Education. 

The Secretary amends part 212 of title 
34 of the Code of Federal Regulations as 
follows: 

PART 212—EVEN START 

1. The authority citation for part 212, 
subpart F, continues to read as follows: 

Authority: 20 U.S.C. 2741-2749, 2831. unless 
otherwise noted. 

2. In § 212.54, paragraph (b) is revised 
to read as follows: 

§ 212.54 How does the Secretary evaluate 
an application for a new grant? 

* « * * « 

(b) The Secretary awards up to 95 
points for these criteria. 

* * * » • 

|FR Doc. 90-29842 Filed 12-20-90: 8:45 am| 

BILLING CODE 4000-01-M 
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DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service 

7 CFR Parts 210, 215, 220, 235, and 245 

National School Lunch Program, 
Special Milk Program for Children, 
School Breakfast Program, State 
Administrative Expense Funds, and 
Determining Eligibility for Free and 
Reduced Price Meals and Free Milk in 
Schools: Coordinated Review Effort 

agency: Food and Nutrition Service, 
USDA. 

action: Proposed rule. 

summary: In response to section 110 of 
Public Law 101-147, enacted November 
10,1989, this rulemaking proposes a 
Coordinated Review Effort, a two-part 
system designed to unify Federal and 
State accountability and compliance 
activities. Under the proposed 
Coordinated Review Effort, the State 
agency would conduct supervisory 
assistance reviews of local school food 
authorities participating in the National 
School Lunch Program. The Food and 
Nutrition Service (FNS) would continue 
to monitor State agency compliance 
with Program requirements through 
management evaluations. To provide 
information for the management 
evaluations, FNS would also conduct a 
number of local school food authority 
supervisory assistance reviews. The 
proposed rule would also provide for 
limited monitoring of the Special Milk 
and School Breakfast Programs and 
meal supplements in after school hours 
programs. The provisions set forth in 
this proposal are expected to create a 
unified Federal and State system that 
will effectively monitor compliance with 
Program objectives while eliminating 
unnecessary overlap of State and 
Federal review efforts. 


dates: To be assured of consideration, 

. comments for this proposed rule must be 
postmarked on or before February 19, 
1991. 

addresses: Comments should be 
mailed to Mr. Robert Eadie, Chief, Policy 
and Program Development Branch, Child 
Nutrition Division, Food and Nutrition 
Service, U.S. Department of Agriculture, 
3101 Park Center Drive, Alexandria. 
Virginia 22302. All written submissions 
will be available for public inspection in 
room 515, 3101 Park Center Drive, 
Alexandria, Virginia, during regular 
business hours (8:30 a.m. to 5:30 p.m.), 
Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Eadie at the above address or phone 
(703) 756-3620. 

SUPPLEMENTARY INFORMATION: 

Classification 

This proposed rule has been reviewed 
by the Assistant Secretary for Food and 
Consumer Services under Executive 
Order 12291 and has been classified as 
not major because it does not meet any 
of the three criteria identified under the 
Executive Order. This action will not 
have an annual effect on the economy of 
$100 million or more, nor will it result in 
major increases in costs or prices for 
consumers, individual industries, 

Federal, State or local government 
agencies, or geographic regions. 
Furthermore, it will not have significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

This rule has been reviewed with 
regard to the requirements of the 
Regulatory Flexibility Act (5 U.S.C. 601 
through 612). The Administrator of the 
Food and Nutrition Service has certified 


that this rule will not have a significant 
economic impact on a substantial 
number of small entities. 

This proposed rule contains 
information collections which are 
subject to review by the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act of 1980 (44 
U.S.C. chapter 35). The title, description, 
and respondent description of the 
information collections are shown 
below with an estimate of the annual 
reporting and recordkeeping burdens. 
Included in the estimate is the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. 

Title: Coordinated Review Effort. 

Description: Under the Coordinated 
Review Effort, a number of the existing 
reporting and recordkeeping activities 
have been incorporated into the 
proposed review effort. They are not, 
however, identified in the estimated 
burdens listed below since there are no 
changes in burden hours for those 
activities. The proposal would delete 
one existing recordkeeping requirement 
and impose two new reporting/ 
recordkeeping requirements. The total 
proposed annual burden hours effect no 
significant change in burden hours. The 
OMB control numbers assigned to the 
existing reporting and recordkeeping 
requirements of 7 CFR parts 210, 235 and 
245 are OMB Nos. 0584-0006, 0584-0067, 
and 0584-0026, respectively. These 
requirements have been approved by 
OMB for use through June 30,1991, 
November 30,1992, and June 30,1993, 
respectively. 

Description of Respondents: State 
agencies and school food authorities. 

Estimated Annual Reporting and 
Recordkeeping Burden : 


Section 

Annual number 
of respondents 

Annual 

frequency 

Average 
burden per 
response 

Annual burden 
hours 

7 CFR 210.9<b)(18): 





Existing..... N1 .. .. __ 

m rt 

KXX 

XXX 

XXX 

Proposed. 

20 

optional 

0 

0 

7 CFR 210.18(d)(1): 




Existing. 

VYY 

XXX 

XXX 

XXX 

Proposed. 

60 

1 

2.5 

150 

7 CFR 210. 18(h)(6) 

Existing. 

3 

1 

40 

120 

Proposed. 

o 

o 

o 

0 

Total existing burden hours: 120 





Total proposed burden hours: 150 





Total difference: 30 






As required by section 3504(h) of the 
Paperwork Reduction Act of 1980, FNS 
has submitted a copy of this proposed 


rule to OMB for its review of these 
information collection requirements. 
Other organizations and individuals 


desiring to submit comments regarding 
this burden estimate or any aspects of 
these information collection 
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requirements, including suggestions for 
reducing the burdens, should direct them 
to the Policy and Program Development 
Branch, Child Nutrition Division, 
(address above} and to the Office of 
Information and Regulatory Affairs, 
OMB, room 3208, New Executive Office 
Building, Washington, DC 20503, Attn: 
Laura Oliven, Desk Officer for FNS. 

The National School Lunch Program. 
Special Milk Program for Children, 
School Breakfast Program, and State 
Administrative Expense Funds, are 
listed in the Catalog of Federal Domestic 
Assistance under Nos. 10.555,10.556, 
10.553, and 10.560, respectively, and are 
subject to the provisions of Executive 
Order 12372 which requires 
intergovernmental consultation with 
State and local officials. (7 CFR part 
3015, subpart V and 48 FR 29112, June 
24,1983.) 

Background 

In 1978, significant questions were 
raised by the United States Department 
of Agriculture Office of Inspector 
General regarding the effectiveness of 
reimbursement claiming procedures, 
monitoring systems, and corrective 
actions in the National School Lunch 
Program. In response, the Department 
issued the Assessment, Improvement 
and Monitoring System (AIMS) 
regulation in September 1980 (45 FR 
64068). Under AIMS. State agencies are 
required to review all school food 
authorities over a four-year review 
period for compliance with four 
performance standards. 

Following years of AIMS reviews, the 
Department’s Office of Inspector 
General conducted audits of school food 
service programs in 13 school food 
authorities. Serious weaknesses in 
school food authority controls over 
schools’ counting and claiming 
procedures were detected (Office of 
Inspector General Audit Report No. 
27099-45-AT, May 3,1987). Specifically, 
the audit demonstrated that the AIMS 
reviews conducted by State agencies 
would not necessarily have disclosed 
lunch count and overclaim conditions 
since the AIMS performance standards 
do not require an evaluation of school 
food authority systems of internal 
controls and monitoring procedures. In 
response, the Department proposed on 
September 9,1988 (53 FR 35033) and 
subsequently finalized on March 28, 

1989 (54 FR 12575) revisions to those 
portions of the National School Lunch 
Program regulations (7 CFR part 210) 
which deal with lunch counting and 
claiming procedures. In addition, new 
procedures were added to establish the 
needed internal controls and monitoring 
procedures over school lunch counts. 


As an additional safeguard, for Fiscal 
Year 1989 Congress appropriated $5.2 
million to develop a system for 
independent verification of school food 
service claims. Half of the money was 
earmarked for Federal reviews (Federal 
Review System) and half for training. 
Findings of Federal reviews of a 
nationally representative sample of 
school food authorities conducted 
during Fiscal Year 1989 suggested that 
most schools and school food authorities 
operate the Program in an accountable 
manner. Reviews did, however, reveal 
serious breakdowns in counting and 
claiming procedures in a number of 
schools, particularly in large school food 
authorities. Large school food 
authorities were responsible for 86 
percent of the $2.7 million in claims 
assessed. 

Various training materials have been 
developed and distributed with 
emphasis on Program accountability. 
Specific materials including a video 
tape, pamphlets, daily reminder cards 
and a handbook on accountability were 
developed for training State agency and 
school food authority personnel. 
Outreach to cooperating officials, to 
educate and sensitize them to the 
importance of school lunch 
accountability issues, included a video 
tape, journal articles and participation 
in national conferences. To support all 
of these efforts, a logo was designed and 
materials were developed to raise the 
visibility of accountability issues and to 
market the importance of accuracy and 
accountability in a positive fashion. 

Additional materials are being 
developed on the basic elements needed 
for a successful accountability system. 
These materials, including manuals, 
training video tapes, pamphlets and 
slide-based training, will cover free and 
reduced price applications and 
verification, and meal counting and 
claim consolidation. A manual and 
training module on the unified 
accountability system is scheduled for 
future development. 

While the problem of lunch 
accountability was being addressed, a 
new problem quickly came into focus, 
i.e., the potential overlap of review/ 
audit activity to which the schools were 
being subjected. The AIMS review/audit 
activity, audit activity under OMB 
Circular A-128, State agency review 
activity in Program areas not addressed 
under AIMS, and the Federal Review 
System could pose a burden on the 
everyday operation of the program. 
Congress responded to testimony from 
the American School Food Service 
Association and concluded that a 


unified accountability system was 
needed. 

Section 110 of Public Law 101-147, 
enacted November 10,1989, amended 
the National School Lunch Act (42 
U.S.C. 1751-1769b) by adding a new 
section 22 which states: “There shall be 
a unified system prescribed and 
administered by the Secretary for 
ensuring that local food service 
authorities that participate in the school 
lunch program under this Act comply 
with the provisions of this Act. * * * 
[E]ach State educational agency shall— 
(A) require that local food service 
authorities comply with the provisions 
of this Act; and (B) ensure such 
compliance through reasonable audits 
and supervisory assistance 
reviews. * * * In carrying out this 
section, the Secretary shall—(1) assist 
the State educational agency in the 
monitoring of programs conducted by 
local food service authorities; and (2) 
through management evaluations, 
review the compliance of the State 
educational agency and the local school 
food service authorities with regulations 
issued under this Act. * * * " 

This proposed rule sets forth a series 
of revisions to Program regulations to 
implement these requirements. The new 
unified review system proposed in this 
rule, the Coordinated Review Effort, is 
designed so that State agencies conduct 
supervisory assistance reviews of local 
school food authorities and FNS 
conducts management evaluations of 
State agencies. To provide information 
for the management evaluations, FNS 
would also conduct a number of local 
school food authority supervisory 
assistance reviews. These local school 
food authority reviews would count 
towards the State agency review 
requirements, where applicable. This 
Coordinated Review Effort would 
replace AIMS and other Program 
monitoring requirements (except for 
those required by Federal and State 
statutes or regulations or OMB 
Circulars), and the Federal Review 
System. The Office of Inspector General 
and the General Accounting Office 
would, however, continue to conduct 
Program audits as deemed necessary. 

Commenters should note that both the 
proposed review requirements and the 
scope of review are new. AIMS and 
Federal Review provided a great deal of 
insight into problem areas, a number of 
which could be resolved by fine tuning 
existing Program requirements. This 
proposed rulemaking presents a series 
of revisions which are intended to 
present a streamlined, unified system of 
accountability, not an overlapping 
patchwork of requirements. As a result, 
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commenters are urged to evaluate this 
proposal on its own merits, rather than 
by comparing the Coordinated Review 
Effort to AIMS or Federal Review. Due 
to the complexity of this regulation 
commenters are asked to identify the 
section number and paragraph for each 
comment area. 

The Coordinated Review Effort would 
require a review of large school food 
authorities once every three years and a 
review of small school food authorities 
once every five years. To allow State 
agencies an opportunity to train staff 
and make any needed changes, the 
Department plans to make final 
regulations effective on July 1,1991. The 
first year of the Coordinated Review 
Effort would begin July 1,1991 and end 
June 30,1992. 

In order to assist the reader, an 
outline of this preamble is provided as 
follows: 

Overview of the Coordinated Review 
Effort 

I. Supervisory Assistance Reviews 

A. Scope of Review 
Critical Areas of Review 
General Areas of Review 

B. The Supervisory Assistance Review 

Process 
Definitions 
Timing of Reviews 
Scheduling School Food Authorities 
Number of Schools to Review 
Follow-up Reviews 
Review Thresholds 
Scope of Follow-up Reviews 
Follow-up Activities 
Exit Conference and Notification 
Corrective Action 
Corrective Action Plans 
Withholding Payment 
Fiscal Action 

Reporting and Recordkeeping 
FNS Review Activity 

II. Management Evaluations 

III. Miscellaneous Amendments 
210.2 Definitions 

210.5 Payment Process to States 

210.7 Reimbursement to School Food 
Authorities 

210.8 Claims for Reimbursement 

210.10 Lunch Components and Quantities 
210.19 Additional Responsibilities 
7 CFR Parts 215, 220 , 235 and 245 

Overview of the Coordinated Review 
Effort 

This rulemaking proposes the 
Coordinated Review Effort, a unified 
framework for monitoring State agency 
and school food authority 
administration of school nutrition 
programs. The proposed Coordinated 
Review Effort is a two-part system 
composed of management evaluations 
and supervisory assistance reviews. 
Management evaluations would be 


conducted by FNS, while most of the 
supervisory assistance reviews would 
be conducted by the State agency. 

While the emphasis of the review 
effort would be on the National School 
Lunch Program, the proposed rule also 
provides for limited monitoring of the 
School Breakfast and the Special Milk 
Programs and meal supplements in after 
hour care programs. Reimbursement for 
meal supplements in after hour care 
programs operated in schools is a new 
aspect of the National School Lunch 
Program, mandated by Public Law 101- 
147. Proposed regulations implementing 
this provision are expected to be 
published in the Federal Register in the 
near future. Unless otherwise noted, 
references in this preamble to 
management evaluations and 
supervisory assistance reviews of the 
administration of the National School 
Lunch Program do not include meal 
supplements served by schools in after 
school hour care programs. Meal 
supplements in the lunch program and 
milk/meals served in the Special Milk 
and the School Breakfast Programs 
would, however, be routinely reviewed 
in follow-up reviews. 

Under this proposal, the management 
evaluations would provide for a 
comprehensive monitoring of each State 
agency’s administration of the National 
School Lunch Program, including a 
review of the State agency’s compliance 
with the monitoring requirements under 
this proposal. To ascertain the 
effectiveness of each State agency’s 
administration of the Program, FNS 
would conduct supervisory assistance 
reviews of school food authority 
operations as part of the management 
evaluation process. The proposed scope 
and process of the supervisory 
assistance review is described later in 
this preamble. 

FNS may assist the State agency in 
conducting a supervisory assistance 
review or follow-up review, or may 
conduct such reviews independently. 
When FNS conducts a supervisory 
assistance review or follow-up review, 
the FNS-conducted reviews would count 
toward meeting the State agency’s 
review requirements. In all cases, FNS 
would coordinate school food authority 
selection to ensure no unintended 
overlap exists. When FNS conducts a 
supervisory assistance review or follow¬ 
up review, FNS would provide the State 
agency with the review findings so that 
the State agency could pursue all 
needed follow-up activities. 

The proposal would require the State 
agency to conduct a supervisory 
assistance review of all large school 
food authorities at least once during a 
three-year review cycle, and of all small 


school food authorities at least once 
during a five-year review cycle. 

The supervisory assistance review 
would focus on “critical” and “general” 
areas. The critical areas are those areas 
that can be directly linked to the 
reimbursement for a lunch, i.e., 
certification, lunch counts, and lunch 
components. The general areas are 
either those areas not directly linked to 
reimbursement but equally important to 
the integrity of the Program or those 
areas directly linked to reimbursement 
but difficult to monitor, i.e., use and 
storage of donated foods, quantities of 
food items, etc. 

If, during the course of a supervisory 
assistance review, the State agency 
observes violations of the critical areas, 
corrective action, documentation of the 
corrective action and fiscal action 
would be required. If those critical area 
violations exceed any one of the 
specified review thresholds, corrective 
action plans and follow-up reviews 
would also be required. 

If the State agency observes violations 
of the general areas of review, the 
proposal would require corrective action 
and documentation of the corrective 
action. While the proposal encourages 
State agencies to take fiscal action and 
conduct follow-up reviews for 
significant violations of the general 
areas of review, fiscal action and 
follow-up reviews are not required. 

In order to ensure that FNS and State 
agency reviews are conducted in the 
same manner, the proposal would 
require the use of a standard review 
form. FNS, in cooperation with State 
agencies, will develop a standard 
review form to be used in all 
supervisory assistance reviews. The 
State agency may supplement the 
review form, as needed. 

I. Supervisory Assistance Reviews 

This portion of the preamble discusses 
the scope and process of the superv isory 
assistance review. 

A. Scope of Review 

The proposed supervisory assistance 
review is composed of two parts—the 
critical areas and the general areas. The 
critical areas of review would evaluate 
three major aspects of the Program 
directly linked to reimbursable lunches, 
i.e., certification of eligibility for free 
and reduced price lunches, lunch counts 
and lunch components. The general 
areas would include a number of other 
equally important Program 
requirements, e.g., implementation of the 
free and reduced price policy statement 
and verification procedures; food 
quantities; competitive foods; 
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nonprofitability; etc. These areas are 
either not directly linked to 
reimbursement or directly linked to 
reimbursement but difficult to monitor. 
For these reasons, the general areas 
would be reviewed through a framework 
that is somewhat less rigorous than that 
used for the critical areas of review. The 
Department is very interested in State 
agency comment regarding the content 
of the critical and general areas. 

To ensure consistency at the local 
level, proposed § 210.18(f)(1) requires a 
standard supervisory assistance review 
form to be used by all reviewers. The 
form will be developed by FNS, in 
cooperation with the State agencies. 

State agencies may, however, 
supplement the review form, as needed. 

Paragraph (f)(2) of the proposal states 
that the supervisory assistance review 
and follow-up review must cover, at a 
minimum, the most recent month for 
which a Claim for Reimbursement wa9 
submitted in the current school year. 
Consistent with the Department's effort 
to improve Program management, the 
Department recognizes that situations 
may arise where it may be to the benefit 
of the Program to allow State agencies 
to visit school food authorities in the 
beginning of the school year, prior to the 
submission of any claim for that year. 

To accommodate these situations, the 
proposal would authorize State agencies 
to review a school food authority early 
in the school year (prior to the 
submission of a Claim for 
Reimbursement) provided that the State 
agency obtains the Department’s 
approval. Approval would generally be 
granted in those situations where the 
need for technical assistance is likely to 
outweigh review objectives (e.g., school 
food authority new to the Program, new 
food service director). Fiscal action 
would, in this instance, include 
correction of records prior to the 
submission of a Claim for 
Reimbursement. The Department would 
appreciate receiving any comments 
addressing the “review period*' when 
reviews are conducted early in the 
school year before a Claim for 
Reimbursement has been filed. 

To prevent duplication of effort and to 
facilitate the review process, 

§ 210.18(f)(3) would allow the State 
agency to build the supervisory 
assistance review upon any recent and 
currently applicable findings from 
federally-required audit activity or from 
any State-imposed audit requirements. 
Such findings may be used only insofar 
as they pertain to the reviewed school(s) 
or the overall operation of the school 
food authority and they are relevant to 
the review period. FNS expects this 


provision to be especially useful in 
reviewing the general areas which are 
designed to have a more limited review 
activity than the critical areas. 
Specifically, previous audit activity 
would likely be of most assistance in a 
review of the school food service's net 
cash resources. 

Critical Areas of Review. Section 
210.18(g) of the proposal specifies the 
critical dreas of review, i.e„ 
performance standards, which set forth 
expected levels of performance. Each 
proposed performance standard has a 
review threshold which, if exceeded, 
would result in a corrective action plan 
and follow-up review activity in all large 
school food authorities exceeding a 
review threshold and in at least 25 
percent of all small school food 
authorities exceeding a review 
threshold. The requirements for the 
corrective action plan and follow-up 
review activity are discussed later in the 
preamble. 

Commenters will note that the 
proposed performance standards 
specified in the critical areas of review 
bear a strong resemblance to the 
performance standards in the existing 
AIMS regulation. Proposed Performance 
Standard 1 has been derived from the 
existing Performance Standard 1, with 
only minor revisions to accommodate 
the direct certification process 
authorized in Public Law 101-147. 
Proposed Performance Standard 2 is a 
combination of existing Performance 
Standards 2 and 3 which emphasize all 
lunch counting, recording, consolidating, 
and reporting activities. Proposed 
Performance Standard 3, derived from 
the existing Performance Standard 4, 
adopts the component standard with 
only minor technical revisions. 

Performance Standard 1 

Recently enacted Public Law 101-147 
made provision for a simplified 
certification process for children who 
are members of households receiving 
benefits under the Food Stamp Program 
or Aid to Families with Dependent 
Children (AFDC). Specifically, section 
9(b)(1)(C) of the National School Lunch 
Act, as amended, (42 U.S.C. 
1758(b)(1)(C)) was revised to allow any 
school food authority to “certify any 
child as eligible for free or reduced price 
lunches or breakfasts, without further 
application, by directly communicating 
with the appropriate State or local 
agency to obtain documentation of such 
child’s status as a member of—(I) a 
household that is receiving food stamps 
under the Food Stamp Act of 1977; or (II) 
a family that is receiving assistance 
under the program for aid to families 
with dependent children under part A of 


Title IV of the Social Security Act.” The 
Department intends to publish a 
proposed rule revising 7 CFR part 245 to 
implement this direct certification 
process. The proposed rule is expected 
to be published in the Federal Register 
in the near future. 

In response to this legislated change, 
the existing Performance Standard 1 
would be revised to focus on each 
child's eligibility rather than on each 
child's application. Thus, the proposed 
Performance Standard 1 would read: 
“Each child's eligibility for free and 
reduced price lunches is correctly 
approved or denied in accordance with 
the applicable provisions of 7 Cl’R part 
245." 

The scope of review for Performance 
Standard 1 would also be revised, in 
part to accommodate the revised 
performance standard, but also to 
include the evaluation of the direct 
certification process for the current 
school year. 

Proposed 5 210.18(g)(1) would require 
the State agency to examine all free and 
reduced price eligibility determinations 
made for each reviewed school since the 
beginning of the current school year. In 
the case of the application process, the 
State agency would evaluate whether 
each child’s application is complete and 
correctly approved or denied in 
accordance with 7 CFR part 245, 
Determining Eligibility for Free and 
Reduced Price Meals and Free Milk. 
Since a review of each child’s 
application for the current school year 
may constitute a review burden on the 
State agency, this proposal would 
continue to authorize State agencies to 
review a statistically valid sample of 
applications, as currently authorized 
under existing regulations. Proposed 
paragraph (g)(l)(i) restates the existing 
limitations on sample size. 

In those cases where the local food 
stamp or AFDC agency certifies that a 
child is a member of a currently certified 
food stamp or AFDC household State 
agencies would also evaluate the direct 
certification process. Specifically, 
proposed paragraph (g)(l)(ii) would 
require the State agency to determine 
that the certification on behalf of the 
AFDC or the Food Stamp Program is 
official all the information required 
under $ 245.8 is complete; such children 
were enrolled in the reviewed school 
during the review period; and there is a 
system in place to update eligibility 
status resulting from a household's 
decision to decline school meal benefits 
or any notification from the household 
that it is no longer certified to receive 
Food Stamp or AFDC benefits. A 
corresponding change is proposed to 
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§ 210.9(b)(18) to ensure documentation 
of the direct certification process is 
maintained by the school food authority 
and is also readily retrievable by school. 

In addition to determining whether the 
eligibility determinations are correctly 
approved or denied in accordance with 
the provisions of 7 CFR part 245, 
paragraph (g)(l)(iii) of this proposal 
would require the State agency to 
ensure that the previous year's eligibility 
determinations are not used after 30 
operating days following the first day of 
school, or as otherwise established 
within the 30 operating day timeframe 
by the State agency. This rulemaking 
proposes a corresponding amendment to 
7 CFR part 245 to add the 30 operating 
day limitation, thus codifying existing 
practice. 

Performance Standard 2 

Proposed Performance Standard 2 
states "All free, reduced price and paid 
lunches claimed for reimbursement are 
served only to children eligible for free, 
reduced price and paid lunches, 
respectively; and counted, recordeo, 
consolidated and reported through a 
system which consistently yields correct 
claims." 

To evaluate compliance with this 
performance standard, proposed 
5 210.18(g)(2) would require the State 
agency to determine that for each day of 
operation for the review period, the 
number of free, reduced price and paid 
lunches claimed for each reviewed 
school is not more than the number of 
lunches served to children eligible for 
free, reduced price and paid lunches, 
respectively, in those schools for the 
review period. In addition, the State 
agency would determine that a lunch 
counting system is being used which 
accurately counts, records, consolidates 
and reports the reimbursable lunches 
served, by type. 

Proposed paragraph (g)(2)(i) would 
require the State agency to establish the 
number of children eligible for free 
lunches, reduced price lunches and paid 
lunches for the review period for each 
school reviewed. These numbers are 
extrapolated from the review of 
eligibility determinations required under 
proposed Performar.ee Standard 1, and 
the review of the system to issue 
benefits and update eligibility status 
required under proposed Performance 
Standard 2. 

Under proposed Performance 
Standard 2, the State agency would 
evaluate the system for issuing benefits 
and updating eligibility status by 
validating the mechanism(s) the 
reviewed school uses to provide benefits 
to currently eligible children, e.g., a 
master list. In addition, the State agency 


would determine whether the system is 
adequate and reflects changes due to 
verification findings, transfers, and 
reported changes in household size or 
income on a timely basis. As required 
under § 210.7(c)(1) of the proposal, such 
changes must be made within three 
operating days of the date the school 
food authority receives official 
notification of the change or makes the 
final decision on a child’s eligibility 
status. For further discussion of this 
change, refer to S 210.7 under the 
"Miscellaneous Amendments" section of 
this preamble. 

In addition to establishing the number 
of eligible children, by type, for the 
review period, and evaluating the 
system to issue benefits and update 
eligibility status, the State agency would 
determine whether the lunch counting 
system yields correct claims. Proposed 
paragraph (g)(2)(i) identifies three tests 
which are intended to establish whether 
the lunch counting system yields correct 
claims. While these tests reflect an 
effort to standardize a minimum level of 
review, State agencies are strongly 
encouraged to perform a more extensive 
review. 

The first test of the lunch counting 
system, as proposed, would require the 
State agency to perform an edit check, 
i.e., compare (a) the daily lunch counts, 
by type, for each reviewed school for the 
review period, to (b) the product of the 
number of children determined by the 
school/school food authority to be 
eligible for free, reduced price and paid 
lunches in each reviewed school for the 
review period multiplied by an 
attendance factor. If the lunch count, for 
any type, significantly exceeds the 
product of the number of eligibles, for 
that type, times an attendance factor, 
documentation showing good cause 
must be available. 

The second test, as proposed, would 
require that, in each reviewed school, 
each type of food service line is 
reviewed to ensure that accurate point 
of service lunch counts are obtained, by 
type, and those lunch counts are 
correctly counted and recorded. As 
required under existing regulations, the 
point of service lunch counts must be 
taken at a point (generally the end of 
each serving line) where it can be 
readily determined that an eligible child 
has been served a meal meeting the 
component requirements of the lunch 
pattern set forth in § 210.10. If an 
alternative counting system is employed, 
the State agency must ensure that it 
accurately counts reimbursable lunches, 
by type, and is correctly implemented as 
approved by the State agency. In 
assessing these point of service lunch 
counts, the State agency would ensure 


that all lunches, including prepaid and 
charged lunches, are correctly counted, 
recorded, consolidated and reported for 
the day the lunches are served. 

The third test, as proposed, would 
require that the lunch counts, by type, 
are validated at the school food 
authority to ensure that they are 
correctly consolidated, recorded, and 
reported by the school food authority on 
the Claim for Reimbursement. 

Relationship Between Performance 
Standards 1 and 2 

Before addressing Performance 
Standard 3, the Department would like 
to take this opportunity to discuss the 
relationship between proposed 
Performance Standard 1 and the First 
part of proposed Performance Standard 
2 to ensure a common understanding 
exists concerning the distinction 
between these two standards. 

Proposed Performance Standard 1 i 3 
designed to look at the certification 
process, i.e., whether the school food 
authority is properly approving and 
denying children for free and reduced 
price benefits. Evaluation of the 
certification process entails examining 
all eligibility determinations to ensure 
that the applications are complete as 
required in § 245.5 and, (a) if the 
household provided income information, 
the income and household size fall 
within the Income Eligibility Guidelines 
or, (b) in the case of the Food Stamps 
and AFDC direct certification process, 
that the direct certification process 
meets the requirements of the 
implementing regulations. 

This comprehensive review under 
Performance Standard 1 should result in 
the identification of eligibility 
determinations that are incorrectly 
approved or denied. This information is 
used as the basis for the evaluation of 
the first part of proposed Performance 
Standard 2 which states: "All free, 
reduced price and paid lunches claimed 
for reimbursement are served only to 
children eligible for free, reduced price 
and paid lunches, respectively * * V 
Fiscal action relating to Performance 
Standard 1 will occur when the number 
of children incorrectly approved, 
identified during a review of proposed 
Performance Standard 1, cause an 
adjustment to the lunch count in 
proposed Performance Standard 2. 

Performance Standard 3 

Proposed Performance Standard 3 
states "Lunches claimed for 
reimbursement within the school food 
authority contain food items/ 
components as required by Program 
regulations." 
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To evaluate this performance 
standard, proposed 5 210.18(g)(3) would 
require the State agency to observe the 
serving line(s) for the day of the review 
to determine whether all required food 
items/components are offered. The 
State agency would also observe a 
significant number of the Program 
lunches counted at the point of service 
for each type of serving line to 
determine whether those lunches 
contain the required number of food 
items/components. 

In addition to these "day of review" 
checks, the State agency would also be 
required to review the production 
records and menus for the review period 
to determine whether all required food 
items/components are offered. 

This rule also proposes to clarify the 
production record requirement under 
§ 210.10(b) of existing regulations. Under 
the proposed rule, $ 210.10(b) would 
require that production and menu 
records would continue to be 
maintained to demonstrate that the 
required number of food components 
and food items are offered on any given 
day. In addition, production records 
would be required to include sufficient 
information to evaluate the menu's 
contribution to the lunch pattern 
specified in 5 210.10. The proposed rule 
would also delete the existing reference 
to participation records since this 
reference is duplicative of the 
participation records requirement under 
existing 5 210.7(c). 

Recent efforts to ensure Program 
accountability cannot overshadow the 
resolve to provide nutritious lunches to 
children each school day. Schools are 
strongly encouraged to choose and 
prepare food items so that children are 
offered a pleasing array of foods which 
are nutritious and foster good eating 
habits. To assist in the development of 
good eating habits, the Department, in 
conjunction with the U.S. Department of 
Health and Human Services, plans to 
issue a publication entitled "Dietary 
Guidance for Child Nutrition Programs." 
This publication and supplemental 
materials provided by the Department 
are intended to assist schools in offering 
school children a nutritious lunch each 
school day. 

The nutritional quality of the meal is 
as critical an area of operation as are 
the eligibility determination and lunch 
count processes. In conducting 
supervisory assistance reviews, it is 
incumbent upon the State agency to 
offer technical assistance where the 
State agency finds poor food service 
management practices leading to 
decreasing or low student participation 
and/or poor student acceptance of the 
Program or of food served. This would 


include an evaluation of whether the 
menus are planned and prepared in 
accordance with the established meal 
pattern requirements and according to 
the nutritional recommendations in the 
guidance materials provided by the 
Department. 

General Areas of Review, Section 
210.18(a) of existing Program regulations 
requires State agencies to monitor 
school food authorities for general 
Program compliance through audits, 
supervisory assistance reviews, school 
visits, and other means. In accordance 
with this requirement, State agencies 
have individually established review 
formats to monitor the general area 
requirements covered in the proposed 
rule. As a result. State agencies differ 
widely in their interpretations of the 
monitoring requirements and in the 
content of review. 

In keeping with the mandate of Public 
Law 101-147 to create a unified review 
system, the proposed { 210.18(h) would 
replace this existing compliance review 
requirement with specific review 
requirements for ten major Program 
areas that are not included in the critical 
areas of review. The ten proposed 
review areas, referred to as "general" 
area requirements, are as follows: 
implementation of the free and reduced 
price policy statement and verification 
procedures; food quantities; competitive 
foods; use and storage of donated foods; 
nonprofit school food service account; 
civil rights; procurement practices; food 
service management companies; 
monitoring responsibilities; and 
reporting and recordkeeping. 

Adherence to these requirements is 
considered to be essential to 
maintaining the integrity of the Program. 
Many of the general areas of review, 
such as food quantity requirements, food 
service management companies, and 
procurement practices, directly affect 
the quality of lunches served to school 
children. Some of the other general 
areas, such as civil rights requirements 
and implementation of the free and 
reduced price policy statement, ensure 
that Program benefits are available to 
all school children in need of them, and 
that children eligible for benefits are not 
overtly identified or discriminated 
against because of their eligibility for 
Program benefits. 

In stipulating the ten general areas of 
review, the Department intends to target 
a number of existing, significant 
Program requirements. While the State 
agency has the option of adding to these 
review requirements, the State agency 
would be required to adhere to the 
monitoring requirements of this section. 
State agencies are encouraged to take 
fiscal action for violations of these 


general areas; however, fiscal action is 
not required. 

The Department recognizes that each 
of the general areas of review is a 
Program area which could result in 
significant review activity. Since the 
review activity in the general areas is 
intended to have a limited focus which 
will attempt to identify problems in the 
most efficient manner possible, the 
Department proposes in § 210.18(0(3] to 
allow State agencies to rely on any 
recent and currently applicable findings 
from Federally-required audit activity or 
from any State-imposed audit 
requirements. This provision is likely to 
be most beneficial in the review of net 
cash resources. 

The Department recognizes that State 
agencies have developed a great deal of 
expertise in monitoring a number of 
these general areas. Any comments 
concerning the content of the general 
areas, areas to exclude, areas to include, 
etc., are encouraged. The Department 
intends to convene a meeting of State 
and Regional personnel to develop 
guidance on each of the review areas 
and the corresponding portion of the 
review form. The Department believes 
that this cooperative effort will result in 
a reasonable and effective monitoring 
effort. 

The proposed review requirements for 
the general areas are as follows: 

Free and Reduced Price Process 

Proposed § 210.18(h)(l)(i) requires the 
State agency to evaluate whether the 
free and reduced price policy statement 
has been implemented as approved. 
Proposed paragraphs (h)(1) (ii)-(vi) 
concern the verification process for free 
and reduced price eligibility. Under 
these paragraphs, the State agency 
would evaluate whether the required 
minimum number of applications is 
verified and that the selection method is 
in accordance with the provisions of 
§ 245.6a and FNS Instructions. The State 
agency would also establish that the 
required verification has either been 
completed by the December 15 deadline, 
or, if the review occurs prior to the 
December 15 deadline, that the 
verification activities that have occurred 
to date represent a good faith effort that 
will result in compliance with § 245.6a. 

Furthermore, the State agency would 
confirm that the verification process is 
completed for each application verified 
by or on behalf of the reviewed schools. 
Verification is considered complete 
when either a child’s eligibility for the 
level of benefits for which it was 
approved is confirmed or changed to a 
higher level, or a letter of adverse action 
is sent. 
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In order for the State agency to 
monitor the verification activities 
described in the above paragraph, this 
rule would expand the verification 
recordkeeping provisions of § 245.6a(c) 
and make a corresponding change in the 
recordkeeping summary in § 210.15(b). 
Accordingly, the school food authority 
would be required to (a) ensure that 
verified applications are readily 
retrievable, by school, for State agency 
review, and are supported by all 
documents submitted by the household 
in an effort to confirm eligibility or by 
reproductions of those documents, and 
(b) maintain documentation of eligibility 
changes as a result of verification 
activity, and all relevant 
correspondence with the household 
selected for verification. These proposed 
recordkeeping requirements are 
believed to be an integral part of the 
State agency monitoring of verification 
activities. 

Proposed paragraph (h)(l)(vii) 
requires a review of the lunch count 
system to ensure that children eligible 
for free and reduced price lunches are 
not overtly identified. 

Review of the free and reduced price 
process is presented as a general area 
since many of the free and reduced price 
requirements are not directly linked to 
the service of a reimbursable meal. 
However, commenters will note that if, 
as a result of a change in eligibility 
status, a child is determined to be 
ineligible to receive either free or 
reduced price benefits, fiscal action 
would be taken in accordance with the 
review requirements for proposed 
Performance Standard 2 of the critical 
areas. 

Food Quantities 

Proposed § 210.18(h)(2) would require 
that, for each school reviewed, the State 
agency observe a significant number of 
Program lunches counted at the point of 
service for each type of serving line to 
determine whether those lunches appear 
to provide food items in the quantities 
required under the existing § 210.10. 
When visual observation suggests that 
quantities are insufficient, the State 
agency would review the reviewed 
school’s production and participation 
records for each day of the review 
period to determine that required 
minimum amounts of food were 
available for service. 

The Department recognizes that the 
preparation and service of lunches is, by 
nature, an inexact process. However, 
since the lunch patterns are designed so 
that the nutrients of the lunch, averaged 
over a period of time, approximate one- 
third of the Recommended Dietary 
Allowances, it is imperative that 


children are offered the required 
quantities specified in § 210.10 of the 
existing regulations. 

Competitive Foods: 

Section 210.11 of existing Program 
regulations specifies limitations on the 
sale of foods in competition with 
lunches served under the Program. In 
order to monitor for compliance with 
these competitive food provisions, 

§ 210.18(h)(3) proposes that, for each 
school reviewed, the State agency 
determine, through on-site observation 
and examination of any relevant 
information, that "food of minimal 
nutritional value” is not sold in the food 
service area during the lunch periods. 
The proposed rule also requires the 
State agency to determine that income 
from the sale of allowable competitive 
foods is used to benefit the nonprofit 
school food service, the school, or 
student organizations approved by the 
school, as currently required by 
§ 210.11(b). 

Use and Storage of Donated Foods 

In order to ensure that donated foods 
are used in the most constructive 
manner possible, proposed § 210.18(h)(4) 
would require the State agency to 
ensure that school food authorities 
accept and use food donated by the 
Department in as large amounts as may 
be efficiently utilized by the nonprofit 
school food service. The State agency 
would also determine whether, for each 
school reviewed, storage facilities for 
donated foods meet the provisions of 7 
CFR 250.14(a), which states that such 
facilities must properly safeguard 
against theft, spoilage, and other loss. If 
any problems are apparent, the State 
agency would refer such problems to the 
appropriate agency in the State (if it is 
other than the State Education Agency). 
Additionally, the State agency would 
determine that donated foods are used 
only for the nonprofit school food 
service as authorized in accordance 
with 7 CFR 250.13(a)(1) and by FNS 
Instructions 770-1 and/or 712-1. 

Nonprofit School Food Service 

Proposed § 210.18(h)(5) would require 
the State agency to evaluate whether the 
nonprofit school food service account is 
in compliance with the provisions of 
§ 210.14 of existing Program regulations. 
Specifically, the State agency would 
ensure that the school food authority 
maintains separate and distinct 
nonprofit school food service accounting 
which includes records of income and 
expenditures. In addition, the State 
agency would evaluate whether the 
revenues from the nonprofit school food 
service account are used in accordance 


with the provisions of existing 
§ 210.14(a), i.e., only for the operation or 
improvement of the nonprofit school 
food service, unless otherwise 
authorized by FNS. The State agency 
would also ensure that net cash 
resources do not exceed three months’ 
average expenditures for the school food 
authority’s nonprofit school food 
service, unless otherwise approved by 
the State agency, in accordance with the 
existing § 210.19(a). Finally, the State 
agency would determine that 
nonprogram lunches are priced in 
accordance with Program guidelines, to 
ensure that Program funds are not used 
to subsidize nonprogram lunches. 

Due to the potential for an extensive 
review in this area. State agencies are 
encouraged to utilize any recent and 
currently applicable findings from 
Federally-required audit activity or from 
any State-imposed audit requirements. 

Civil Rights 

Proposed § 210.18(h)(6) would require 
the State agency to monitor the school 
food authority’s compliance with 
§ 210.23(b) of existing Program 
regulations to ensure that Program 
benefit determinations are non- 
discriminatory. that students eligible for 
Program benefits are not discriminated 
against because of their eligibility, and 
that no inappropriate barriers to 
participation exist in the Program. 

Procurement Practices 

Proposed § 210.18(h)(7) would require 
the State agency to evaluate the school 
food authority for compliance with the 
procurement provisions described in 
existing § 210.21, which are intended to 
ensure that materials and services used 
in the Program are obtained efficiently, 
economically, and in compliance with 
applicable laws, executive orders, and 
regulations. 

Food Service Management Companies 

Proposed § 210.18(h)(8) would require 
the State agency to determine whether 
(a) the school food authority is 
complying with § 210.16 and ensures 
that the food service operation conforms 
to the school food authority’s agreement 
with the State agency under the 
Program, and (b) the food service 
management company adheres to the 
requirements for such contracts as 
described in existing § 210.16. In 
addition, the State agency must evaluate 
whether the school food authority 
complied with existing § 210.21 in the 
selection of a food service management 
company. 
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Monitoring Responsibilities 

Proposed § 210.18(h)(9) would require 
the State agency to ensure that the 
school food authority conducts on-site 
reviews in accordance with existing 
requirements in § 210.8(a)(1) and 
monitors lunch counts in accordance 
with existing requirements in 
§ 210 . 8 (a)( 2 ) and (a)(3). Since the 
publication of the final rule concerning 
Accountability in the Program in the 
Federal Register on March 28,1989 (54 
FR12575), a number of questions have 
arisen concerning one aspect of the 
school food authority lunch count 
monitoring requirements, i.e. edit 
checks. This rulemaking proposes a 
number of technical amendments to 
§ 210.8 to clarify the edit check 
provisions and to make those provisions 
more effective in identifying spurious 
lunch counts. The “Miscellaneous 
Amendments’* portion of this preamble 
addresses the proposed revisions in 
more detail. 

Reporting and Recordkeeping 

Proposed § 210.18(h)(10) would 
require the State agency to determine 
whether the school food authority has 
an adequate reporting and 
recordkeeping system, and maintains on 
file the documents required under 7 CFR 
parts 210 and 245, including verified 
applications and documentation, or 
source documents, in support of the 
verified application as would be 
required under § 245.6a(c) of the 
proposal. 

B. The Supervisory Assistance Review 

Process 

Definitions. A number of definitions 
are provided in § 210.18(b) of this 
proposed rule. The term “supervisory 
assistance review” is proposed to mean 
the initial comprehensive on-site 
evaluation of both critical and general 
areas in all school food authorities 
participating in the Program. The critical 
and general areas of review are 
specified in § 210.18 (g) and (h) of the 
proposed rule, respectively. “Follow-up 
reviews” is proposed to mean any visit 
to a school food authority subsequent to 
the supervisory assistance review to 
ensure corrective actions are taken. 

Documented corrective action is 
proposed to mean written notification 
from the school food authority to the 
State agency describing the completed 
corrective actions for each violation and 
the dates of completion. Participation 
factor is proposed to mean the 
percentages of children approved by or 
on behalf of the school for free lunches, 
reduced price lunches, and paid lunches 
who are participating in the Program. 


The free participation factor is derived 
by dividing the number of free lunches 
claimed for any given period by the 
product of the number of children 
approved for free lunches for the same 
period times the serving days in that 
period. A similar computation is used to 
determine reduced price and paid 
participation factors. The number of 
children approved for paid lunches is 
derived by subtracting the number of 
children approved for free and reduced 
price lunches for any given period from 
the number of children enrolled in the 
reviewed school for the same period of 
time, if available. If such enrollment 
figures are not available, the most recent 
total number of children enrolled must 
be used. 

The term “large school food authority” 
is proposed to mean, in any State (i) the 
two largest school food authorities that 
participate in the Program and have 
enrollments of 2,OCX) children or more 
each; and (ii) all other school food 
authorities that participate in the 
Program and have enrollments of 30,000 
children or more each. Commenters will 
note that the term “large school food 
authority” is proposed to revise the 
existing definition of large school food 
authority by replacing the number 
“40,000“ with a lower number “30,000”. 
This change is expected to expand the 
number of large school food authorities, 
thus placing more school food 
authorities on a three-year cycle and 
fewer in the five-year cycle. 

Findings from the Federal Review 
System suggest that larger school food 
authorities generally have management 
problems that are more persistent and 
substantial in scale with greater 
potential for significant financial losses 
than smaller districts. Among the 
participating States, the Department 
estimates 15 States have school food 
authorities with an enrollment between 
30,000 and 40,000. This accounts for an 
increase in the number of large school 
food authorities by approximately 30 
nationwide. However, the number of 
small school food authorities will be 
diminished by 30 overall and, as a result 
of the extended review cycle, the 
number of total small school food 
authority reviews will be reduced by 
approximately 20 percent. Thus, the 
proposed increase in large school food 
authorities is not expected to place an 
undue burden on the State agencies and 
will serve to focus review activity on 
large scale management problems. 

Timing of Reviews. Section 
210.18(c)(1) of this proposed rulemaking 
would require State agencies to conduct 
supervisory assistance reviews of all 
large school food authorities at least 


once during each three-year review 
cycle and of all small school food 
authorities at least once during each 
five-year cycle. The interval between 
reviews of any large school food 
authority would be limited to four years, 
whereas the interval between reviews of 
any small school food authority would 
be limited to six years. 

FNS may, on an individual school 
food authority basis, approve written 
requests for one-year extensions to the 
four/six year review interval if these 
timeframes conflict with efficient State 
agency management of the Program. 
Comments are requested concerning the 
effect the proposed timeframes will have 
on existing review activities. 

As proposed, supervisory assistance 
reviews are to be completed in the 
school year in which the review was 
begun. Although it would not be 
necessary for the State agency to review 
the critical and general areas on the 
same visit, this approach would seem to 
be the most resource efficient. State 
agencies are strongly encouraged to 
conduct supervisory assistance reviews 
of problem school food authorities on a 
more frequent interval than the 
minimum three/five year cycle. 

While the Department believes that it 
is most efficient to conduct first follow¬ 
up reviews in the same school year as 
the supervisory assistance review, 

§ 210.18(c)(2) does not require 
completion of the first follow-up review 
until the following school year. For 
supervisory assistance reviews 
conducted in school years 1991/92 and 
1992/93, first follow-up reviews must be 
conducted no later than February 28 of 
the school year following the 
supervisory assistance review. For 
supervisory assistance reviews 
conducted in school year 1993/94 and 
subsequent years, first follow-up 
reviews must be conducted no later than 
December 31 of the school year 
following the supervisory assistance 
review. 

Scheduling School Food Authorities. 
Under § 210.18(d) of the proposal, the 
State agency would be required to use 
its own criteria in scheduling school 
food authorities for supervisory 
assistance reviews within the 
framework of this rulemaking. The 
Department would, however, strongly 
recommend that the State agency take 
into consideration the findings of the 
edit checks required under existing 
§ 210.8(b); complaints received from 
food service personnel, participating 
households or the general public; 
previous review findings, results of State 
and Federal audits, etc. 
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To ensure no unintended overlap 
occurs with FNS review activity, 
proposed paragraph (d)(1) would require 
the State agency to submit the 
anticipated schedule of school food 
authority reviews in the State 
Administrative Expense Funds (SAE) 
Plan, required under 7 CFR 235.5, at the 
beginning of each three year and each 
five year review cycle to FNS. Each year 
the State agency would also provide any 
needed revisions to update the schedule 
of reviews in the annual SAE Plan 
submission. Updates may reflect new or 
problem school food authorities, needed 
follow-up review activity, 
administrative considerations, etc. The 
reported schedule of reviews would be 
required to include the names of school 
food authorities and the school year in 
which the review is expected to be 
conducted. 

Proposed paragraph (d)(2) would 
require that the names of large school 
food authorities subject to follow-up 
reviews be reported to FNS within 30 
days of the completion of the 
supervisory assistance review. FNS 
intends to use this information to 
determine the scope of FNS review 
activity within the State. 

Based on the annual schedule of 
reviews and any subsequent revisions, 
FNS would notify the State agency of 
the school food authorities where FNS 
will focus its supervisory assistance 
review activity. At this juncture. FNS 
believes it can be of most assistance by 
focusing its review effort in follow-up 
reviews of large school food authorities 
in need of such reviews. 

To further ensure that no unintended 
overlap occurs, proposed paragraph 
(d)(3) states that where FNS or OIG 
conduct a review or investigation in a 
school food authority in accordance 
with $ 210.19(a)(4) (formerly, 

5 210.18(e)], the State agency would be 
required to delay the conduct of a 
scheduled supervisory assistance 
review in that school food authority 
until the following school year. 

Number of Schools to Review. Section 
210.18(e)(1) of the proposal would 
require the State agency to conduct a 
supervisory assistance review in all 
schools meeting any one of the following 
criteria: Elementary schools with a free 
average daily participation (ADP) of !00 
or more and a free participation factor 
of 95 percent or more; secondary schools 
with a free ADP of 100 or more and a 
free participation factor of 75 percent or 
more; combination schools with a free 
ADP of 100 or more and a free 
participation factor of 85 percent or 
more; and any school in which the daily 
lunch counts appear questionable. 
Combination schools are those schools 


with a mixture of elementary and 
secondary grades (e.g.. middle schools). 
The school selection criteria are based 
on the Department’s experience 
conducting reviews under the Federal 
Review System and will permit the State 
agency to target schools with a greater 
potential for problems. The minimum 
number of schools to be reviewed on 
any supervisory assistance review (or 
follow-up review) would be based on 
the table presented in the proposed 
paragraph (e)(2). 

If the school selection criteria 
specified in paragraph (e)(1) fail to focus 
on problem schools, fail to identify the 
minimum number of schools required 
under proposed paragraph (e)(2), or do 
not reflect an effective use of State 
agency resources, proposed paragraph 
(e)(3) would require the State agency to 
employ State agency-developed criteria 
that will identify problem schools. Such 
criteria may include recommendations 
from food service directors based on 
findings from the on-site visits and 
school food authority monitoring 
activities required under 5 210.8(a); 
previous review or audit findings; 
complaints from food service staff, 
school officials, or the general public, 
etc. To minimize the recordkeeping 
burden. State agencies may want to 
supplement the review form to include 
information concerning the applicable 
State-determined selection criterion. 

In any case where the State agency 
identifies schools meeting the school 
selection criteria in proposed paragraph 
(e)(1), but elects not to review those 
schools, proposed paragraph (e)(3) 
would require the State agency to 
document the reasons for selecting 
schools which do not meet the criteria. 

After applying the school selection 
criteria under proposed paragraphs 
(e)(1) and (e)(3). State agencies may 
occasionally find the number of schools 
selected for review exceeds the required 
minimum number of schools for review. 
If the State agency finds it is unable to 
support the resultant workload, the 
State agency may contact FNS to 
discuss the possibility of a cooperative 
review effort. 

If the State agency finds pervasive 
problems in a school food authority, 
proposed paragraph (e)(4) would allow 
FNS to authorize a State agency to cease 
review activities prior to reviewing the 
required number of schools under 
paragraph (e)(1). In such cases. FNS 
might conduct the reviews or it might 
determine that the Program would be 
better served by referring the school 
food authority to the Office of the 
Inspector General. 

Follow-up Reviews. During the course 
of each supervisory assistance review, 


State agencies would measure 
compliance with each of the three 
performance standards identified in the 
critical areas and review for compliance 
with each of the ten general areas of 
review. For violations of Performance 
Standards 2 and 3, State agencies would 
be required to take fiscal action in 
accordance with proposed § 210.18(a). 
and require documented corrective 
action as specified in § 210.18(i)(5). If, in 
the case of any one of the critical area 
performance standards, the errors 
exceed any one of the review 
thresholds, a corrective action plan 
would be required. See discussion of 
"Exit Conference and Notification," 
"Corrective Action." "Corrective Action 
Plan," and "Fiscal Action" later in this 
preamble. 

Proposed § 210.18(i) requires a follow¬ 
up review of all large school food 
authorities exceeding any critical area 
review threshold and at least 25 percent 
of those small school food authorities 
found to be exceeding a critical area 
review threshold. Proposed paragraph 
(i) also requires State agencies to 
conduct additional follow-up reviews of 
any school food authority which has a 
critical area violation exceeding a 
review threshold on the first follow-up 
or any subsequent follow-up review 
regardless of whether such review is 
conducted by FNS or the State agency. 

Paragraph (i)(7) of the proposal would 
authorize FNS to approve written 
requests for exceptions to the follow-up 
review requirement on an individual 
school food authority basis if FNS 
determines that the proposed follow-up 
review requirements conflict with 
efficient State agency management of 
the Program. 

In determining which small school 
food authorities to include in the follow 
up review sample, proposed paragraph 
(i)(l) would require State agencies to 
select those school food authorities 
which have the most serious problems, 
including, but not limited to. systemic 
accountability problems, large 
overclaims, significant lunch pattern 
violations, etc. 

Section 210.18(i)(2) of the proposal 
would also require State agencies to 
review at least the minimum number of 
schools required to be reviewed for the 
supervisory assistance review specified 
in proposed § 210.18(e)(2) during each 
follow-up review. The State agency 
would meet the minimum number of 
schools requirement by selecting those 
schools found, on the initial supervisory 
assistance review, to have significant 
critical area violations. If any additional 
schools must be selected to meet the 
required minimum number, the State 
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agency would select from those schools 
which meet the State agency-developed 
criteria identified under proposed 
§ 210.18(e)(3). 

Review Thresholds . The proposed 
review thresholds, specified in 
§ 210.18(i)(3) are: 

(A) For performance Standard 1—5% 
or more (but not less than 5) of the 
initial free or reduced price eligibility 
determinations reviewed in a school 
food authority are incorrectly approved 
or denied. 

(B) For Performance Standard 2—a 
number of the reviewed schools in a 
school food authority, as specified in 
Table B, have an inadequate system for 
issuing benefits and updating eligibility 
status and for counting, recording, 
consolidating or reporting lunches, by 
type; or the school food authority has an 
inadequate system for consolidating 
lunch counts, by type, or for reporting 
claims. 


Table B 


Number of schools reviewed 

Number of 
schools 
violating 
Perform¬ 
ance 

Standard 2 

1 to 10___ 

1 

11 to 20...... 

2 

21 to 30.... 

3 

31 to 40... 

4 

41 to 50........ 

5 

51 to 60..... 

6 

61 to 70...... 

7 

71 to 80.. 

8 

01 to 90...-. 

9 

91 to 100..... 

10 

101 or more..—... 

# 10 



* 10 plus the number identified above for the 
appropriate increment. 


(C) For Performance Standard 3—5% 
or more of the total number of Program 
lunches observed in a school food 
authority are missing one or more of the 
required food items/components. 

Scope of Follow-up Reviews. 

Proposed § 210.18(i)(4) establishes the 
minimum scope of follow-up review 
requirements. Specifically, the State 
agency is required to (a) for each school 
selected for follow-up, review the 
critical areas for which the review 
thresholds w r ere exceeded by the school 
food authority on a previous review; (b) 
determine whether the school food 
authority has satisfactorily completed 
the corrective actions required for both 
critical and general areas within the 
timeframes established by the State 
agency. (See discussion of the “Exit 
Conference and Notification” later in 
this preamble.); and (c) evaluate 
whether these corrective actions 
resolved the problem(s). While these are 


the minimum requirements, the proposal 
encourages State agencies to review 
both the general and critical areas of 
review for any school which was not 
reviewed under the supervisory 
assistance review. 

In addition to these lunch program 
requirements, proposed paragraph (i)(4) 
would require the State agency to 
evaluate the certification, count and 
meal/milk service for those schools 
selected for a first follow-up review and 
participating in the School Breakfast 
Program (7 CFR part 220) and/or the 
Special Milk Program for Children (7 
CFR part 215) or offering meal 
supplements in after hour care programs 
(7 CFR part 210). After hour care 
programs are discussed in the 
“Overview of the Coordinated Review 
Effort” section of this preamble. The 
Department believes the expansion in 
scope of review will ensure that the 
problems identified in the lunch program 
are not carried over into the other 
school nutrition programs. Any 
problems identified during these 
abbreviated reviews would be resolved 
in accordance with existing procedures. 

Follow-up activities. Critical areas: 
Proposed § 210.18(i)(5) identifies follow¬ 
up activities for critical area violations 
identified on a follow-up review. 
Specifically, if, during the follow-up 
review, the State agency determines that 
corrective actions have not been 
satisfactorily completed in accordance 
with the corrective action plan and/or 
documented corrective action, the State 
agency would (a) require submission of 
a new corrective action plan and 
documented corrective action within 
specified timeframes, (b) take fiscal 
action in accordance with proposed 
§ 210.18(n); and (c) withhold Program 
payments, in accordance with proposed 
§ 210.18(m), until such time as a follow¬ 
up review, requested by the school food 
authority, indicates the problem has 
been corrected. 

If the State agency determines that the 
corrective actions have been completed 
as specified in the corrective action plan 
or in the documented corrective action 
but those corrective actions do not 
effectively resolve the problem(s), the 
State agency would treat the violation 
as a new critical area violation as 
specified in the following paragraphs. 

If new critical area violations are 
observed that exceed a review 
threshold, the State agency would (a) 
require submission of a corrective action 
plan and documented corrective action 
within specified timeframes; (b) take 
fiscal action in accordance with 
proposed § 210.8(n); and (c) conduct a 
follow-up review within six operating 
months of the first follow-up review. If 


new critical area violations are 
observed which do not exceed review 
thresholds, the State agency would (a) 
require documented corrective action 
within specified timeframes; and (b) 
take fiscal action in accordance with 
proposed § 210.18(n). In either instance, 
if adequate documented corrective 
action is not received within those 
timeframes, the State agency would 
withhold Program payments in 
accordance with proposed § 210.18(m), 
until such time as adequate documented 
corrective action is received. 

General areas. Proposed § 210.18(i)(6) 
identifies follow-up activities for general 
area violations identified on a follow-up 
review. Specifically, if. during a follow¬ 
up review, the State agency determines 
that corrective actions have not been 
taken for general area violations in 
accordance with the documented 
corrective action, the State agency 
would withhold Program payments in 
accordance with proposed § 210.18(m), 
until the State agency receives adequate 
documented corrective action. 

If the State agency determines that the 
corrective actions taken did not 
effectively resolve the problem, or if 
new general area violations are 
observed on a follow-up review, the 
State agency would require documented 
corrective action within specified 
timeframes. If adequate documented 
corrective action is not received within 
those timeframes, the State agency 
would withhold payments until such 
time as adequate documented corrective 
action is received. 

Exit Conference and Notification. 
Section 210.18(j) of the proposal would 
require the State agency to hold an exit 
conference at the close of the 
supervisory assistance review and the 
close of any subsequent follow-up 
review in order to discuss violations 
observed, the degree of the violations, 
any necessary corrective action, and the 
deadlines for completion of the 
corrective action. If a corrective action 
plan is required it would be discussed 
during the exit conference. After the 
supervisory assistance review or 
followup, the State agency would 
provide written notification of the 
review findings to the school food 
authority’s Superintendent (or 
equivalent official for a non-public 
school food authority) or authorized 
representative. The written notification 
would include the review findings, the 
needed corrective actions, and the 
deadlines for completion of the 
corrective actions, including the 
submission date for any corrective 
action plan as required under proposed 
§ 210.18(1)(3). 
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While these proposed provisions 
simply restate existing requirements, 
one new condition has been added. The 
proposal would require that when 
violations are observed, the State 
agency must address the deadlines for 
completion of corrective actions at the 
exit conference and in the written 
notification of review findings. These 
deadlines must result in the completion 
of corrective action on a timely basis. 
The Department believes that this 
additional provision is necessary to 
ensure that school food authorities 
complete the required corrective actions 
within a reasonable timeframe. 

Corrective Action. Under 5 210.18(k) 
of the proposed rule, corrective action 
would be required for any violation of 
either critical or general areas of the 
review and would be applied to all 
schools within the school food authority, 
as appropriate. Corrective action may 
include a variety of procedures, such as 
training and technical assistance, or 
recalculation of data to ensure the 
correctness of any claim that the school 
food authority is preparing at the time of 
the review, or other actions. In general, 
corrective action must revise previously 
deficient practices and procedures to 
ensure Program integrity and to further 
ensure that school food authorities do 
not receive reimbursements to which 
they are not entitled under the Program. 

Paragraph (k)(l) of the proposed rule 
specifies the corrective action indicated 
for violations of the verification 
requirements. Specifically, if a school 
food authority verifies less than the 
minimum number of applications 
required, the State agency would require 
the school food authority to complete 
the required number plus three times the 
deficient number of verifications within 
30 operating days of the review. If the 
State agency reviews a school food 
authority prior to the December 15 
deadline for verification and finds it 
likely that the school food authority will 
not meet the verification requirements, 
the State agency would require the 
school food authority to submit either 

(a) written notification that verification 
was completed within the deadline, or 

(b) if not completed on time, 
documented corrective action, including 
the additional verifications required as 
corrective action. Failure to complete 
the number of verifications required 
under proposed paragraph (k)(l) would 
result in withholding of Program 
payments in accordance with proposed 
§ 210.18(m), until the verifications are 
completed. If the verifications required 
under proposed paragraph (k)(l) occur 
after January 1 of each year, the State 
agency would compute fiscal action 


back to the first serving day in January. 
Commenters are asked to pay particular 
attention to the corrective action needed 
for verification. Any suggestions offering 
a constructive alternative to ensure the 
minimum verification requirements are 
met, would be appreciated. 

Proposed paragraph (k)(2) restates the 
corrective action necessary when the 
nonprofit school food service’s net cash 
resources exceeds three months’ 
average expenditures, or such other 
amount approved by the State agency. 
This provision is not new; the proposal 
simply moves and redesignates 
S 210.18(b) of the existing regulations as 
§ 210.18(k)(2). 

Proposed paragraph (k)(3) states that 
if extraordinary circumstances arise 
where a school food authority is unable 
to complete the required corrective 
action within the timeframes established 
by the State agency, the State agency 
may extend the timeframes upon written 
request of the school food authority. 

Proposed paragraph (k)(4) would 
require documentation of corrective 
action for any violation of critical or 
general areas identified in a supervisory 
assistance review or on any follow-up 
review. As proposed, documented 
corrective action may be provided at the 
time of the review; however, it must be 
postmarked or submitted to the State 
agency no later than 30 days from the 
deadline(s) for each required corrective 
action. In addition, the State agency 
would be required to maintain any 
documented corrective action on file for 
review by FNS. 

Corrective Action Plans. Corrective 
action plans are an important tool in the 
implementation of corrective action. 
Section 210.18(1) of the proposed rule 
would require the State agency to 
ensure that corrective action plans are 
completed by all school food authorities 
found to exceed review thresholds in 
any review. The rule further proposes 
that when corrective action plans are 
required, the State agency would assist 
the school food authority in developing 
a corrective action plan which 
addresses the identified problems in the 
reviewed schools and in any other 
affected school under the jurisdiction of 
the school food authority. The corrective 
action plan would specify the corrective 
actions needed and the expected dates 
of completed actions. The plan would be 
written, signed by the individual holding 
the position responsible for signing the 
State agency/school food authority 
agreement, and submitted to and 
approved by the State agency within 60 
days following the exit conference of a 
review. State agencies would be 
permitted to extend the deadline to 90 


days, extensions beyond 90 days may be 
made with written justification to and 
approval by FNS. If review thresholds 
are exceeded on a follow-up review, the 
State agency would require the school 
food authority to implement an amended 
or extended corrective action plan. 

The corrective action plan is 
envisioned as a document which 
identifies the problems, the actions 
needed to correct those problems, and 
the timeframes within which the 
corrective actions need to be taken. The 
corrective action plan does not relieve 
the school food authority of the 
responsibility to provide documentation 
of the corrective actions taken to resolve 
the problems. If, however, corrective 
actions are completed prior to 
submission of the plan, a description of 
the completed corrective action and 
dates accomplished may be included 
with the corrective action plan in lieu of 
submitting additional documented 
corrective action. 

The procedures to develop corrective 
action plans that are required under the 
proposed rule are similar to existing 
requirements. Proposed paragraph (1)(3) 
does, however, add a new provision 
which would require the plan to be 
signed by the individual holding the 
position responsible for signing the 
required State agency/school food 
authority agreement. This new 
requirement is intended to ensure that 
any problems in the administration of 
the Program are elevated to the 
responsible authority. 

Withholding Payment. When critical 
and general violations are identified on 
a supervisory assistance review, 
documented corrective action is 
required. If a school food authority fails 
to implement corrective action or is 
recalcitrant in submitting the required 
documentation, 5 2l0.18(m) of the 
proposal would require the State agency 
to withhold all National School Lunch 
Program payments to the school food 
authority. Withholding payments means 
all Program payments would be held by 
the State agency until such time as 
adequate action can be demonstrated. 
School food authorities may continue to 
participate in the Program and would 
continue to earn Program funds. Such 
funds would, however, be released only 
upon completion of corrective action. 

Under the proposal, the State agency 
would be required to withhold all of the 
school food authority’s Program 
payment when (a) the State agency does 
not receive a required corrective action 
plan within the specified timeframes, or 
(b) the corrective action plan does not 
adequately reflect the corrective actions 
specified during the exit conference or 
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in follow-up correspondence, or (c) the 
corrective action is not completed and/ 
or documented corrective action is not 
provided within the timeframes 
established during the exit conference, 
or as otherwise extended by the State 
agency, or (d) if the appropriate number 
of corrective action verifications 
mandated under proposed 5 210.18(k)(l) 
are not conducted within 30 operating 
days from the date of the review, or (e) 
if, on a follow-up review, the State 
agency finds that corrective actions 
have not been taken as specified in the 
corrective action plan and/or in the 
documented corrective action. 

Proposed paragraph (m)(2) specifies 
the duration of the withholding of 
Program payments. When on a follow¬ 
up review, the State agency findi? 
corrective actions have not been taken 
as specified in the corrective action plan 
and/or documented corrective action, 
the withholding of payment would 
remain m effect until the State agency 
can affirm corrective action has 
occurred on a subsequent follow-up 
visit. In all other cases, withholding of 
Program payments would remain in 
effect until adequate documented 
corrective action is received by the 
State agency. Subsequent to the State 
agency’s acceptance of the corrective 
actions, payments would be released for 
any lunches served in accordance with 
the provisions of this part during the 
period the payments were withheld. 

To ensure that the withholding of 
Program payment provision serves to 
improve, not harm, Program operations, 
proposed paragraph (m){3) states that 
FNS may authorize the State agency to 
limit the withholding of payment 
provision to an amount less than the 
total Program payments required under 
proposed paragraph (m)(l). 

In the event FNS finds that the State 
agency failed to withhold Program 
payment, as required, proposed 
paragraph (m)(4) states that FNS may 
suspend or withhold Program payments, 
in whole or in part, to those State 
agencies failing to withhold Program 
payments in accordance with proposed 
paragraph (m)(l) and may withhold SAE 
funds in accordance with 7 CFR 
235.11(b). The withholding of payment 
would remain in effect until such time as 
the State agency documents compliance 
with the withholding of payment 
provision. 

A new § 210.24, Withholding, 
payments, has been added to clearly 
restate the State agency’s authority to 
withhold Program payments to any 
school food authority which has failed 
to comply with Program regulations. 

Fiscal Action. Commenters are urged 
to pay particular attention to this 


section since a number of revisions to 
the fiscal action requirements are 
proposed. 

Section 210.19(c) of the proposal 
states the basis of the Department’s 
fiscal action policy, i.e., fiscal action will 
be taken when any school food 
authority receives more Federal' funds 
than earned under 5 210.7. When taking 
fiscal action, it is incumbent upon the 
State agency to identify the school food 
authority ’9 correct entitlement and take 
fiscal action when any school food 
authority claims or receives more 
Federal funds than earned. In order to 
take fiscal action, the State agency 
would identify accurate counts of 
reimbursable lunches through available 
data, if possible, in the absence of 
reliable data, the State agency would 
reconstruct the lunch counts in 
accordance with procedures established 
by FNS. Such procedures would be 
based on the best available information, 
including participation factors, data 
from similar schools, etc. 

Except for the fiscal action limitation 
specified below for late verification 
required by proposed § 210.18(k)(l), 
fiscal action is to be extended back to 
the beginning of the current school year 
or to that point in time during the 
current school year when the infraction 
first occurred, as applicable. If, for 
example, the State agency finds that the 
lunch count system is unreliable for the 
month of review, it ia highly likely that 
problems existed in previous months. 
The State agency would evaluate the 
lunch counts for the previous months 
and, if it finds the lunch counting system 
was unreliable back to the month of 
September, fiscal action would be taken 
for each month back to September. 

Based on the severity and longevity of 
the problem, the State agency may 
extend fiscal action back to prior school 
years. The State agency would also be 
required to ensure that any Claim for 
Reimbursement filed subsequent to the 
reviews conducted under § 210.18 and 
prior to the implementation of corrective 
action is limited to lunches eligible for 
reimbursement under this part. 

In taking fiscal action, State agencies 
would assume that children determined 
by the reviewer to be incorrectly 
approved for free and reduced price 
lunches participated at the same rate as 
correctly approved children in the 
corresponding lunch category. The 
Department wishes to emphasize that 
every application identified under a 
review of Performance Standard 1 which 
represents a child incorrectly approved 
for benefits and results in improperly 
paid Federal funds must lead to fiscal 
action under Performance Standard 2. 


When taking fiscal action, the State 
agency would employ the participation 
factors for the review period. If a school 
does not have a reliable lunch count 
system, school food authority 
participation factors, by type, must be 
used. If school food authority 
participation factors are unavailable or 
unreliable, State-wide data must be 
employed. 

In addition to these general principles 
of fiscal action, proposed $ 210.18 (h) 
would require fiscal action for violations 
of Performance Standards 2 and 3* Since 
the findings from a review of 
Performance Standard 1 are used in the 
computation of fiscal action for 
Performance Standard 2, no fiscal 
action would be required for violations 
of Performance Standard 1. In addition, 
proposed 5 210.18(n) would require that 
for any verifications conducted as 
corrective actions under paragraph 
(k)(l) that occur after [anuary 1 of each 
year, the State agency must compute 
any needed fiscal action back to the first 
serving day in January. 

Reporting and Recordkeeping. Section 
210.18(o) proposes to retain the existing 
AIMS data collection requirement 
(formerly § 210.18(1 )(2)) although the 
references have been revised to reflect 
the results of the proposed supervisory 
assistance and follow-up review 
activity. 

Section 210.18(p) of the proposal 
restates the State agency reporting 
requirements specified under proposed 
§ 210.18(d) (1), (2) and (o), i.e., that the 
State agency: (a) Describe and report 
each three/five year supervisory 
assistance review cycle in the annual 
SAE Plan; (b) submit any annual 
changes to each year’s schedule of 
reviews in the annual SAE plan; fc) 
report the names of large school food 
authorities subject to first follow-up 
reviews within 30 days of the 
completion of the supervisory assistance 
review; and (d) submit an annua! report 
of review results on a form designated 
by FNS. 

Proposed paragraph fq) requires that 
the State agency retain: (a) 
Documentation of supervisory 
assistance reviews and follow-up 
reviews. (As appropriate, the records 
must include a corrective action plan, 
documented corrective action, and 
documentation of withholding payments 
and fiscal action, including recoveries 
made.) (b) the criteria for selecting 
schools on supervisory assistance 
reviews and follow-up reviews and for 
selecting small school food authorities 
for follow-up reviews; and (c) 
documentation demonstrating 
compliance with the statistical sampling 
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requirements specified in proposed 

§ 210.18(g). 

A corresponding revision has been 
made to the SAE Plan requirements in 7 
CFR 235.5, paragraph (b) to reference the 
reporting requirements summarized in 
proposed paragraph (d)(1). 

FNS Review Activity. Section 
210.18(r) of the proposal states that 
when FNS conducts supervisory 
assistance reviews or follow-up reviews 
in accordance with proposed 
5 210.30(d)(2), all the review 
requirements of § 210.18(a)-(h) would be 
adhered to, thus enabling the State 
agency to count the FNS-conducted 
reviews toward meeting the review 
requirements. While FNS also intends to 
adhere to the exit conference 
requirements, the State agency would 
remain responsible for notifying the 
school food authority of the needed 
corrective and fiscal action. 

II. Management Evaluations 

Existing § 210.29, Regional Office 
addresses, and § 210.30, OMB control 
numbers, are proposed to be 
redesignated as § 210.31 and § 210.32, 
respectively, to accommodate a new 
§ 210.30, Management evaluations. New 
I 210.30 would clarify existing FNS 
responsibilities, i.e., FNS will conduct 
comprehensive management evaluations 
of each State agency’s administration of 
the National School Lunch Program. 

Proposed § 210.30(b) would identify 
the basis for these evaluations. 
Specifically, FNS would evaluate all 
aspects of State agency management of 
the Program using such tools as the 
findings of the State agency supervisory 
assistance reviews, any FNS-conducted 
reviews, follow-up reviews and actions 
taken by the State agency to correct 
violations found during reviews, FNS 
observation of State agency reviews, 
and audit reports. 

Proposed paragraph (c) would define 
the scope of the management 
evaluation. The management evaluation 
would determine whether the State 
agency has actively taken steps to 
ensure school food authority compliance 
with Program regulations including, but 
not limited to, those areas covered in the 
critical and general areas of the 
supervisory assistance review. In 
addition, the management evaluation 
would determine whether the State 
agency is administering the Program in 
accordance with Program requirements. 
Specific areas of review would include, 
but are not limited to, the use of Federal 
funds, reporting and recordkeeping 
requirements, applications and 
agreements with school food authorities, 
food service management company 
contracts, the claims payment process, 


implementation of supervisory 
assistance reviews and follow-up 
reviews, initiation and completion of 
corrective action, recovery of 
overpayment, withholding of Program 
payments, disallowance of unpaid 
overclaims, oversight of school food 
authority procurement activities, 
training and guidance activities, civil 
rights, and compliance with the SAE 
requirements as specified in 7 CFR part 
235. 

Under proposed paragraph (d), FNS 
would test the State agency 
management of the Program by 
reviewing local Program operations. 

FNS may observe the State agency 
conduct of a supervisory assistance 
review. At State agency request, FNS 
staff may assist in the conduct of the 
review. 

FNS would also conduct supervisory 
assistance reviews or follow-up reviews 
which would count toward the State 
agency supervisory assistance review 
responsibilities. To ensure that these 
FNS-conducted reviews are counted 
toward the State agency review 
requirements specified under proposed 
§ 210.18, proposed paragraph (d) 
provides that FNS would adhere to the 
review requirements specified under 
proposed § 210.18 (a)-(h). FNS would 
also coordinate school food authority 
reviews with the State agency to ensure 
that no unintended overlap exists. 

Proposed paragraph (e) would require 
that the findings of all FNS reviews 
would be sent to the State agency to 
ensure that all needed follow-up activity 
occurs and to ensure closure of the 
review activity in each reviewed school 
food authority. The State agency would, 
in all cases, be invited to accompany 
FNS reviewers. In accordance with 
proposed paragraph (e), FNS would 
communicate the findings of the 
management evaluation to appropriate 
State agency personnel in an exit 
conference. Subsequent to the exit 
conference, the State agency would be 
notified in writing of the management 
evaluation findings and of any needed 
corrective actions or fiscal sanctions in 
accordance with the provisions of 
proposed § 210.25 (formerly § 210.24) 
and/or 7 CFR part 235. 

III. Miscellaneous Amendments 

A number of amendments are 
proposed to different sections of 7 CFR 
parts 210, 215, 220, 235, and 245. 
Generally, discussion of these 
amendments was incorporated into the 
applicable portions of the preamble. 
Several areas which did not lend 
themselves to this approach are 
discussed below. Several of the more 
significant revisions which were 


previously addressed are restated 
briefly to highlight the proposed 
changes. 

Section 210.2 Definitions 

The definition “AIMS” is proposed to 
be removed and three new definitions 
are proposed to be added to § 210.2. 
“Attendance factor” means a percentage 
developed annually which accounts for 
the difference between enrollment and 
attendance. The attendance factor may 
be developed by the school food 
authority subject to State agency 
approval or may be developed by the 
State agency. In the absence of a local 
or State attendance factor, the school 
food authority shall use an attendance 
factor developed by FNS. “Average 
Daily Participation” means the average 
number of children, by eligibility 
category, participating in the Program 
each operating day. A formula is 
provided within the definition. “Days” 
means calendar days unless otherwise 
specified. 

Section 210.5 Payment Process to 
States 

Existing § 210.5(d)(1) requires the 
State agency to include on the FNS-10 
for the monih of October, # * the 
number of children approved for free 
and reduced price lunch meals by 
category enrolled in participating 
schools in the State.” This proposal 
revises this language to clarify that this 
data collection requirement is intended 
to obtain the data for each of the various 
types of institutions within the State as 
of the last day of operation in October. 
As a result, the proposal would require 
the State agency to include on the FNS- 
10, for the month of October, the number 
of children approved for free lunches 
and the number of children approved for 
reduced price lunches, enrolled in 
participating public schools, private 
schools, and residential child care 
institutions, respectively, as of the last 
day of operation in October. 

Section 210.7 Reimbursement to 
School Food A uthorities 

Section 210.7 of the proposal would 
reformat existing paragraph (c) to clarify 
existing requirements and consolidate 
the school food authorities’ 
responsibilities in developing a Claim 
for Reimbursement. While these are not. 
for the most part, new requirements, 
they are new to § 210.7. 

Specifically, proposed § 210.7(c) 
would require tbe school food authority 
to adhere to the following minimum 
requirements: (A) Correctly approve 
each child's eligibility for free and 
reduced price meals based on the 
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requirements prescribed under 7 CFR 
part 245; (B) Maintain a system to issue 
benefits and to update the eligibility of 
children approved for free or reduced 
price lunches. Under the system, the 
school food authority must accurately 
reflect changes in eligibility due to 
verification findings, transfers, etc. and 
must make the appropriate eligibility 
changes on a timely basis, so that the 
mechanism used to identify currently 
eligible children provides a current and 
accurate representation of those eligible. 
Such changes are to be made no later 
than three operating days of the date the 
school food authority receives official 
notification of the change or makes the 
final decision on a child’s eligibility 
status; (C) Base Claims for 
Reimbursement on lunch counts, 
including pre-paid and charged lunches, 
taken daily at the point of service, which 
correctly identify the number of free, 
reduced price and paid lunches served 
to eligible children; (D) Correctly record, 
consolidate, and report those lunch 
counts on the Claim for Reimbursement; 
and (E) Ensure that Claims for 
Reimbursement do not request payment 
for any excess lunches produced or 
nonprogram lunches. 

The first new requirement in this 
consolidation of school food authority 
responsibilities is the provision which 
would require that the system to issue 
benefits and to update the eligibility of 
children results in the identification of 
currently eligible children. Also new is 
the requirement that such changes are to 
be made no later than three operating 
days of the date the school food 
authority receives official notification of 
the change or makes the final decision 
on a child’9 eligibility 9tatus. The final 
decision on a child's eligibility status 
means the decision made after the 10 
days following notice of adverse action, 
provided that the household does not 
appeal the adverse action. If the 
household appeals the adverse action 
within the 10 days, the final decision 
means the decision made by the hearing 
official. 

Many schools take the pertinent 
information from the application, i.e. 
child’s name and benefit level, and 
develop a roster or master list from 
which they directly distribute benefits or 
the medium of exchange for benefits. 
While the Department does not require 
the use of a roster or master List, when a 
school elects to use this mechanism to 
distribute benefits or medium of 
exchange; it would also be required to 
ensure that the roster or master list 
Prides an accurate and current 
representation of children eligible for 
benefits. The Department believes it is 


imperative that as soon as the school 
food authority finds a child is no longer 
eligible for a certain benefit level, a 
change in eligibility status must be 
implemented to prevent an ineligible 
child from receiving benefits to which he 
or she is not entitled. Similarly, if a 
school finds that a child is eligible for a 
higher benefit level, the change should 
be instituted a9 soon as possible within 
the three operating days to ensure he or 
she receives benefits. In recognition of 
administrative delays, the proposal 
would require school food authorities to 
ensure that the system used to update 
the eligibility of children makes the 
appropriate changes within the three 
operating days. Commenters are asked 
to address whether three operating days 
provides sufficient time to update 
eligibility changes. 

The Department would like to 
emphasize that this provision applies 
only to changes in eligibility status not 
to the initial eligibility determination. 
The initial eligibility determinations 
should be implemented as soon as 
possible, and are effective as of the date 
of approval. In accordance with the 
provisions of this paragraph, any 
changes in eligibility status should be 
implemented as soon as possible, but 
not later than three operating days. 

This rulemaking proposes to revise 
§ 210.7(c) to expand the prerequisites for 
submitting a Claim for Reimbursement 
to include a system to issue benefits and 
update eligibility status within the 
prescribed three operating days. 

Section 210.8 Claims for 
Reimbursement 

Since the publication of the final rule 
on Accountability on March 28,1989 in 
the Federal Register (54 FR 12575), a 
number of questions have arisen 
concerning the claims review process. 
This proposal has revised 5 210.8 in 
hopes of clearing up some of the 
confusion. 

This proposal revises paragraph (a) to 
state the Department’s objectives. No 
substantive change is intended to 
appear in this paragraph. Paragraph 
(a)(1) remains unchanged, other than 
formatting. Paragraph (a)(2) is revised in 
an effort to clarify the edit check 
requirement. 

Rather than restate the existing 
requirements of paragraph (a)(2), which 
may only serve to further confuse the 
issue, the following discussion is limited 
to the proposed revisions. 

Prior to the submission of a monthly 
Claim for Reimbursement, proposed 
paragraph (a)(2) would require each 
school food authority to review each 
school’s lunch count data using edit 
checks to ensure the accuracy of the 


monthly Claim for Reimbursement. The 
Department envisions that school food 
authority level personnel will conduct 
these edit checks, since they presumably 
are removed from the data and thus, can 
conduct an independent, objective 
review. Staffing limitations may, in 
some cases, result in the edit check 
being done at the school level; however, 
this function is most effective when 
conducted by a second party not 
involved in the original lunch count. 

The objective of the edit check is to 
identify and correct lunch counts in 
excess of the number of free, reduced 
price and paid lunches served on any 
given day to children currently eligible 
for such lunches. To meet this objective, 
school food authorities should compare 
each school’s daily free, reduced price 
and paid lunch counts against whatever 
data is available which may assist in the 
identification of inaccurate counts. At a 
minimum, the school food authority 
would be required to compare each 
school’s daily counts of free, reduced 
price and paid lunches against: (A) The 
product of the number of children 
currently eligible for free, reduced price 
and paid lunches, respectively, times an 
attendance factor; and (B) except for the 
first month of operation for each school 
year, the preceding month's average 
daily participation for free, reduced 
price and paid lunches, respectively. 

The Department does not expect the 
school food authority to confirm that 
each application or even that a sample 
of applications is correctly approved or 
denied as part of the edit check process. 
Needless to say, confirmation of correct 
approval or denial is a good 
management practice. However, it may 
serve to make the edit check far too 
cumbersome and may effectively 
diminish the benefits that might 
otherwise be gained from a simple check 
of the number of meals counted, by type. 

In some cases, the school food 
authority may have a tracking system so 
sophisticated that these comparisons 
would be meaningless. Proposed 
paragraph (a)(3) would allow State 
agencies to authorize other data 
analyses in lieu of the edit checks 
required in paragraph (a)(2)i provided 
that any alternative analyses meet the 
objective of identifying lunch counts 
that exceed the number of lunches 
served each day to children currently 
eligible for free,, reduced price and paid 
lunches. Such alternative analyses must 
be approved in writing by the State 
agency and remain on file at the State 
agency for review by FNS during a 
management evaluation. 

Proposed paragraph (a)(4) would 
require the school food authority to 
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promptly follow-up when edit checks 
suggest the likelihood of lunch count 
problems. Follow-up may be a simple 
phone call, or it may involve actually 
visiting a school to provide training. The 
Department recommends that the school 
food authority establish a system which 
allows for a normal range of deviation, 
and which results in follow-up with a 
phone call for those counts which fall 
outside of the normal range of deviation 
but are within reasonable limits, and 
follow-up with a visit for those counts 
which exceed specified limits. 

Whenever errors are identified, the 
lunch counts must be corrected prior to 
the submission of the monthly Claim for 
Reimbursement. Improvements to the 
lunch count system must also be made, 
as needed. 

Proposed paragraph (b) is revised to 
reformat the existing requirements and 
to amend the existing § 210.8(b)(2) 
which identifies the State agency edit 
check responsibilities. Specifically, the 
proposal requires the State agency to 
review each school food authority’s 
Claim for Reimbursement on a monthly 
basis. The objective is to identify and 
look into the circumstances of any claim 
which appears to claim more than the 
number of lunches served, by type, to 
eligible children. The State agency is 
strongly urged to review each Claim for 
Reimbursement against whatever data 
are available at the State agency level. 
At a minimum, the State agency is to 
compare the number of free and reduced 
price lunches claimed each month on the 
school food authority's Claim for 
Reimbursement to the number of 
children approved for free and reduced 
price lunches enrolled in the school food 
authority for the month of October times 
the days of operation times the 
attendance factor employed by the 
school food authority in accordance 
with § 210.8(a)(2). The State agency is 
also required to follow-up and take 
corrective action, as needed, when the 
claims review process suggests the 
likelihood of lunch count problems. 

While this proposed provision 
remains substantially unchanged from 
the existing regulations, some confusion 
exists regarding the frequency of the 
State agency edit. The proposal clarifies 
that the State agency must review each 
school food authority’s Claim for 
Reimbursement on a monthly basis. 

Proposed paragraph (c) is revised to 
make several technical changes to the 
content of the existing regulatory 
language; however, no substantive 
changes are intended. 


Section 210.10 Lunch Components and 
Quantities 

Proposed paragraph (b) restates the 
existing requirement to maintain 
production records. This requirement 
has been misunderstood over the years. 
In order to clarify the Department’s 
intent, the proposal states “Production 
and menu records shall be maintained 
to demonstrate that the required number 
of food components and food items are 
offered on any given day. Production 
records shall include sufficient 
information to evaluate the menu’s 
contribution to the lunch pattern 
specified in paragraph (c) of this 
section." These records would be used 
by the State agency in evaluating the 
school food authority’s compliance with 
proposed Performance Standard 3 
during the supervisory assistance 
review. Reference to participation 
records is removed from proposed 
paragraph (b) since participation 
records are addressed under the existing 
§ 210.7(c). 

Section 210.19 Additional 
Responsibilities 

Proposed paragraph (a) is 
substantially reformatted to include 
provisions that appear in § 210.18 of the 
existing regulations. Existing § 210.18 
(a), (c), (d), and (e) are proposed to be 
moved and redesignated as § 20.19 
(a)(3), (a)(2), (a)(5), and (a)(4), 
respectively. Commenters will note that 
these paragraphs remain unchanged 
with only one exception, i.e., the food 
service management company review 
requirements have been removed from 
proposed paragraph (a)(5) since such 
review will occur as a part of the 
proposed supervisory assistance review. 

7 CFR Parts 215, 220, 235, and 245 

The proposal would revise § 215.11 
and § 220.13 to require a review of the 
certification, counting and meal/milk 
service procedures in schools 
participating under the Special Milk 
Program and the School Breakfast 
Program and reviewed under the follow¬ 
up review provisions specified under 
§ 210 . 18 (i). 

A number of sections of 7 CFR part 
235 would also be revised to replace 
references to AIMS with the term 
“supervisory assistance reviews." In 
addition, § 235.4(b) would be revised to 
adjust the SAE formula to reflect the 
change in definition of large school food 
authority and § 235.5(b) would be 
revised to reflect the need for revisions 
to the SAE Plan. 

This proposal would also revise 
§ 245.6 to incorporate the current policy 
of allowing school food authorities to 


use applications from the preceding year 
to determine eligibility only during the 
30 operating days following the first day 
of the beginning of the school year, or 
during a shorter timeframe established 
by the State agency. An additional 
change would require the school food 
authority to retain all verified 
applications, readily retrievable by 
school, and all documents submitted by 
the household (or reproductions of those 
documents) in an effort to confirm 
eligibility. 

List of Subjects 

7 CFR Part 210 

Food assistance programs, National 
School Lunch Program, Commodity 
School Program, Grants programs— 
Social programs, Nutrition, Children. 
Reporting and recordkeeping 
requirements, Surplus agricultural 
commodities. 

7 CFR Part 215 

Food assistance programs, Special 
Milk Program, Grant programs —Social 
programs, Nutrition, Children, Milk, 
Reporting and recordkeeping 
requirements. 

7 CFR Part 220 

Food assistance programs, School 
Breakfast Program, Grant programs— 
Social programs, Nutrition, Children. 
Reporting and recordkeeping 
requirements. 

7 CFR Port 235 

Food assistance programs. National 
School Lunch Program, School Breakfast 
Program, Special Milk Program, Grants 
administration, Intergovernmental 
relations, Reporting and recordkeeping 
requirements, Administrative practice 
and procedure. 

7 CFR Part 245 

Food assistance programs, Grant 
Programs—Social programs, National 
School Lunch Program. School Breakfast 
Program, Special Milk Program, 
Reporting and recordkeeping 
requirements. 

Accordingly, 7 CFR parts 210, 215, 220, 
235, and 245 are proposed to be 
amended as follows: 

PART 210—NATIONAL SCHOOL 
LUNCH PROGRAM 

1. The authority citation for 7 CFR 
part 210 continues to read as follows: 

Authority: The provisions of part 210 issued 
under sec. 212, 60 Stat. 230. as amended; sec. 
10, 80 Stat. 889, as amended: 84 Stat. 270:42 
U.S.C. 1751-1760,1779. 
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2. In § 210.2, definition "AIMS” is 
removed and new definitions. 
“Attendance factor”, "Average Daily 
Participation”, and “Days” are added, as 

follows: 

§210.2 Definitions. 

• * * * * 

Attendance factor means a percentage 
developed annually which accounts for 
the difference between enrollment and 
attendance. The attendance factor may 
be developed by the school food 
authority subject to State agency 
approval or may be developed by the 
State agency. In the absence of a local 
or State attendance factor, the school 
food authority shall use an attendance 
factor developed by FNS. 

Average Daily Participation means 
the average number of children, by 
eligibility category, participating in the 
Program each operating day. These 
numbers are obtained by dividing (a) the 
total number of free lunches claimed 
during a reporting period by the number 
of operating days in the same period; (b) 
the total number of reduced price 
lunches claimed during a reporting 
period by the number of operating days 
in the same period; and (cj the total 
number of paid lunches claimed during a 
reporting period by the number of 
operating days in the same period. 
***** 

Days means calendar days unless 
otherwise specified. 

***** 

3. In § 210.5, paragraph (d)(1) is 
amended by removing the second 
sentence and adding two new sentences 
in its place, to read as follows: 

§ 210.5 Payment process to States. 
***** 

(d) * • • 

(1) # * * The final reports shall be 
limited to claims submitted in 
accordance with § 210.8 of this part. For 
the month of October, the final report 
shall include the number of children 
approved for free lunches and the 
number of children approved for 
reduced price lunches, enrolled in 
participating public schools, private 
schools, and residential child care 
institutions, respectively, as of the last 
day of operation in October. * * * 

• * * * * 

4. In { 210.7, paragraph (c) is revised 
to read as follows: 

§ 210.7 Reimbursement for school food 

authorities. 

• * * * * 

(c) Reimbursement limitations. To be 
entitled to reimbursement under this 
part, each school food authority shall 
ensure that Claims for Reimbursement 


are limited to the number of free, 
reduced price and paid lunches that are 
served to children eligible for free, 
reduced price and paid lunches, 
respectively, for each day of operation. 

(1) Lunch count system. To ensure 
that the Claim for Reimbursement 
accurately reflects the number of 
lunches served to eligible children, the 
school food authority shall, at a 
minimum: 

(1) Correctly approve each child’s 
eligibility for free and reduced price 
meals based on the requirements 
prescribed under 7 CFR part 245; 

(ii) Maintain a system to issue 
benefits and to update the eligibility of 
children approved for free or reduced 
price lunches. The system shall: 

(A) Accurately reflect eligibility status 
as well as changes in eligibility due to 
verification findings, transfers, reported 
changes in income or household size, 
etc.; and 

(B) Make the appropriate eligibility 
changes on a timely basis so that the 
mechanism the school food authority 
uses to identify currently eligible 
children provides a current and accurate 
representation of eligible children. Such 
changes shall be made no later than 
three operating days of the date the 
school food authority receives official 
notification of the change or makes the 
final decision on a child’s eligibility 
status. 

(iii) Base Claims for Reimbursement 
on lunch counts, including pre-paid and 
charged lunches, taken daily at the point 
of service, which correctly identify the 
number of free, reduced price and paid 
lunches served to eligible children; 

(iv) Correctly record, consolidate and 
report those lunch counts on the Claim 
for Reimbursement; and 

(v) Ensure that Claims for 
Reimbursement do not request payment 
for any excess lunches produced, as 
prohibited in § 210.10(b) of this part, or 
non-program lunches (i.e., a la carte or 
adult lunches). 

(2) Point of service alternatives. State 
agencies may, on a case-by-case basis, 
authorize a school food authority to use 
an alternative to the point of service 
lunch count. Any request to use an 
alternative lunch counting method is to 
be submitted in writing to the State 
agency for approval. Such request shall 
provide detail sufficient for the State 
agency to assess whether the proposed 
alternative would provide an accurate 
count of the number of lunches, by type, 
served each day to eligible children. The 
details of each approved alternative 
shall be maintained on file at the State 
agency for review by FNS. 


5. In § 210.8, paragraphs (a), (b), and 
(c) are revised, as follows: 

§ 210.8 Claims for reimbursement. 

(a) Claims review process. The school 
food authority shall determine the 
accuracy of lunch counts prior to the 
submission of the monthly Claim for 
Reimbursement. At a minimum, the 
school food authority shall establish a 
claims review process which includes 
an on-site review of each school within 
the jurisdiction of each school food 
authority in accordance with paragraph 
(a)(1) of this section and comparisons of 
daily free, reduced price and paid lunch 
counts against data which will assist in 
the identification of lunch counts in 
excess of the number of free, reduced 
price and paid lunches served each day 
to children eligible for such lunches in 
accordance with paragraph (a)(2) of this 
section. 

(1) On-site reviews. Every school year, 
each school food authority with more 
than one school shall perform no less 
than one on-site review of each school 
under its jurisdiction. The on-site review 
shall take place prior to February 1 of 
each school year. Further, if the review 
discloses problems with a school’s meal 
counting or claiming procedures, the 
school food authority shall: Ensure that 
the school develops and implements a 
corrective action plan; and, within 45 
days of the review, conduct a follow-up 
on-site review to determine that the 
corrective action resolved the problems. 
Each on-site review shall ensure that the 
school's claim is based on the counting 
system authorized under § 210.7(c) of 
this part and that the counting system, 
as implemented, yields the actual 
number of reimbursable free, reduced 
price and paid lunches served for each 
day of operation. School food authorities 
may review additional aspects of the 
school food service during these 
reviews. 

(2) Edit checks. Prior to the 
submission of a monthly Claim for 
Reimbursement, each school food 
authority shall review the lunch count 
data for each school to help ensure the 
accuracy of the monthly Claim for 
Reimbursement. The objective of this 
review is to identify and correct lunch 
counts in excess of the number of free, 
reduced price and paid lunches served 
on any day of operation to children 
currently eligible for such lunches. To 
meet this objective, the school food 
authority shall, at a minimum, compare 
each school’s daily counts of free, 
reduced price and paid lunches against: 

(i) The product of the number of 
children in that school currently eligible 
for free, reduced price and paid lunches. 
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respectively, times an attendance factor. 
When taking the attendance factor into 
consideration, school food authorities 
shall assume that all children eligible for 
free and reduced price lunches attend 
school at the same rate as the general 
school population; and 

(ii) Except for the first month of 
operation for each school year, the 
preceding month’s average daily 
participation in that school for free, 
reduced price and paid lunches, 
respectively. 

(3) Alternative comparisons. On a 
case-by-case basis, State agencies may 
authorize school food authorities to 
conduct other data analyses in lieu of 
those comparisons required under 
paragraph (a)(2) of this section. State 
agency approval shall be limited to 
those alternative analyses which 
adequately meet the objective of 
identifying lunch counts that exceed the 
number of lunches served each day to 
children currently eligible for free, 
reduced price and paid lunches. Such 
alternative analyses shall be approved 
in writing by the State agency and 
remain on File at the State agency for 
review by FNS. 

(4) Follow-up activity . The school 
food authority shall promptly follow-up 
through phone contact, on-site visits or 
other means when the edit checks 
described in paragraphs (a)(2) and (a)(3) 
of this section suggest the likelihood of 
lunch count problems. When problems 
or errors are identified, the lunch counts 
shall be corrected prior to submission of 
the monthly Claim for Reimbursement. 
Improvements to the lunch count system 
shall also be made, as needed. 

(5) Recordkeeping. School food 
authorities shall maintain on file, each 
month’s Claim for Reimbursement and 
all data used in the claims review 
process, by school. Records shall be 
retained as specified in §§ 210.20(d) and 
210.23(c) of this part. School food 
authorities shall make this information 
available to the Department and the 
State agency upon request. 

(b) Monthly claims. To be entitled to 
reimbursement under this part, each 
school food authority shall submit to the 
State agency, a monthly Claim for 
Reimbursement, as described in 
paragraph (c) of this section. 

(1) Submission timeframes. A final 
Claim for Reimbursement shall be 
postmarked or submitted to the State 
agency not later than 60 days following 
the last day of the full month covered by 
the claim. State agencies may establish 
shorter deadlines at their discretion. 
Claims not postmarked and/or 
submitted within 60 days shall not be 
paid with Program funds unless 
otherwise authorized by FNS. 


(2) Claims review process . The State 
agency shall review each school food 
authority’s Claim for Reimbursement, on 
a monthly basis, to identify and correct 
any claim in excess of the number of 
free and reduced price lunches served, 
by type, to eligible children. The State 
agency shall, at a minimum, compare the 
number of free and reduced price 
lunches claimed each month on each 
school food authority’s Claim for 
Reimbursement to the number of 
children approved for free and reduced 
price lunches enrolled in the school food 
authority for the month of October times 
the days of operation times the 
attendance factor employed by the 
school food authority in accordance 
with paragraph (a)(2) of this section. The 
State agency shall promptly follow-up 
through phone contact, on-site visits, or 
other means when the claims review 
process suggests the likelihood of lunch 
count problems. 

(3) Corrective action. The State 
agency shall promptly take corrective 
action with respect to any Claim for 
Reimbursement which includes more 
than the number of lunches served, by 
type, to eligible children. In taking 
corrective action, State agencies may 
make adjustments on claims filed within 
the 60-day deadline if such adjustments 
are completed within 90 days of the last 
day of the claim month and are reflected 
in the final Report of School Program 
Operations (FNS-10) for the claim 
month required under 5 210.5(d) of this 
part. Upward adjustments in Program 
funds claimed which are not reflected in 
the final FNS-10 for the claim month 
shall not be made unless authorized by 
FNS. Downward adjustments in 
amounts claimed shall always be made, 
without FNS authorization, regardless of 
when it is determined that such 
adjustments are necessary. 

(c) Content of claim. The Claim for 
Reimbursement shall include data in 
sufficient detail to justify the 
reimbursement claimed and to enable 
the State agency to provide the Report 
of School Program Operations required 
under S 210.5(d) of this part. Such data 
shall include, at a minimum, the number 
of free, reduced price and paid lunches 
served to eligible children. The claim 
shall be signed by a school food 
authority official. 

(1) Consolidated claim. The State 
agency may authorize a school food 
authority to submit a consolidated 
Claim for Reimbursement for all schools 
under its jurisdiction, provided that, the 
data on each school’s operations 
required in this section are maintained 
on file at the local office of the school 
food authority and the claim separates 
consolidated data for commodity 


schools from data for other schools. 
Unless otherwise approved by FNS, the 
Claim for Reimbursement for any month 
shall include only lunches served in that 
month except if the first or last month of 
Program operations for any school year 
contains 10 operating days or less, such 
month may be combined with the Claim 
for Reimbursement for the appropriate 
adjacent month. However, Claims for 
Reimbursement may not combine 
operations occurring in two fiscal years. 

(2) October data. For the month of 
October, the State agency shall also 
obtain, either through the Claim for 
Reimbursement or other means, the total 
number of children approved for free 
lunches and the total number of children 
approved for reduced price lunches 
enrolled in the school food authority as 
of the last day of operation in October. 
The school food authority shall submit 
this data to the State agency no later 
than December 31 of each year. State 
agencies may establish shorter 
deadlines at their discretion. 

t « * » • 

6. In 5 210.9, paragraph (b)(18) is 
revised as follows: 

§ 210.9 Agreement with State agency. 
***** 

(b) * * * 

(18) Maintain files of correctly 
approved and denied free and reduced 
price applications, respectively, and the 
names of children approved for free 
meals based on documentation 
certifying that the child is included in a 
household currently approved to receive 
benefits under the Food Stamp or the 
Aid to Families with Dependent 
Children Programs. If the applications 
and/or documentation are maintained at 
the school food authority level, they 
shall be readily retrievable by school; 
***** 

7. In § 210.10, paragraph (b) is 
amended by removing the sixth 
sentence and adding two new sentences 
in its place, to read as follows: 

§ 210.10 Lunch components and 
quantities. 

***** 

(b) * # * Production and menu 
records shall be maintained to 
demonstrate that the required number of 
food components and food items are 
offered on any given day. Production 
records shall include sufficient 
information to evaluate the menu’s 
contribution to the lunch pattern 
specified in paragraph (c) of this section. 
* * * 

***** 

8. In § 210.15, 
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a. Paragraphs (a)(1), (a)(3), and (a)(4) 
are revised; 

b. Paragraph (a)(5) is removed and 
paragraphs (a)(6) through (a)(8) are 
redesignated (a)(5) through (a)(7). 
respectively; 

c. Paragraphs (b)(1) and (b)(2) are 

revised; 

d. Paragraphs (b)(3) and (b)(4) are 
redesignated as paragraphs (b)(4) and 
(b)(5), respectively, and new paragraph 
(b)(3) is added; 

e. Newly redesignated paragraph 
(b)(4) is amended by removing the 
words “or audit”; and removing the 
citation “8 210.18(b)” and adding the 
citation “§ 210.18(h)(5)(iv)” in its place; 
and 

f. Newly redesignated paragraph 
(b)(5) is revised. 

The revisions read as follows: 

§ 210.15 Reporting and recordkeeping. 

(a) # * 

(1) A Claim for Reimbursement and, 
for the month of October, supporting 
data as specified in accordance with 
§ 210.8(b) and (c); 

• « * * * 

(3) Documentation of corrective action 
taken for any Program deficiency found 
on any review as required under 

§ 210 . 18 (k); 

(4) A formal corrective action plan 
whenever critical area violations in 
excess of the review thresholds are 
disclosed on either a first or follow-up 
review as specified under § 210.18(1); 
***** 

(b) • • • 

(1) Documentation of participation 
data by school in support of the Claim 
for Reimbursement and data used in the 
claims review process, as required 
under § 210.8(a), (b), and (c); 

(2) Production and menu records as 
required under § 210.10(b) to 
demonstrate compliance with the lunch 
pattern requirements as required by 

§ 210.10(c); 

(3) Participation records to 
demonstrate positive action toward 
providing one lunch per child per day as 
required under 8 210.10(b); 

• * * * * 

(5) Currently approved and denied 
applications for free and reduced price 
lunches and a description of the 
verification activities, including verified 
applications, and accompanying source 
documentation in accordance with 7 
CFR part 245. 

9. Section 210.18 is revised to read as 

follows: 

§ 210.18 Supervisory assistance reviews. 

(a) Supervisory assistance reviews. 
Each State agency, in cooperation with 


FNS, shall conduct supervisory 
assistance reviews as prescribed under 
this section. FNS review responsibilities 
are specified under 8 210.30 of this part. 

(b) Definitions. The following 
definitions are provided in order to 
clarify State agency supervisory 
assistance review requirements: 

(1) Corrective action plan means the 
written description a school food 
authority submits to the State agency to 
explain how and when a Program 
deficiency will be corrected. 

(2) Critical areas means the following 
three performance standards described 
in detail in paragraph (g) of this section 
which serve as measures of compliance 
with Program regulations: 

(i) Performance Standard 1— 
Certification—Each child’s eligibility for 
free and reduced price lunches is 
correctly approved or denied in 
accordance with the applicable 
provisions of 7 CFR part 245. 

(ii) Performance Standard 2— 
Counting—All free, reduced price and 
paid lunches claimed for reimbursement 
are served only to children eligible for 
free, reduced price and paid lunches, 
respectively; and counted, recorded, 
consolidated and reported through a 
system which consistently yields correct 
claims. 

(iii) Performance Standard 3— 
Components—Lunches claimed for 
reimbursement within the school food 
authority contain food items/ 
components as required by Program 
regulations. 

(3) Documented corrective action 
means written notification from the 
school food authority to the State 
agency describing the completed 
corrective actions for each violation and 
the dates of completion. Documented 
corrective action may be provided at the 
time of the review or may be submitted 
to the State agency within specified 
timeframes. 

(4) Follow-up reviews means any 
visit(s) to the school food authority 
subsequent to the supervisory 
assistance review to ensure corrective 
actions are taken. 

(5) General areas means the areas of 
review specified in paragraph (h) of this 
section, including but not limited to, 
implementation of the free and reduced 
price policy statement and verification 
process; food item quantities; 
competitive foods; use and storage of 
donated foods; civil rights; etc. 

(6) Large school food authority means, 
in any State: 

(i) The two largest school food 
authorities that participate in the 
Program and have enrollments of 2,000 
children or more each; and 


(ii) All other school food authorities 
that participate in the Program and have 
enrollments of 30,000 children or more 
each. 

(7) Participation factor means the 
percentages of children approved by or 
on behalf of the school for free lunches, 
reduced price lunches, and paid lunches, 
respectively, who are participating in 
the Program. The free participation 
factor is derived by dividing the number 
of free lunches claimed for any given 
period by the product of the number of 
children approved for free lunches for 
the same period times the serving days 
in that period. A similar computation is 
used to determine the reduced price and 
paid participation factors. The number 
of children approved for paid lunches is 
derived by subtracting the number of 
children approved for free and reduced 
price lunches for any given period from 
the total number of children enrolled in 
the reviewed school for the same period 
of time, if available. If such enrollment 
figures are not available, the most recent 
total number of children enrolled shall 
be used. 

(8) Review period means the period of 
time covered by the supervisory 
assistance review or follow-up review. 
The review period is specified in 

§ 210.18(f)(2). 

(9) Review threshold means the 
degree of error in a critical area of 
review which, if exceeded during a 
supervisory assistance review of a 
school food authority, may trigger a 
follow-up review of that school food 
authority. A first follow-up review shall 
be conducted in all such large school 
food authorities and at least 25 percent 
of such small school food authorities. 

(10) Small school food authority 
means, in any State, a school food 
authority that participates in the 
Program and is not a large school food 
authority, as defined in this section. 

(11) Supervisory assistance reviews 
means the initial comprehensive on-site 
evaluation of all school food authorities 
participating in the Program in 
accordance with the provisions of this 
section. The term “supervisory 
assistance review” is used to reflect a 
review of both critical and general areas 
in accordance with paragraphs (g) and 
(h) of this section. 

(c) Timing of reviews. The first year of 
the supervisory assistance review cycles 
shall begin July 1,1991 and end June 30, 
1992. Supervisory assistance reviews 
and follow-up reviews shall be 
conducted as follows: 

(1) Supervisory assistance reviews. 
State agencies shall conduct supervisory 
assistance reviews of all large school 
food authorities at least once during 
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each three-year review cycle and of all 
small school food authorities at least 
once during each five-year review cycle; 
provided that each large school food 
authority is reviewed at least once every 
four years and each small school food 
authority is reviewed at least once every 
six years. Supervisory assistance 
reviews shall be completed during the 
school year in which the review was 
begun. 

(2) Follow-up reviews. First follow-up 
reviews should be conducted in the 
same school year as the supervisory 
assistance review. For supervisory 
assistance reviews conducted in school 
years 1391/92 and 1992/93, first follow¬ 
up reviews shall be conducted no later 
than February 28 of the school year 
following the supervisory assistance 
review. For supervisory assistance 
reviews conducted in school year 1993/ 
94 and subsequent school years, first 
follow-up reviews shall be conducted 
not later than December 31 of the school 
year following the supervisory 
assistance review. Subsequent follow-up 
reviews shall be scheduled in 
accordance with paragraph (i) of this 
section. 

(3) Problem school food authorities. 
State agencies are encouraged to 
conduct supervisory assistance reviews 
of problem school food authorities on a 
more frequent interval than the 
minimum three- and five-year cycle 
required in this paragraph. 

(4) Exceptions. FNS may, on an 
individual school food authority basis, 
approve written requests for one-year 
extensions to the four/six year review 
intervals specified in paragraph (c)(1) of 
this section if these requirements 
conflict with efficient State agency 
management of the program. 

(d) Scheduling school food 
authorities. The State agency shall use 
its own criteria to schedule school food 
authorities for supervisory assistance 
reviews; provided that the requirements 
of paragraph (c) of this section are met. 
State agencies are encouraged to take 
into consideration the findings of the 
edit checks required under 5 210.8(b) of 
this part in the selection of school food 
authorities. 

(1) Schedule of reviews. To ensure no 
unintended overlap occurs, the State 
agency shall submit the anticipated 
schedule of school food authority 
reviews at the beginning of each three- 
year and each five-year cycle to FNS in 
the administrative plan submitted in 
accordance with § 235.5(b) of this title. 
State agencies shall make any needed 
revisions to the schedule of reviews in 
the annual administrative plan 
submission to accommodate new or 
problem school food authorities, needed 


follow-up review activity, 
administrative considerations, etc. The 
schedule of reviews shall include the 
names of the school food authorities and 
the school year in which the review is 
expected to be conducted. 

(2) Reporting follow-up review 
activity. Within 30 days of the 
completion of a supervisory assistance 
review, the State agency shall notify 
FNS of the names of those large school 
food authorities exceeding any one of 
the critical area review thresholds 
specified in paragraph (i) of this section. 

(3) Exceptions. In any school year in 
which FNS or OIG conducts a review or 
investigation of a school food authority 
in accordance with § 210.19(a)(4) of this 
part, the State agency shall delay 
conduct of a scheduled supervisory 
assistance review until the following 
school year. The State agency shall 
document any exception authorized 
under this paragraph. 

(e) Number of schools to review. On a 
supervisory assistance review, the State 
agency shall review all schools meeting 
any one of the criteria specified in 
paragraph (e)(1) of this section; provided 
that the State agency reviews the 
minimum number of schools as specified 
in paragraph (e)(2) of this section. 

(1) School selection criteria. The 
school selection criteria includes, but is 
not limited to: 

(1) Elementary schools with a free 
average daily participation of 100 or 
more and a free participation factor of 
95 percent or more; 

(ii) Secondary schools with a free 
average daily participation of 100 or 
more and a free participation factor of 
75 percent or more; 

(iii) Combination schools with a free 
average daily participation of 100 or 
more and a free participation factor of 
85 percent or more. A combination 
school means a school with a mixture of 
elementary and secondary grades; and 

(iv) Any school in which the daily 
lunch counts appear questionable, e.g., 
identical or very similar claiming 
patterns, and/or large changes in free 
lunch counts. 

(2) Minimum number of schools. The 
minimum number of schools the State 
agency shall review is illustrated in 
Table A: 


Table A 



Minimum 


number 

Number of schools in the school food 

of 

authority 

schools 


to be 


reviewed 

1 to 5___ 

1 

6 to 10.......... 

2 


Table A—Continued 

Number of schools in the school food 
authority 

Minimum 

number 

of 

schools 
to be 
reviewed 

11 to 20........ _ 

3 

4 

6 
8 
10 
» 12 

21 to 40_ _ 

41 to 60... 

61 to 80. 

81 to 100. 

101 or more.„. 



1 Twelve plus 5 percent of the number of schools 
over 100. Fractions shall be rounded to the nearest 
whole number. 


(3) State agency criteria. If the criteria 
identified in paragraph (e)(1) of this 
section fail to focus on problem schools, 
fail to identify the minimum number of 
schools required under paragraph (e)(2) 
of this section, or do not reflect an 
effective use of State agency resources, 
the State agency shall employ State 
agency-developed criteria that will 
identify problem schools. Such criteria 
may include recommendations from a 
food service director based on findings 
from the on-site visits or the edit checks 
required under $ 210.8(a) of this part; 
previous review findings; complaints 
from food service staff, school officials, 
or the general public, results of State 
and Federal audits, etc. In any case 
where the State agency identifies 
schools meeting the criteria set forth in 
paragraph (e)(1) of this section but 
elects not to review those schools, the 
State agency shall document the reasons 
for selecting schools which do not meet 
the criteria specified in paragraph (e)(1) 
of this section. 

(4) Pervasive problems. If the State 
agency review finds pervasive problems 
in a school food authority, FNS may 
authorize the State agency to cease 
review activities prior to reviewing the 
required number of schools under 
paragraph (e)(1) of this section. Where 
FNS authorizes the State agency to 
cease review activity, FNS will either 
conduct review activity itself or refer 
the school food authority to OIG. 

(f) Scope of review. During the course 
of a supervisory assistance review, each 
State agency shall monitor compliance 
with the critical and general areas 
identified in paragraphs (g) and (h) of 
this section. 

(1) Review form. State agencies shall 
use the supervisory assistance review 
form prescribed by FNS. State agencies 
may supplement the review form, as 
needed. 

(2) Review period. The review period 
for supervisory assistance reviews and 
follow-up reviews shall cover, at a 
minimum, the most recent month for 
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which a Claim for Reimbursement was 
submitted in the current school year. 
Subject to FNS approval, the State 
agency may conduct a review early in 
the school year, prior to the submission 
of a Claim for Reimbursement. In such 
cases, the review period shall be the 
prior month of operation in the current 
school year. 

(3) Audit findings. To prevent 
duplication of effort, the State agency 
may use any recent and currently 
applicable findings from Federally- 
required audit activity or from any 
State-imposed audit requirements. Such 
findings may be used only insofar as 
they pertain to the reviewed school(s) or 
the overall operation of the school food 
authority and they are relevant to the 
review period. The State agency shall 
document the source and the date of the 
audit. 

(g) Critical areas of review. The 
performance standards listed in this 
paragraph are deemed critical since 
compliance in these areas is directly 
linked to the service of a reimbursable 
lunch. Violation of any one of these 
performance standards shall lead to one 
or more of the following: a follow-up 
review as specified in paragraph (i) of 
this section, a corrective action plan as 
specified in paragraph (1) of this section, 
withholding payment as specified in 
paragraph (m) of this section, and fiscal 
action as identified in paragraph (n) of 
this section. 

(1) Performance Standard 1 (Each 
child's eligibility for free and reduced 
price 1 undies is correctly approved or 
denied in accordance with the 
applicable provisions of 7 CFR part 245.) 
The State agency shall analyze and 
determine the adequacy of local 
approval procedures for free and 
reduced price lunches by examining the 
free and reduced price eligibility 
determinations made for each reviewed 
school since the beginning of the current 
school year. The State agency shall: 

(i) Review the current year 
applications for all children for whom 
application was made for the reviewed 
school to determine whether each 
child’s application is complete and 
correctly approved or denied in 
accordance wit h all applicable 
provisions of 7 CFR part 245. In lieu of 
reviewing the application for each child 
for whom application is made for each 
of the reviewed schools, the State 
agency may review a statistically valid 
sample of the applications for those 
children in each reviewed school. If the 
State agency chooses to review a 
statistically valid sample of 
applications, the State agency shall 
ensure that the sample size is large 
enough so that there is a 95 percent 


chance that the actual error rate for all 
applications is not less than 2 
percentage points less than the error 
rate found in the sample (i.e., the lower 
bound of the one-sided 95 percent 
confidence interval is no more than 2 
percentage points less than the point 
estimate). In addition, the State agency 
shall determine the need for follow-up 
reviews and base fiscal action upon the 
error rate found in the sample. 

(ii) In the case where the local food 
stamp or AFDC agency certifies that the 
child(ren) is a member of a currently 
certified food stamp or AFDC 
household, determine that the 
certification on behalf of the Food 
Stamp Program or AFDC is official: all 
the information required under 5 245.6 of 
this title is complete: such children were 
enrolled in the school under review 
during the review period: there is a 
system in place to update eligibility 
status resulting from a household’s 
decision to decline school meal benefits 
or any notification from the household 
that it is no longer certified to receive 
Food Stamp or AFDC benefits. 

(iii) Ensure that the previous year’s 
eligibility determinations are not used 
after 30 operating days following the 
first day of school, or as otherwise 
established by the State agency; 
provided that the State agency- 
developed timeframe does not exceed 
the 30 operating day limit. 

(2) Performance Standard 2 (All free, 
reduced price and paid lunches claimed 
for reimbursement are served only to 
children eligible for free. reduced price 
and paid lunches. respectively; and 
counted, recorded, consolidated and 
reported through a system which 
consistently yields correct claims.) The 
State agency shall determine that for 
each day of operation for the review 
period, the number of free, reduced price 
and paid lunches claimed for each 
reviewed school is not more than the 
number of lunches served to children 
eligible for free, reduced price and paid 
lunches, respectively, in those schools 
for the review period. The State agency 
shall also determine that a lunch 
counting system is being used which 
accurately counts, records, consolidates 
and reports the reimbursable lunches 
served, by type. 

(i) For each school reviewed, the State 
agency shall: 

(A) Determine the number of children 
actually eligible for free, reduced price 
and paid lunches, by type, for the review 
period. This determination shall be 
based on the findings from the review of 
Performance Standard I required under 
paragraph (g)(1) of this section and an 
evaluation of the system for issuing 
benefits and updating eligibility status. 


(B) Evaluate the system for issuing 
benefits and updating eligibility status 
by validating the mechanism(s) the 
reviewed school uses to provide benefits 
to currently eligible children, e.g., master 
list. The State agency shall determine 
whether the system is adequate and 
reflects changes due to verification 
findings, transfers, reported changes in 
household size or income, etc. within 
three operating days of the date the 
school food authority receives official 
notification of the change or makes the 
final decision on a child’s eligibility 
status. 

(C) Determine whether the lunch 
counting system yields correct claims. 

At a minimum, the State agency shall 
determine whether: 

(1) The daily lunch counts, by type, for 
the review period are not more than the 
product of the number of children 
determined by the school/school food 
authority to be eligible for free, reduced 
price, and paid lunches for the review 
period times an attendance factor. If the 
lunch count, for any type, significantly 
exceeds the product of the number of 
eligibles. for that type, times an 
attendance factor, documentation 
showing good cause is available. 

(2) Each type of food service line 
provides accurate point of service lunch 
counts, by type, and those lunch counts 
are correctly counted and recorded. If 
an alternative counting system is 
employed, the State agency shall ensure 
that it provides accurate counts of 
reimbursable lunches, by type, and is 
correctly implemented as approved by 
the State agency. 

(3) All lunches, including prepaid and 
charged lunches, are correctly counted, 
recorded, consolidated and reported for 
the day they are served. 

(ii) For each school food authority 
reviewed, the State agency shall review 
lunch count records to ensure that the 
lunch counts submitted by each 
reviewed school are correctly 
consolidated, recorded, and reported by 
the school food authority on the Claim 
for Reimbursement. 

(3) Performance Standard 3 (Lunches 
claimed for reimbursement within the 
school food authority contain food 
items /components as required by 
Program regulations.) For each school 
reviewed, the State agency shall: 

(i) For the day of the review, observe 
the serving line(s) to determine whether 
all required food items/components are 
offered. 

(ii) For the day of the review, observe 
a significant number of the Program 
lunches counted at the point of service 
for each type of serving line, to 
determine whether those lunches 
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contain the required number of food 
items/components. 

(iii) Review production records and 
menus for the review period to 
determine whether all required food 
items/components have been offered. 

(h) General areas of review. The 
general areas listed in this paragraph 
reflect major Program requirements. 
Violation of any one of these general 
areas shall lead to corrective action, as 
specified in paragraph (k) of this section, 
and may lead to withholding payment, 
as specified in paragraph (m) of this 
section. The general areas of review 
shall include, but are not limited to, the 
following areas: 

(1) Free and reduced price process. In 
the course of the review of each school 
food authority, the State agency shall: 

(i) Review the implementation of the 
free and reduced price policy statement 
to ensure it is implemented as approved. 

(ii) Evaluate whether the required 
minimum number of applications are 
verified with respect to the selection 
method used. 

(iii) Determine that applications for 
verification are selected through random 
or focused sampling in accordance with 
the provisions of § 245.6a of this title 
and FNS Instructions, and that no 
discrimination exists in the selection 
process. 

(iv) Establish that verification is 
completed by December 15. If the 
supervisory assistance review occurs 
prior to the December 15 deadline, the 
State agency shall evaluate the 
verification activities that have occurred 
to date and assess whether these* 
activities represent a good faith effort 
that will result in compliance with the 
requirements of § 245.6a of this title. 

(v) Confirm that the verification 
process is complete for each application 
verified by or on behalf of the reviewed 
schools. Verification is considered 
complete either when a child’s eligibility 
for the level of benefits for which he or 
she was approved is confirmed, changed 
to a higher level of benefit, or a letter of 
adverse action has been sent. 

(vi) Ensure that verification records 
are maintained as required by 

§ 245.6a(c) of this title. 

(vii) Determine that, for each 
reviewed school, the lunch count system 
does not overtly identify children 
eligible for free and reduced price meals. 

(2) Food quantities. For each school 
reviewed, the State agency shall 
observe a significant number of Program 
lunches counted at the point of service 
for each type of serving line to 
determine whether those lunches appear 
to provide food items/components in the 
quantities required under § 210.10 of this 
part. If visual observation suggests that 


quantities are insufficient, the State 
agency shall review the reviewed 
school’s production and participation 
records for each day of the review 
period to determine that required 
amounts of food were available for 
service. 

(3) Competitive foods. For each school 
reviewed, the State agency shall 
determine, through on-site observation 
and examination of any relevant 
information, that when competitive 
foods, as defined by § 210.11(a)(1) of this 
part, are sold in the food service area 
during the lunch periods, such foods do 
not fall under the category of “food of 
minimal nutritional value” as listed in 
appendix B of this part, and that income 
from the sale of allowable competitive 
foods accrues to the benefit of the 
nonprofit school food service, or the 
school, or student organizations 
approved by the school. 

(4) Use and storage of donated foods. 
The State agency shall determine that 
the school food authority accepts and 
uses foods donated by the Department 
in quantities that are efficiently utilized 
without waste by the nonprofit school 
food service. Furthermore, the State 
agency shall ensure that, for each school 
reviewed, storage facilities for donated 
foods meet the provisions of § 250.14 of 
this title. The State agency shall refer 
any identified problems to the 
appropriate agency within the State if 
the State agency is not the distributing 
agency. Additionally, the State agency 
shall ensure that the use of donated 
foods is limited to the nonprofit school 
food service, unless otherwise 
authorized in accordance with 

§ 250.13(a)(1) of this title and by FNS 
Instructions 776-1 and/or 712-1. 

(5) Nonprofit school food service. At a 
minimum, the State agency shall ensure 
that: 

(i) The school food authority 
maintains separate and distinct 
nonprofit school food service 
accounting. 

(ii) Records of income and 
expenditures are included within the 
nonprofit school food service account. 

(iii) Revenues are used only in 
accordance with the provisions of 
§ 210.14(a) of this part. 

(iv) Net cash resources do not exceed 
the three months’ average expenditures 
for the school food authority’s nonprofit 
school food service or such other 
amount as may be approved in 
accordance with § 210.19(a) of this part. 

(v) Nonprogram lunches are priced in 
accordance with FNS requirements. 

(6) Civil rights. The State agency shall 
examine the school food authority’s 
compliance with the civil rights 


provisions specified in § 210.23(b) of this 
part. 

(7) Procurement practices. The State 
agency shall evaluate the school food 
authority’s procurement practices to 
determine whether the practices comply 
with § 210.21 of this part. 

(8) Food service management 
companies. The State agency shall 
determine that: 

(i) The school food authority fulfills its 
administrative responsibilities as 
described in § 210.16 of this part, and 
ensures that the food service operation 
is in conformance with the school food 
authority’s agreement with the State 
agency under the Program. 

(ii) The food service management 
company adheres to the requirements 
for such contracts as described in 

§ 210.16 of this part. 

(iii) The school food authority 
complies with § 210.21 of this part in its 
selection of a food service management 
company. 

(9) Monitoring responsibilities. The 
State agency shall ensure that the school 
food authority conducts on-site reviews 
in accordance with § 210.8(a)(1) of this 
part, and monitors claims in accordance 
with § 210.8 (a)(2) and (a)(3) of this part. 

(10) Reporting and recordkeeping. The 
State agency shall determine that the 
school food authority has an adequate 
reporting and recordkeeping system, and 
maintains on file the documents 
required under 7 CFR parts 210 and 245. 

(i) Follow-up reviews. All school food 
authorities found to have a critical area 
violation in excess of any one of the 
review thresholds specified in this 
paragraph are subject to follow-up 
reviews. State agencies shall report to 
FNS the names of large school food 
authorities exceeding critical area 
review thresholds in accordance with 
paragraph (d)(2) of this section. The 
State agency shall conduct a first 
follow-up review of any large school 
food authority found on a supervisory 
assistance review to have critical area 
violations in excess of any one of the 
review thresholds. State agencies shall 
also conduct a first follow-up review of 
at least 25 percent of the small school 
food authorities found on the 
supervisory assistance review to have 
critical area violations in excess of any 
one of the review thresholds. State 
agencies shall conduct additional 
follow-up reviews of any school food 
authority which has a critical area 
violation exceeding a review threshold 
on the first follow-up or any subsequent 
follow-up review regardless of whether 
such review is conducted by FNS or the 
State agency. 
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(1) Selection of small school food 
authorities . In determining which small 
school food authorities to include in the 
follow-up review sample, State agencies 
shall select those school food authorities 
which have the mo9t serious problems, 
including, but not limited to. systemic 
accountability problems, large 
overclaims, significant lunch pattern 
violations, etc. 

(2) Selection of schools. State 
agencies shall review at least the 
minimum number of schools required 
under paragraph (e}{2) of this section. 
State agencies shall meet the minimum 
number of schools requirement by 
selecting those schools found, on the 
initial supervisory assistance review, to 
have significant critical area violations. 
If any additional schools must be 
selected to meet the minimum required 
number, the State agency shall select 
from those schools which meet State 
agency-developed criteria identified 
under paragraph (e)(3) of this section. 

(3) Review thresholds. The review 
thresholds apply only to the critical 
areas of review and are designed to 
limit follow-up reviews to those school 
food authorities with serious problems. 

(i) For Performance Standard 1—5% or 
more (but not less than 5) of the initial 
free or reduced price eligibility 
determinations reviewed in a school 
food authority are incorrectly approved 
or denied. 

(ii) For Performance Standard 2—a 
number of the reviewed schools in a 
school food authority, as specified in 
Table B, have an inadequate system for 
issuing benefits and updating eligibility 
status and for counting, recording, 
consolidating or reporting lunches, by 
type; or the school food authority has an 
inadequate system for consolidating 
lunch counts, by type, or for reporting 
claims. 


Table B 


Number of schools reviewed 

Number 

of 

schools 

violating 

Perform¬ 

ance 

Standard 

2 

1 to 10___ 

1 

11 to 20. 

2 

21 to 30......... 

3 

31 to 40_ 

4 

41 to 50.. 

5 

51 to 60__ 

6 

61 to 70..... 

^ 7 

71 to 80. . 

8 

81 to 90_ 

9 

91 to 100. ... . 

10 

101 or more. 

1 10 


* tO plus the number identified above for the 
appropriate increment 


(iii) For Performance Standard 3— S% 
or more of the total number of Program 
lunches observed in a school food 
authority are missing one or more of the 
required food items/components. 

(4) Scope of follow-up reviews. On 
any follow-up review, the State agency 
is encouraged to review the critical and 
general areas of review specified in 
paragraphs (g) and (h) of this section for 
those schools which were not reviewed 
during the supervisory assistance 
review. The State agency shall, at a 
minimum; 

(i) For each school selected for follow¬ 
up. review the critical areas for which 
the review thresholds were exceeded by 
the school food authority on a previous 
review; 

(ii) Determine whether the school food 
authority has satisfactorily completed 
the corrective actions required for both 
critical and general areas within the 
timeframes established by the State 
agency; 

(iii) Evaluate whether these corrective 
actions resolved the problem(s); and 

(iv) On a first follow-up review, the 
State agency shall evaluate the 
certification, count and milk/meal 
service procedures for those schools 
selected for a first follow-up review and 
participating in the School Breakfast 
Program (7 CFR part 220) and/or the 
Special Milk Program for Children (7 
CFR part 215) or offering meal 
supplements in after hour care programs 
(7 CFR part 210). 

(5) Critical area violations identified 
in a follow-up review. Critical area 
violations identified on a follow-up 
review shall be addressed as follows: 

(i) If, during a follow-up review, the 
State agency determines, that corrective 
actions have not been satisfactorily 
completed in accordance with the 
corrective action plan or in the 
documented corrective action, the State 
agency shall require submission of a 
new corrective action plan and 
documented corrective action; take 
fiscal action for critical area violations 
as specified in paragraph (n) of this 
section; and withhold Program 
payments in accordance with paragraph 

(m) of this section, until such time as a 
follow-up review, requested by the 
school food authority, indicates the 
problem has been corrected. If the State 
agency determines that the corrective 
actions have been completed as 
specified in the corrective action plan or 
in the documented corrective action, but 
those corrective actions do not 
effectively resolve the problem, the 
State agency shall follow the 
requirements for new critical area 
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violations specified in paragraphs (i)(5) 

(ii) and (hi) of this section. 

(ii) If new critical area violations are 
observed that exceed a review 
threshold, the State agency shall require 
submission of a corrective action plan 
and documented corrective action; take 
fiscal action as specified in paragraph 

(n) of this section; and conduct a follow¬ 
up review within six operating months 
of the first ibHow-up review. 

(iii) if new critical area violations are 
observed which do not exceed review 
thresholds, the State agency shall 
require documented corrective action 
within specified timeframes and take 
fiscal action in accordance with 
paragraph (n) of this section. If adequate 
documented corrective action is not 
received within those timeframes, the 
State agency shall withhold Program 
payments in accordance with paragraph 
(m) of this section, until such time as 
adequate documented corrective action 
is received. 

(6) General area violations identified 
in a follow-up review. General area 
violations identified in a follow-up 
review shall be addressed as follows: 

(i) If, during a follow-up review, the 
State agency determines that corrective 
actions have not been taken in 
accordance with the documented 
corrective action, the State agency shall 
withhold Program payments in 
accordance with paragraph (m) of this 
section, until such time as the State 
agency receives adequate documented 
corrective action. 

(ii) If the State agency determines that 
the corrective actions taken did not 
effectively resolve the problem, or if 
new general area violations are 
observed on a follow-up review, the 
State agency shall require documented 
corrective action within specified 
timeframes. If adequate documented 
corrective action is not received within 
those timeframes, the State agency shall 
withhold Program payments in 
accordance with paragraph (m) of this 
section, until such time as adequate 
documented corrective action is 
received. 

(7) Exceptions. FNS may, on an 
individual school food authority basis, 
approve written requests for exceptions 
to the follow-up review requirement 
specified in paragraph (i)(l) of this 
section if FNS determines that the 
requirement conflicts with efficient State 
agency management of the program. 

(j) Exit conference and notification. 
The State agency shall hold an exit 
conference at the close of the 
supervisory assistance review and of 
any subsequent follow-up review to 
discuss the violations observed, the 
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extent of the violations and the 
corrective action needed to correct the 
violations. The State agency shall 
establish an appropriate deadline(s) for 
completion of corrective action, 
provided that the deadline(s) results in 
the completion of corrective action on a 
timely basis. If a corrective action plan 
is required as described in paragraph (1) 
of this section, it shall be discussed at 
the exit conference. After every review, 
the State agency shall provide written 
notification of the review findings to the 
school food authority’s Superintendent 
(or equivalent in a non-public school 
food authority) or authorized 
representative. The written notification 
shall include the review findings, the 
needed corrective actions and the 
deadlines for completion of the 
corrective actions, including the 
submission date for any required 
corrective action plan as specified in 
paragraph (1)(3) of this section. 

(k) Corrective action. Corrective 
action is required for any violation 
under either the critical or general areas 
of the review. Corrective action shall be 
applied to all schools in the school food 
authority, as appropriate, to ensure that 
previously deficient practices and 
procedures are revised. Corrective 
actions may include training, technical 
assistance, recalculation of data to 
ensure the correctness of any claim that 
the school food authority is preparing at 
the time of the review, or other actions. 
Fiscal action shall be taken in 
accordance with paragraph (n) of this 
section. 

(l) Verification. If a school food 
authority has verified less than the 
minimum number of applications as 
required by $ 245.6a of this title, the 
State agency shall require the school 
food authority to complete the required 
number of verifications plus three times 
the deficient number of verifications 
within 30 operating days of the review. 
If, in the course of a review conducted 
prior to the December 15 deadline for 
verification, the State agency finds it 
likely that the school food authority will 
not meet the verification requirements, 
the State agency shall require the school 
food authority to submit written 
notification that the verification was 
correctly completed by the December 15 
deadline: or documented corrective 
action, including any additional 
verifications required under this 
paragraph if verification is not 
completed by the December 15 deadline. 
Failure to complete the verifications 
required under this paragraph, will 
result in withholding payment as 
described in paragraph (m) of this 
section Should verifications conducted 


as corrective action under this 
paragraph identify ineligible students, 
the State agency shall take fiscal action 
in accordance with paragraph (n) of this 
section. 

(2) Net cash resources. In the event 
that net cash resources exceed three 
months’ average expenditures for the 
school food authority’s nonprofit school 
food service or such other amount as 
may be approved in accordance with 

§ 210.19(a) of this part, the State agency 
may require the school food authority to 
reduce the price children are charged for 
meals, improve food quality or take 
other action designed to improve the 
nonprofit school food service. In the 
absence of any such action, the State 
agency shall make adjustments in the 
rate of reimbursement under the 
Program. 

(3) Extensions of the timeframes. If 
extraordinary circumstances arise 
where a school food authority is unable 
to complete the required corrective 
action within the timeframes specified 
by the State agency, the State agency 
may extend the timeframes upon written 
request of the school food authority. 

(4) Documented corrective action. 
Documented corrective action is 
required for any degree of violation of 
general or critical areas identified in a 
supervisory assistance review or on any 
follow-up review. Documented 
corrective action may be provided at the 
time of the review; however, it shall be 
postmarked or submitted to the State 
agency no later than 30 days from the 
deadline for completion of each required 
corrective action, as specified under 
paragraph (j) of this section. The State 
agency shall maintain any documented 
corrective action on file for review by 
FNS. 

(1) Corrective action plans. State 
agencies shall ensure that corrective 
action plans are completed by all school 
food authorities which are found to 
exceed the review thresholds described 
in paragraph (i) of this section. The 
following procedures shall be followed 
to develop a corrective action plan: 

(1) The State agency shall assist the 
school food authority in developing a 
mutually agreed upon corrective action 
plan. 

(2) The corrective action plan shall 
identify the corrective actions planned 
in order to correct the identified 
problems in the reviewed school(s) and 
in any other affected school under the 
jurisdiction of the school food authority, 
and the expected dates of completion of 
the corrective action. 

(3) The plan shall be written, signed 
by the individual holding the position 
responsible for signing the State agency/ 


school food authority agreement as 
required under § 210.9 of this part, and 
submitted to and approved by the State 
agency within 60 days following the exit 
conference of a review. State agencies 
may extend this deadline to 90 days. 
Extensions beyond 90 days may be 
made, for cause, with written 
justification to and approval by FNS. 

(4) The State agency shall require 
documented corrective action in 
accordance with paragraph (k)(4) of this 
section. 

(5) If corrective actions are completed 
prior to the submission of the plan, a 
brief description of the completed 
corrective action and dates 
accomplished may be included in lieu of 
submitting additional “documented 
corrective action.” 

(6) The State agency shall require the 
school food authority to implement an 
amended or extended corrective action 
plan when review thresholds are 
exceeded on a follow-up review. 

(m) Withholding payment. At a 
minimum, the State agency shall 
withhold all Program payments to a 
school food authority as follows: 

(1) Cause. The State agency shall 
withhold all Program payments to a 
school food authority when: 

(1) The State agency does not receive 
a corrective action plan, if required, 
within the specified timeframe; or 

(ii) The corrective action plan does 
not adequately reflect the corrective 
actions specified during the exit 
conference or in follow-up 
correspondence; or 

(iii) The corrective action is not 
completed and/or documented 
corrective action is not provided within 
the timeframes established during the 
exit conference or follow-up 
correspondence, or as otherwise 
extended by the State agency; or 

(iv) The appropriate number of 
corrective action verifications mandated 
under paragraph (k)(l) of this section 
are not conducted within 30 operating 
days from the date of the review; or 

(v) If, on a follow-up review, the State 
agency finds that corrective actions 
have not been taken as specified in the 
corrective action plan and/or in the 
documented corrective action. 

(2) Duration. In all cases. Program 
payments shall be withheld until such 
time as corrective action is completed, 
and documents are received, and 
deemed acceptable by the State agency, 
or as otherwise specified in paragraph 
(i)(5) of this section. Subsequent to the 
State agency’s acceptance of the 
corrective actions, payments will be 
released for any lunches served in 
accordance with the provisions of this 
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part during the period the payments 
were withheld. The State agency will 
evaluate whether the degree of non- 
compliance warrants termination. 

(3) Exceptions. Under extraordinary 
circumstances, FNS may authorize a 
State agency to limit the withholding of 
funds to an amount less than the total 
Program payments. 

(4) Failure to withhold payment. FNS 
may suspend or withhold Program 
payments, in w'hole or in part, to those 
State agencies failing to withhold 
Program payments in accordance with 
paragraph (m)(l) of this section and may 
withhold administrative funds in 
accordance with § 235.11(b) of this title. 
The withholding of Program payments 
will remain in effect until such time as 
the State agency documents compliance 
with paragraph (m)(l) of this section to 
FNS. Subsequent to the documentation 
of compliance, any withheld 
administrative funds will be released 
and payment will be released for any 
lunches served in accordance with the 
provisions of this part during the period 
the payments were withheld. 

(n) Fiscal action. For purposes of the 
critical areas of the supervisory 
assistance review' and any follow-up 
reviews. Fiscal action is required for 
violations of Performance Standards 2 
and 3. Since the findings from a review 
of Performance Standard 1 are used in 
the computation of Fiscal action for 
Performance Standard 2, no Fiscal action 
is required for violations of Performance 
Standard 1. If veriFications required 
under paragraph (k)(l) of this section 
occur after January 1 of each year, the 
State agency shall compute any needed 
fiscal action back to the first serving day 
in January. Fiscal action shall be taken 
in accordance with the provisions 
identified under § 210.19(c) of this part. 

(o) Miscellaneous reporting 
requirement. Each State agency shall 
report to FNS the results of reviews by 
March 1 of each school year, on a form 
designated by FNS. In such annual 
reports, the State agency shall include 
the results of all supervisory assistance 
reviews conducted in the preceding 
school year and any consequent follow¬ 
up reviews performed in the preceding 
school year or as specified in paragraph 
(c)(2) of this section. 

(pj Summary of reporting 
requirements. Each State agency shall 
report to FNS: 

(1) A description of the complete 
three/five year supervisory assistance 
review cycle, as specified under 
paragraph (d)(1) of this section, 
submitted as a part of the annual 
administrative plan required under 
§ 235.5 of this title. 


(2) Each year's schedule of reviews in 
the annual administrative plan, as 
required under paragraph (d)(1) of this 
section. The annual reporting will 
provide updates to the initial schedule 
resulting from follow-up review activity, 
administrative changes, etc. 

(3) The names of those large school 
food authorities exceeding any one of 
the critical area review thresholds 
specified in paragraph (i) of this section, 
within 30 days of the completion of the 
supervisory assistance review, as 
described in paragraph (d)(2) of this 
section. 

(4) The results of reviews by March 1 
of each school year on a form 
designated by FNS. as specified under 
paragraph (o) of this section. 

(q) Recordkeeping. Each State agency 
shall keep records w'hich document the 
details of all reviews and demonstrate 
the degree of compliance with the 
critical and general areas of review. 
Records shall be retained by the State 
agency as specified in § 210.23(c) of this 
part. Such records shall include 
documentation of supervisory 
assistance reviews and follow-up 
reviews. As appropriate, the records 
shall include a corrective action plan as 
described in this section, documented 
corrective action, and documentation of 
withholding of payments and fiscal 
action, including recoveries made. 
Additionally, the State agency must 
have on file: 

(1) Criteria for selecting schools on 
first and follow-up reviews in 
accordance with paragraphs (e) and (i) 
of this section. 

(2) Its system for selecting small 
school food authorities for follow-up 
reviews in accordance with paragraph 

(i) of this section. 

(3) Documentation demonstrating 
compliance with the statistical sampling 
requirements in accordance with 
paragraph (g) of this section. 

(r) FNS review activity. The term 
“State agency" and all the provisions 
specified in paragraphs (a)-(h) of this 
section refer to FNS when FNS conducts 
supervisory assistance or follow-up 
reviews in accordance with 

§ 210.30(d)(2) of this part. FNS will 
notify the State agency of the review 
findings and the need for corrective 
action and fiscal action so that the State 
agency may pursue any needed follow¬ 
up activity. 

10. In § 210.19, 

a. Paragraph (a) is revised; 

b. The introductory text of paragraph 
(c) and paragraph (c)(1) are revised, 
(c)(2) through (c)(6) are redesignated as 
paragraphs (c)(3) through (c)(7), 


respectively, and a new paragraph (c)(2) 
is added; and 

c. Paragraph (d) is revised. 

The revisions and addition read as 
follows: 

§ 210.19 Additional responsibilities. 

(a) General program management. 
Each State agency shall provide an 
adequate number of consultative, 
technical and managerial personnel to 
administer programs and monitor 
performance in complying with all 
Program requirements. 

(1) Financial management system. 
Each State agency shall establish a 
financial management system under 
which school food authorities shall 
account for all revenues and 
expenditures of their .nonprofit school 
food service. The system shall prescribe 
the allowability of nonprofit school food 
service expenditures in accordance with 
this part and, as applicable, 7 CFR part 
3015. The system shall permit 
determination of the nonprofit school 
food service net cash resources, and 
shall include any criteria for approval of 
net cash resources in excess of three 
months’ average expenditures. 

(2) Improved management practices. 
The State agency shall work with the 
school food authority toward improving 
the school food authority’s management 
practices where the State agency has 
found poor food service management 
practices leading to decreasing or low 
student participation and/or poor 
student acceptance of the Program or of 
foods served. Poor student acceptance 
may be indicated by a substantial 
number of children who routinely and 
over a period of time do not favorably 
accept a particular menu item; return 
foods; or choose less than all five food 
items as authorized under § 210.10(e) of 
this part. 

(3) Program compliance. Each State 
agency shall require that school food 
authorities comply with the applicable 
provisions of this part. The State agency 
shall ensure compliance through audits, 
supervisory assistance reviews, 
technical assistance, training, guidance 
materials or by other means. 

(4) Investigations. Each State agency 
shall promptly investigate complaints 
received or irregularities noted in 
connection with the operation of the 
Program, and shall take appropriate 
action to correct any irregularities. State 
agencies shall maintain on file, evidence 
of such investigations and actions. FNS 
and OIG may make reviews or 
investigations at the request of the State 
agency or where FNS or OIG determines 
reviews or investigations are 
appropriate. 
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(5) Food service management 
companies. Each State agency shall 
annually review each contract between 
any school food authority and food 
service management company to ensure 
compliance with all the provisions and 
standards set forth in 5 210.16 of this 
part The State agency may require that 
all food service management companies 
that wish to contract for food service 
with any school food authority in the 
State must register with the State 
agency. State agencies shall provide 
assistance upon request of a school food 
authority to assure compliance with 
Program requirements. 

« « • • • 

(c) Fiscal action. State agencies are 
responsible for ensuring Program 
integrity at the school food authority 
level. State agencies shall take fiscal 
action against school food authorities 
for Claims for Reimbursement that are 
not properly payable under this part In 
taking fiscal action, State agencies shall 
use their own procedures within the 
constraints of this part and shall 
maintain all records pertaining to action 
taken under this section. The State 
agency may refer to FNS for assistance 
in making a claims determination under 
this part. 

(1) Definition. Fiscal action includes, 
but is not limited to, the recovery of 
overpayments through direct assessment 
or offset of future claims, disallowance 
of overclaims as reflected in unpaid 
Claims for Reimbursement, submission 
of a revised Claim for Reimbursement, 
and correction of records to ensure that 
unfiled Claims for Reimbursement are 
corrected when Filed. 

(2) General principles. When taking 
fiscal action, State agencies shall 
consider the following: 

(i) The State agency shall identify the 
school food authority’s correct 
entitlement and take fiscal action when 
any school food authority claims or 
receives more Federal funds than earned 
under $ 210.7 of this part In order to 
take fiscal action, the State agency shall 
identify accurate counts of reimbursable 
lunches through available data, if 
possible. In the absence of reliable data, 
the State agency shall reconstruct the 
lunch counts in accordance with 
procedures established by FNS. Such 
procedures will be based on the best 
available information including, 
participation factors, data from similar 
schools in the school food authority, etc. 

(ii) Except for fiscal action limitations 
specified in 5 210.18(n), fiscal action 
shall be extended back to the beginning 
of the school year or that point in time 
during the current school year when the 
infraction first occurred, as applicable. 


Based on the severity and longevity of 
the problem, the State agency may 
extend fiscal action back to previous 
school years, as applicable. The State 
agency shall ensure that any Claim for 
Reimbursement filed subsequent to the 
reviews conducted under § 210.18 of this 
part and prior to the implementation of 
corrective action, is limited to lunches 
eligible for reimbursement under this 
part 

(iii) In taking fiscal action. State 
agencies shall assume that children 
determined by the reviewer to be 
incorrectly approved for free and 
reduced price lunches participated at 
the same rate as correctly approved 
children in the corresponding lunch 
category. 

(iv) When taking fiscal action, State 
agencies shall employ the participation 
factors for the review period. If a school 
does not have a reliable lunch count 
system, school food authority 
participation factors, by type, shall be 
used. If school food authority 
participation factors are unavailable or 
unreliable. State-wide data shall be 
employed. 

« * * * # 

(d) Management evaluations. Each 
State agency shall provide FNS with full 
opportunity to conduct management 
evaluations of all State agency Program 
operations and shall provide OIG with 
full opportunity to conduct audits of all 
State agency Program operations. Each 
State agency shall make available its 
records, including records of the receipt 
and disbursement of funds under the 
Program and records of any claim 
compromised in accordance with this 
paragraph, upon a reasonable request 
by FNS, OIG, or the Comptroller 
General of the United States. FNS and 
OIG retain the right to visit schools and 
OIG also has the right to make audits of 
the records and operations of any 
school. In conducting management 
evaluations or audits for any fiscal year, 
the State agency, FNS. or OIG may 
disregard any overpayment which does 
not exceed $100 or in the case of State 
agency administered programs, does not 
exceed the amount established under 
State law, regulations or procedure as a 
minimum amount for which claim will 
be made for State losses. However, no 
overpayment is to be disregarded where 
there are unpaid claims of the same 
fiscal year from which the overpayment 
can be deducted or there is substantial 
evidence of violations of criminal law or 
civil fraud statutes. 

* * * « * 

1 . In 5 210.20. 

a. Paragraphs (a)(5) and (a)(6) are 
revised; 


b. Paragraph (b)(4) is amended by 
removing the citation “§ 210.18(b)” and 
adding the citation ”5 210.28(h)” in its 
place; 

c. Paragraph (b)(5) is amended by 
removing the citation “§ 210.18(e)” and 
adding the citation ”§ 210.19(a);” in its 
place; 

d. Paragraph (b)(6) and (b)(7) are 
revised; and 

e. Paragraph (b)(8) is amended by 
removing the words “AIMS reviews, 
AIMS audits,” and adding in their place 
the words “supervisory assistance 
reviews, audits”. 

The revisions read as follows: 

§ 210.20 Reporting and recordkeeping. 

(а) - 

(5) The schedule of supervisory 
assistance reviews and any subsequent 
changes in schedule, including the 
names of school food authorities in need 
of a follow-up review, as required under 
§ 210.18(d); 

(б) Results of supervisory assistance 
and follow-up reviews as required under 
§ 210.18(o); and 

* * « • * 

(6) Confirmation of a State agency’s 
approval of a school food authority's 
corrective action plan as required under 
5 210.18(1); records of all reviews and 
audits, including records of action taken 
to correct Program violations as 
required under § 210.18(q); and records 
of fiscal action taken as required under 
§ 210.19(c), including documentation of 
recoveries made; 

(7) State agency criteria for selecting 
schools for reviews and small school 
food authorities for follow-up reviews as 
required under § 210,18(i); 

• • * • « 

12. Sections 210.24, 210.25, 210.26. 
210.27, 210.28. 210.29, and 210.30 are 
redesignated as sections 210.25, 210.26, 
210.27, 210.28, 210.29, 210.31 and 210.32, 
respectively. New sections 210.24, and 
210.30, are added to read as follow's: 

§ 210.24 Withholding payments. 

In accordance with § 3015.103 of this 
title, the State agency shall withhold 
Program payments, in whole or in part, 
to any school food authority which has 
failed to comply with the provisions of 
this part Program payments shall be 
withheld until the school food authority 
takes corrective action satisfactory to 
the State agency, or gives evidence that 
such corrective action will be taken, or 
until the State agency terminates the 
grant in accordance with § 210.25 of this 
part. Subsequent to the State agency’s 
acceptance of the corrective actions. 
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payments will be released for any 
lunches served in accordance with the 
provisions of this part during the period 
the payments were withheld. 

» * ♦ * * 

§210.30 Management evaluations. 

(a) Management evaluations. FNS will 
conduct a comprehensive management 
evaluation of each State agency’s 
administration of the National School 
Lunch Program. 

(b) Basis for evaluations. FNS will 
evaluate all aspects of State agency 
management of the Program using tools 
such as State agency reviews as 
required under § 210.18 of this part; 
reviews conducted by FNS in 
accordance with § 210.18 of this part; 

FNS reviews of school food authorities 
and schools authorized under 

§ 210.19(a)(4) of this part; follow-up 
reviews and actions taken by the State 
agency to correct violations found 
during reviews; FNS observations of 
State agency supervisory assistance 
reviews; and audit reports. 

(c) Scope of management evaluations. 
The management evaluation will 
determine whether the State agency has 
taken steps to ensure school food 
authority compliance with Program 
regulations, and whether the State 
agency is administering the Program in 
accordance with Program requirements 
and good management practices. 

(1) Local compliance. FNS will 
evaluate whether the State agency has 
actively taken steps to ensure that 
school food authorities comply with the 
critical and general areas specified in 

§ 210.18(g) and (h) of this part. 

(2) State agency compliance. FNS will 
evaluate whether the State agency has 
fulfilled its State level responsibilities, 
including, but not limited to the 
following areas: Use of Federal funds; 
reporting and recordkeeping; 
agreements with school food authorities; 
review of food service management 
company contracts; review of the claims 
payment process; implementation of the 
State agency’s supervisory assistance 
reviews and follow-up reviews, 
including adherence to the three and 
five year review schedule; initiation and 
completion of corrective action; 
recovery of overpayments; disallowance 
of claims that are not properly payable; 
withholding of Program payments; 
oversight of school food authority 
procurement activities; training and 
guidance activities; civil rights; and 
compliance with the State 
Administrative Expense Funds 
requirements as specified in 7 CFR part 
235. 

(d) School food authority reviews. 

FNS will examine State agency 


administration of the Program by 
reviewing local Program operations. 
When conducting these reviews under 
paragraph (d)(2) of this section, FNS will 
follow all the supervisory assistance 
review requirements specified in 
§ 210.18(a}-(h) of this part. When FNS 
conducts reviews, the findings will be 
sent to the State agency to ensure ail the 
needed follow-up activity occurs. The 
State agency will, in all cases, be invited 
to accompany FNS reviewers. 

(1) Obser\ r ation of State agency 
reviews. FNS may observe the State 
agency conduct of any supervisory 
assistance review and/or any follow-up 
review as required under 5 210.18 of this 
part. At State agency request, FNS may 
assist in the conduct of the review. 

(2) Section 210.18 reviews. FNS will 
conduct supervisory assistance reviews 
or follow-up reviews in accordance with 
§ 210.18(a)-(h) of this part which will 
count toward meeting the State agency 
responsibilities identified under § 210.18 
of this part. 

(3) Coordination with State agency. 
FNS will coordinate school food 
authority selection with the State 
agency to ensure that no unintended 
overlap exists. 

(e) Management evaluation findings. 
FNS will consider the results of all its 
review activity within each State, 
including school food authority reviews, 
in performing management evaluations 
and issuing management evaluation 
reports. FNS will communicate the 
findings of the management evaluation 
to appropriate State agency personnel in 
an exit conference. Subsequent to the 
exit conference, the State agency will be 
notified in writing of the management 
evaluation findings and any needed 
corrective actions or fiscal sanctions in 
accordance with the provisions § 210.25 
of this part and/or 7 CFR part 235. 

PART 215—SPECIAL MILK PROGRAM 
FOR CHILDREN 

1. The authority citation is revised to 
read as follows: 

Authority: Secs. 3 and 10 of the Child 
Nutrition Act of 1966. 80 Stat. 885. 889. as 
amended (42 U.S.C. 1772, 1779). 

2. In § 215.11, two new sentences are 
added at the end of paragraph (b)(2) to 
read as follows: 

§ 215.11 Special responsibilities of State 
agencies. 

***** 

(t>) 

(2) * * * State agencies shall conduct 
reviews of schools participating in the 
Program for compliance with the 
provisions of this part when such 
schools are being reviewed under the 


follow-up review provisions identified 
under § 210.18(i) of this title. Compliance 
reviews of participating schools shall 
focus on the reviewed school’s 
compliance with the required 
certification, counting and milk service 
procedures. 

***** 

PART 220—SCHOOL BREAKFAST 
PROGRAM 

1. The authority citation continues to 
read as follow: 

Authority: Secs. 4 and 10 of the Child 
Nutrition Act of 1966, 80 Stat. 886. 889 ( 42 
U.S.C. 1773,1779), unless otherwise noted. 

2. In § 220.13, paragraph (f)(2) is added 
to read as follows: 

§ 220.13 Special responsibilities of State 
agencies. 

***** 

If) * * * 

(2) State agencies shall conduct 
reviews of schools participating in the 
Program for compliance with the 
provisions of this part when such 
schools are being reviewed under the 
follow-up review provisions identified 
under § 210.18(i) of this title. Compliance 
reviews of participating schools shall 
focus on the reviewed school’s 
compliance with the required 
certification, counting and breakfast 
service procedures. 
***** 

PART 235—STATE ADMINISTRATIVE 
EXPENSE FUNDS 

1. The authority citation is revised to 
read as follows: 

Authority: Secs. 7 and 10 of the Child 
Nutrition Act of 1966. 80 Stat. 888. 889. as 
amended (42 U.S.C. 1776.1779). 

§235.4 [Amended! 

2. In § 235.4, 

a. Paragraph (b)(3)(i) is amended by 
removing the words “Assessment, 
Improvement and Monitoring System 
(AIMS)” and adding the words 
“supervisory assistance reviews 
conducted under § 210.18 of this title” in 
their place; 

b. Paragraphs (b)(3) (ii), (iii), and (iv) 
are amended by removing the acronym 
“AIMS” wherever it appears and adding 
the words “supervisory assistance 
reviews conducted under § 210.18 of this 
title” in its place; and 

c. Paragraph (b)(3)(iv) is further 
amended by removing the number 
“40,000” wherever it appears and adding 
the number “30,000” in its place. 
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3. In 5 235.5, paragraph (b)(2) is 
amended by adding a new sentence to 
the end of the paragraph. 

The addition reads as follows! 

§ 235.5 Payments to States. 

♦ • • • « 

(b) * • * 

(2) * * * State agencies shall also 
include the information required under 
§ 210.18(d)(1) of this title. 


§235.6 [Amended] 

4. In § 235.6, paragraph (a-2) is 
amended by removing the acronym 
“AIMS” and adding the words 
'‘supervisory assistance reviews 
conducted under § 210.18 of this title” in 
its place. 

5. In § 235.11, paragraphs (b)(2) (i), (ii), 

(iii). (iv), and (v) are revised. 

The revisions read as follows: 

§ 235.11 Other provisions. 

• * • • « 

(b) • • • 

( 2 ) * * * 

(i) Implementing the requirements in 
§ 210.18 of this title; 

(ii) Conducting the number of reviews 
required in § 210.18 of this title within 
the timeframes specified; 

(iii) Covering the critical and general 
areas of review set forth in the conduct 
of reviews, carrying out corrective 
action, and assessing and recovering 
claims as prescribed in § 210.18 and 

§ 210.19 of this title; 


(iv) Conducting reviews with 
sufficient thoroughness to identify 
violations of the critical and general 
areas of review identified in § 210.18 of 
this title; and 

(v) Meeting the reporting deadlines 
prescribed for the forms (FNS-10 and 
SF-269) required under § 210.5(d) of this 
title. 

***** 

PART 245—DETERMINING 
ELIGIBILITY FOR FREE AND 
REDUCED PRICE MEALS AND FREE 
MILK IN SCHOOLS 

1. The authority citation is revised to 
read as follows: 

Authority: Sections. 3. 4, and 10 of the 
Child Nutrition Act of 1966, 80 Stat. 885, 880. 
889, as amended (42 U.S.C. 1772.1773,1779): 
secs. 2-12, 60 Stat. 23a as amended (42 U.S.C. 
1751-60). 

2. In § 245.6. paragraph (b), 
introductory text, is amended by 
removing the first sentence of the 
paragraph and adding two new 
sentences in its place to read as follows: 

§ 245.6 Applications for free and reduced 
price meals and free milk. 

* • • * * 

(b) Determination of eligibility. Prior 
to the processing of applications for the 
current school year, children from 
households with approved applications 
on file from the preceding year may be 
served reimbursable free and reduced 
price meals or free milk. However, 
applications from the preceding year 


may be used to determine eligibility only 
during the 30 operating days following 
the first day of the beginning of the 
school year, or during a timeframe 
established by the State agency, 
provided that any State agency 
timeframe does not exceed the 30 
operating day limiL * * * 

• • « * * 

3. In § 245.6a. paragraph (c) is 
amended by removing the word "and” 
after (c)(2), by removing the period after 
(c)(3) and adding a semicolon in its 
place, and by adding new paragraphs 
(c)(4), (c)(5). and (c)(6) to read as 
follows: 

§ 245.6a Verification requirements. 


(4) All verified applications must be 
readily retrievable by school and 
include all documents submitted by the 
household in an effort to confirm 
eligibility or reproductions of those 
documents; 

(5) Documentation of any changes in 
eligibility and the reasons for the 
changes; and 

(6) All relevant correspondences 
between the household selected for 
verification and the school food 
authority/schooL 

• • • « * 

Dated: December 14,1990. 

Betty Jo N'elften. 

Administrator. 

[FR Doc. 90-29743 Filed 12-20-90; 8:45 am] 
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DEPARTMENT OF DEFENSE 
GENERAL SERVICES 
ADMINISTRATION 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

48 CFR Parts 1, 4, 5, 6,14,15, 19, 25, 
28, 29, 31, 32, 33, 37, 42, 44, 45, 47, 49, 
51, 52, and 53 

[Federal Acquisition Circular 90-3] 

RIN 9000-AE02, 9000-AD95, 9000-AD83, 
9000-AE14, 9000-AD82, 9000-AD93, 
9000-AC19, 9000-AD61, 9000-AE08, 
9000-AD15, 9000-AE17, 9000-AE18, 
9000-AE19, 9000-AE07, 9000-AD92, 
9000-AD70, 9000-AD96, 9000-AD88, 
9000-AD87, 9000-AC77, 9000-AD97, 
9000-AD56, 9000-AC28, 9000-AD94, 
9000-AD16, 9000-AE15, 9000-AD51, 
9000-AD18, 9000-AD25, 9000-AD37, 
9000-AC96, 9000-AD36, 9000-AD34, 
9000-AD79, 9000-AD86, 9000-AD 14, 

9000-AD23, 9000-AD58, 9000-AE16, 
9000-AD59, 9000-AD97, 9000-AD54 


Federal Acquisition Regulation (FAR); 
Miscellaneous Amendments 

agencies: Department of Defense 
(DoD), General Services Administration 
(GSA), and National Aeronautics and 
Space Administration (NASA). 

^ action: Interim rule with request for 
comments, final rules; and adoption of 
interim rule as final. 

summary: Federal Acquisition Circular 
(FAC) 90-3 amends the Federal 
Acquisition Regulation (FAR) with 
respect to the following: Severance Pay 
for Foreign Nationals under Base 
Closures; Taxpayer Identification 
Number; Standard Form 279; Publicizing 
Procurement Actions; Conforming 
Amendment to FAR 6.001 for Options; 
Simplified Approval of Contracts and 
Delegation of Approval Authority for 
Certain Contracts; Negotiation after 
Sealed Bidding; Solicitation Provisions 
for Negotiated Construction Contracts; 
Make or Buy Decisions; Forward Pricing 
Rate Recommendation; Reimbursement, 
Interest Charges, and Penalties for 
Overpayment; Price Analysis; Field 
Pricing Support; Price Negotiation 
Memorandum; Debriefing of 
Unsuccessful Offerors; SIC Code 
Provision; Thresholds, part 19; 
Misrepresentations—False 
Representations; Challenges of a 
Subcontractor’s Status; Incentive 
Subcontracting Program; Postaward 
Responsibilities of the Contracting 
Officer; Small Business Competitiveness 
Demonstration Program; 

Indemnification, Anti-Deficiency Act; 
Raising Thresholds in FAR Tax 


Sections; Allowability of Litigation 
Costs; Superfund Tax; Progress 
Payments on First Article; Availability 
of Funds after Protest Resolution; 
Agency Protests; Protests to the GSBCA; 
Continuity of Services Clause; Quick- 
Closeout Procedure; Contractor Prepaid 
Commercial Bills of Lading; Subcontract 
Consent Requirements; Improper Profits 
or Fees Acquired under Other than 
Facilities Contracts; Contractors 
Authorized to use Government-Provided 
Passenger Carriers; Tailgate Delivery; 
Thresholds. Part 49; Limitations on 
Subcontracting; Household Goods 
Claims; Computer Generation of Forms 
by the Public; Walsh-Healey and Miller 
Act Bonding; and Procurement Integrity 
(OF 333, Procurement Integrity 
Certification for Procurement Officials). 
DATES: Effective Date: January 22,1991, 
except for sections 37.110(f) and 52.237- 
8 [interim rule, Item 1] which are 
effective December 21,1990. 

Comment Date: Comments on sections 
37.110(f) and 52.237-8 should be 
submitted to the FAR Secretariat at the 
address shown below on or before 
February 19,1991, to be considered in 
the formulation of a final rule. 
ADDRESSES: Interested parties should 
submit written comments to: General 
Services Administration, FAR 
Secretariat (VRS), 18th & F Streets NW., 
room 4041, Washington. DC 20405. 

Please cite FAC 90-3 in all 
correspondence related to this issue. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Laurie A. Frazier, FAR Secretariat, 
room 4041, GS Building, Washington, DC 
20405, (202) 501-4755. Please cite FAC 
90-3. 

SUPPLEMENTARY INFORMATION: 

A. Determination to Issue an Interim 
Rule 

FAC 90-3, Item 1 . A determination has 
been made under the authority of the 
Secretary of Defense (DoD), the 
Administrator of General Services 
(GSA), and the Administrator of the 
National Aeronautics and Space 
Administration (NASA) to issue the 
regulations in Item 1 of FAC 90-3 as an 
interim rule. This action is necessary 
because the FY 1990 Authorization Act 
states that the coverage “shall take 
effect beginning on the date of 
enactment of this act.” The Act became 
law on November 29,1989. It is 
determined that compelling reasons 
exist to promulgate this interim rule 
without prior opportunity for public 
comment. However, pursuant to Public 
Law 98-577 and FAR 1.501, public 
comments received in response to this 
interim rule will be considered in 
formulating the final rule. 


B. Background 

FAC 90-3, Item 1 . Public Law 101-189, 
the FY 1990 DoD Authorization Act, 
contained a prohibition concerning 
reimbursement of severance pay for 
foreign nationals. Under the Act, 
severance costs otherwise determined to 
be allowable are unallowable if the 
termination of employment of foreign 
nationals is the result of the closing of, 
or the curtailment of activities at, a U.S. 
facility in a country at the request of the 
government of that country. This 
prohibition is inapplicable to contracts 
when the closing of the facility or 
curtailment of activities is made 
pursuant to an agreement entered into 
with the government of that country 
before the Act’s enactment date of 
November 29,1989. The clause at 
52.237-8, Severance Payments to Foreign 
Nationals Employed Under a Service 
Contract Performed Outside the United 
States, is revised to implement the 
prohibition. 

FAC 90-3, Item 4, The Department of 
Commerce requested that the FAR 
language describing how to prepare 
synopses for publication in the 
Commerce Business Daily (CBD) be 
revised. The coding for the services and 
the Federal Supply Classification group 
identifier has been revised, thus 
eliminating the need for separate 
classification codes when preparing a 
CBD or submitting a Federal 
Procurement Data System (FPDS) data 
entry. Character spaces have been 
increased for award information and a 
limitation on character spaces for 
description of the contract action has 
been instituted. 

FAC 90-3, Item 7. Prior to the 
Competition in Contracting Act of 1984 
(CICA), there were 17 negotiation 
exceptions. Each exception had its own 
authority, application, and limitations 
necessary to execute the exception. 

With the advent of CICA and the 
elimination of the negotiation 
exceptions, several of the limitations, 
from different exceptions, for converting 
from formal advertising to negotiation 
were combined. This had lead to 
confusion and protests. To overcome 
these problems the proposed changes 
make it clear that when converting an 
acquisition from sealed bidding to 
negotiation, the requirement to negotiate 
a price that is lower than the lowest 
rejected bid price of a responsible 
bidder applies only to acquisitions 
where the reasonableness of the sealed 
bid prices were questioned. 

FAC 90-3, Item 10. The policies 
regarding use of Forward Pricing Rate 
Recommendations (FPRR’s) have been 
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made applicable Governmentwide after 
a review of the Defense Federal 
Acquisition Regulation Supplement 
indicated that the policies had value 
beyond the Department of Defense. 

FAC90-3, Item 11. This final rule 
changes various defective cost or pricing 
data clauses and the interest clause to 
contractually implement and provide 
guidance to contracting officers 
concerning the Truth in Negotiations 
Act. 10 U.S.C. 2306a (e)(i). This section of 
the Act requires that when an 
overpayment is made to a contractor 
under a contract with the Department of 
Defense (DoD) that is subject to the 
provisions of the Act and the 
overpayment was due to submission of 
defective cost or pricing data, the 
contractor shall be liable to the United 
States for interest from the date of the 
overpayment. It also requires that if a 
DoD contractor or subcontractor 
knowingly submits such defective cost 
or pricing data, a penalty is to be 
assessed in the amount of the 
overpayment. In the interest of 
Govemmentwide uniformity with 
respect to interest requirements, the 
Councils have extended the statute’s 
requirements regarding interest in 
defective pricing cases to all 
Government agencies. 

FAC 90-3, Item 22. Amendments of 
subpart 19.10 and part 52 convert to a 
final rule the interim rule published in 
the Federal Register on January 31.1989 
(54 FR 5052) as implementation of the 
joint Office of Federal Procurement 
Policy (OFPP) and Small Business 
Administration (SBA) policy directive 
and test plan implementing the Small 
Business Competitiveness Program. 

Title VII of the Business Opportunity 
Development Reform Act of 1988, Pub. L. 
100-656, established the Small Business 
Competitiveness Demonstration 
Program. As a result of public comments 
received following publication in the 
Federal Register on January 31,1989 (54 
FR 5052), of an interim rule and 
revisions made in the OFPP/SBA test 
plan published in the Federal Register 
on September 12,1989 (54 FR 37741). 
revisions have been made in the FAR 
implementation to provide guidance on 
procedures and clauses to be used under 
the program. 

FAC 90-3, Item 24. As part of an 
ongoing review of dollar thresholds, 
certain thresholds in parts 29 and 52 
pertaining to taxes have been revised. 
The $100 threshold at 29.201 was 
deleted. FAR 29.401-3. 29.401-4, and 
29.402-1 are revised to consistently 
apply policy that contract clauses 
pertaining to taxes are generally not 
applicable to procurements of less than 
$25,000 Clauses at 52.229-3, 52.229-4, 


52.229-6, and 52.229-7 are revised to 
raise the $100 threshold to $250 when 
adjustments In contract price shall be 
made. 

FAC90-3, Item 25. An interim rule 
dealing with the costs of proceedings 
and misebarging of costs was published 
in the Federal Register on March 29. 

1989 (54 FR 13022. FAC 84-44, Item HI). 
Changes to the rule were made to 
implement the Major Fraud Act of 1988 
(Pub. L 100-700) and to make related 
changes in the affected cost principles. 

The interim rule at 31.2Q5-15(b) has 
been modified to link the coverage to 
deliberate improprieties and exclude 
contractor self-governance programs by 
adding to the first sentence, "when the 
costs are caused by, or result from, 
alteration or destruction of records, or 
other false or improper charging or 
recording of costs." The word "identify" 
has also been removed from the second 
sentence of this paragraph to prevent 
possible confusion regarding the 
allowability of self-governance program 
costs. 

Due to an administrative error, the 
revised coverage regarding Professional 
and Consultant Service Costs at 31.205- 
33 that was published in the Federal 
Register on February 5,1990 (55 FR 3878, 
FAC 84-56, Item X) failed to reflect 
several significant changes that had 
been made to that cost principle by the 
interim rule published on March 29, 

1989. In order to eliminate further 
confusion, this subsection is republished 
in its entirety. With the exception of 
these corrections, no other changes have 
been made to 31.205-33. 

The definition of costs in the interim 
rule at 31.205-47(a) has been clarified to 
describe only general categories of 
costs, rather than particular types of 
costs within the category. FAR 31.205- 
47(b)(2) has been modified to clarify a 
distinction found in the Major Fraud Act 
between cases involving allegations of 
fraud or similar misconduct and all 
other civil and administrative 
proceedings. Paragraph (b)(2) now 
reads, "In a civil or administrative 
proceeding, either a finding of contractor 
liability where the proceeding involves 
an allegation of fraud or similar 
misconduct or imposition of a monetary 
penalty where the proceeding does not 
involve an allegation of fraud or similar 
misconduct." In paragraph {f)(l), the 
word "Federal" has been inserted before 
the word "Government" to prevent 
possible confusion, since other portions 
of the cost principle are more broadly 
applicable to Federal. State, local, or 
foreign government proceedings. 

FAC90-3, Item 26. The purpose of this 
rule is to clarify that the Environmental 
Tax is allowable as a matter of public 


policy without regard to its 
categorization as either an income tax 
or an excise tax. 

FAC90-3, Item 27. The revision to 
32.501-5 is necessary to improve the 
Government’s ability to protect its 
financial interests on first article 
approval items. The provision is revised 
from the proposed rule to make it clear 
that when the contracting officer 
chooses to limit progress payments on 
First article work, such limitation must 
be specified in the solicitation and 
resultant contract. 

FAC90-3, Item 33. In Government 
contracting, prepaid shipments are a 
necessary tool for assuring delivery to 
the customer in a timely manner. 
Government buying offices deal with 
thousands of widely dispersed origin 
shippers who place uncontrolled 
demands on transportation officers for 
shipping documentation. It is not always 
possible to provide these contractors 
with Government bills of lading (GBL’s) 
when prompt shipment is essential and 
there is a great distance between the 
Government office that would issue the 
GBL and the contractor’s plant. The 
prepaid commercial bill of lading (CBL) 
solves this problem because the 
contractor completes its own bill of 
lading and is then reimbursed by the 
Government. 

FAR 42.1403-2 currently permits the 
use of prepaid CBL’s for f.o.b. origin 
contracts; however, there is no 
corresponding FAR clause. This rule 
relocates the coverage in 42.1403-3 to 
47.303-17 and provides a new clause at 
52.247-66 that permits contractors to 
ship by CBL’s when authorized. 

FAC 90-3, Item 34. This change 
clarifies contracting officer 
responsibilities with respect to consent 
to subcontract actions in the event a 
prime contract designates performance 
of certain work elements by specific 
subcontractors. In these cases, unless 
consent requirements contained in the 
clauses at 52.244-1, 52.244-2. or 52.244-3 
are satisfied at the time of contract 
award and so stated in the prime 
contracts, the Administrative 
Contracting Officer is responsible for 
ensuring consent to subcontract actions 
are completed when prime contracts are 
assigned for contract administration. 

FAC 90-3. Item 35. The General 
Accounting Office and the Department 
of Defense Inspector General studies 
have found that contractors are being 
paid fee or profit for facilities acquired 
for the Government when other than 
facilities contracts are used. The 
regulations clearly prohibit payment of 
this kind on facilities contracts but do 
not address this prohibition when other 
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than facilities contracts are used to 
purchase facilities. The policy is that 
regardless of the type of contract used, 
fee or profit will not be paid for facilities 
purchased for the account of the 
Government. FAR 45.302-3(c) is added 
to clarify this policy. 

FAC90-3. Item 36. The General 
Services Administration, which has the 
responsibility of promulgating 
regulations governing the use of 
Government vehicles, requested 
revisions to the FAR to be consistent 
with the Federal Property Management 
Regulations (FPMR). Revisions to part 
45, Government Property, are necessary 
to provide further guidance to agencies 
that provide contractors with 
Govemment-owned-or-leased motor 
vehicles. Revisions to part 51, Use of 
Government Sources by Contractors, are 
necessary to provide clarifications for 
the use of these resources. Related 
changes are made in part 52, Solicitation 
Provisions and Contract Clauses. 

FAC90-3, Item 37. This change results 
from the problems associated with 
enforcement of 47.303-6 and the clause 
at 52.247-34, coupled with a recognition 
of the following factors: 

It is unrealistic to expect a truck 
driver to be able to move heavy or bulky 
freight to the truck’s tailgate. 

If the consignee has the personnel and 
equipment needed to remove heavy or 
bulky freight from the truck’s tailgate, 
the same personnel and equipment may 
be used to remove the heavy or bulky 
freight from the inside of the truck. 

If the consignee does not have such 
equipment and/or personnel, the 
contracting officer should use the clause 
at 52.247-35, F.o.b. Destination, Within 
Consignee’s Premises. 

FAC 90-3. Item 38. Dollar thresholds 
in part 49 were reviewed for currency, 
consistency, clarity, and necessity. The 
changes are intended to balance prudent 
control and efficient operations, while 
streamlining operations. Giving 
consideration to inflation and the 
resulting increased costs, several 
thresholds were found to be outdated 
and were revised, raised, or removed 
where outdated or irrelevant. 

Revisions include (a) increasing the 
threshold in 49.101(c) from $2,000 to 
$5,000 for the cost of the undelivered 
balance of a contract, below which the 
Government normally would not 
terminate, but rather run to completion; 
(b) deleting the threshold in 49.101(d), 
which requires particular attention to 
settlements estimated at less than 
$100,000. involving small business 
concerns, thus requiring particular 
attention to all settlements involving 
small business concerns; (c) increasing 
the threshold in 49.107 (a) and (b) to 


$100,000 for mandatory audit review of a 
prime contract and a subcontract 
settlement proposal; and (d) increasing 
the threshold in 49.108-4(a)(l), from 
$25,000 to $100,000, and deleting the 
threshold in 49.108-4(e), allowing the 
Termination Contracting Officer to 
increase the authorization granted under 
49.108-4(a) as deemed appropriate. 

FAC 90-3, Item 40. The clause at 
52.247-23, used in contracts for the 
transportation of household goods, 
currently provides that the contractor is 
liable for loss of or damage to household 
goods if the owner reports the loss or 
damage within a specified period, not to 
exceed 45 days, after delivery of the 
household goods. In April 1984, the 
Department of Defense negotiated a 
Memorandum of Understanding with the 
household goods moving industry which 
gave the property owner 75 days to 
report the damage. The revision extends 
the time for reporting. 

FAC 90-3, Item 42. The authorization 
for use and local reproduction of 
Optional Form 333, Procurement 
Integrity Certification for Procurement 
Officials, is extended to March 31,1991. 

C. Regulatory Flexibility Act 

FAC 90-3. Item 1 . DoD, GSA, and 
NASA certify that the interim rule in 
FAC 90-3 will not have a significant 
economic impact on a substantial 
number of small entities under the 
Regulatory Flexibility Act (5 U.S.C. 601, 
et seq.) because the vast majority of 
overseas base services contracts are not 
held by small entities. An Initial 
Regulatory Flexibility Analysis has, 
therefore, not been performed. 

Comments are invited from small 
businesses and other interested parties 
in accordance with section 610 of the 
Act. Such comments must be submitted 
separately and cite FAC 90-3, Item 1, 
and will be considered in the 
formulation of a final rule. 

FAC 90-3. Items 2. 3. 5, 6. 7. 12. 13. 14, 
20, 21. 28, 29. 34. 33. 38. and 40. The 
Regulatory Flexibility Act (Pub. L. 96- 
354) does not apply because each 
revision is not a "significant revision" as 
defined in FAR 1.501-1; i.e., it does not 
alter the substantive meaning of any 
coverage in the FAR having a significant 
cost or administrative impact on 
contractors or offerors, or have a 
significant effect beyond the internal 
operating procedures of the issuing 
agencies. Accordingly, and consistent 
with section 1212 of Pub. L 98-525 and 
section 302 of Pub. L. 98-577 pertaining 
to publication of proposed regulations 
(as implemented in FAR subpart 1.5, 
Agency and Public Participation), 
solicitation of agency and public views 
on the revisions is not required. Since 


such solicitation is not required, the 
Regulatory Flexibility Act does not 
apply. 

FAC90-3, Items 4. 7, 8. 9. 10. 11, 15. 16. 
17, 19. 23. 24. 25. 26. 30. 31. 32. 33. 36 and 
39. DoD, GSA. and NASA certify that 
these final rules in FAC 90-3 will not 
have a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601, et seq.) because— 

Item 4. The changes do not impose 
any new requirements on contractors 
and there is no change to the internal 
operating procedures of procuring 
agencies. 

Item 7. The only small businesses that 
would be impacted would be those that 
submitted a price that was determined 
to be unreasonable or a nonresponsive 
bid on an acquisition that the 
contracting officer decided to complete 
by negotiation. 

Item 8. It merely supplies instructions 
to prospective contractors. 

Item 9. It is a direction to contracting 
officers and will not affect the content of 
make-or-buy programs developed by 
prospective contractors. 

Item 10. It affects only the internal 
operating procedures of the 
Government. 

Item 11. The vast majority of contracts 
held by these entities are not subject to 
Pub. L. 87-653 or civilian agency 
defective pricing rules. 

Item 15. It merely requires that 
currently required actions of the 
contracting officer take place in a timely 
manner. 

Item 16. It merely provides a uniform 
method for incorporating information 
already required by FAR 19.303(a) into 
solicitations. 

Item 17. Its application is limited, and 
acquisitions between $10,000 and 
$25,000 are still subject to review by the 
activity small and disadvantaged 
business utilization specialist. 

Item 19. It merely provides a reference 
to existing SBA regulations. 

Item 23. It merely permits 
modification of the liability limits 
presently in the FAR by the agencies. 

Item 24. It does not require any 
additional action on the part of 
contractors, and because the dollar 
amounts involved are relatively low. 

Item 25. The majority of the changes 
addressed in the rule implements 
statutory provisions concerning 
allowability of costs. Most contracts 
awarded to small businesses are 
awarded on a fixed-price basis and the 
cost principles do not apply. 

Item 26. Small businesses generally dD 
not have cost or incentive contracts 
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where the allowability of costs is a 
major concern. 

Item 30. It merely supplies instructions 
to Government agencies. 

Item 31. The rule is intended to clarify 
proper usage of the Continuity of 
Services clause. 

Item 32. It does nothing more than 
clarify existing coverage. 

Item 33. The FAR already permits the 
use of prepaid CBL’s for f.o.b. origin 
shipments, and contractors are and will 
be reimbursed for the transportation 
costs. 

Item 36. It merely implements in the 
FAR the rule in 41 CFR 101-38.301-1 
pertaining to contractors’ use of 
Government motor vehicles. 

Item 39. It merely clarifies the 
applicability of the clause. Therefore the 
Regulatory Flexibility Act does not 
apply. 

FAC 90-3, Item 18. The requirements 
of the Regulatory Flexibility Act were 
addressed by the Small Business 
Administration in development of its 
regulations implementing the Business 
Opportunity Development Reform Act of 
1938, Public Law 100-65G. 

FAC90-3, Item 22. OFPP has 
determined that these procedures may 
have a significant economic impact on a 
substantial number of small businesses, 
within the meaning of the Regulatory 
Flexibility Act, 5 U.S.C. 601, et seq., and 
an Initial Regulatory Flexibility Analysis 
is necessary. However, data adequate 
for performance of an initial analysis 
are not yet available. An Initial 
Regulatory Flexibility Analysis will be 
prepared by OFPP when adequate data 
are available and will be provided to the 
Chief Counsel for Advocacy, Small 
Business Administration. 

FAC 90-3, Item 27. The change to 
32.501 may have a significant economic 
impact on a substantial number of small 
entities within the meaning of the 
Regulatory Flexibility Act, 5 U.S.C. 601, 
et seq. A Final Regulatory Flexibility 
Analysis has been prepared and is 
summarized as follows: Small 
businesses will be impacted to the 
extent that they are involved in first 
article work. Agencies do not maintain 
statistics on how many contracts 
contain first article provisions. One 
agency estimates that it annually 
awards roughly 2,000 contracts requiring 
first article approval: about 40 to 50 
percent being to small businesses. Since 
the final rule is permissive rather than 
mandatory, use of the protective 
limitation cannot be predicted. A Final 
Regulatory Flexibility Analysis has been 
prepared and will be submitted to the 
Chief Counsel for Advocacy, Small 
Business Administration. 


FAC 90-3, Item 35. Because no data 
was available.to estimate the economic 
impact on a substantial number of small 
entities within the meaning of the 
Regulatory Flexibility Act, comments 
were invited and an Initial Regulatory 
Flexibility Analysis was prepared. No 
comments were received addressing the 
issue. A Final Regulatory Flexibility Act 
has been prepared and will be 
submitted to the Chief Counsel for 
Advocacy, Small Business 
Administration. 

FAC 90-3, Item 41. This final rule will 
apply to all small businesses that do 
business or wish to do business with the 
Government. This rule is expected to 
have a beneficial impact on those firms. 
A Final Regulatory Flexibility Analysis 
has been prepared and will be 
submitted to the Chief Counsel for 
Advocacy, Small Business 
Administration. 

FAC 90-3, Item 42. This amendment to 
the interim rule in FAC 84-60 is not 
expected to have a significant economic 
impact on a substantial number of small 
entities because only minor revisions to 
contractor responsibilities have been 
made. However, because the interim 
rule (FAC 84-60, 55 FR 36782) may have 
a significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 5 U.S.C. 601, et seq., an 
Initial Regulatory Flexibility Analysis 
(IRFA) was prepared and was sent to 
the Chief Counsel for Advocacy of the 
Small Business Administration upon 
issuance of that rule. 

D. Paperwork Reduction Act 

FAC 90-3, All items except Item 22 
and Item 41. The Paperwork Reduction 
Act (Pub. L. 96-511) does not apply 
because these final rules and the 
amendment to the interim rule do not 
impose any reporting or recordkeeping 
requirements or collection of 
information from offerors, contractors, 
or members of the public which require 
the approval of OMB under 44 U.S.C. 
3501, et seq. 

FAC 90-3, Item 22. The information 
collection requirements contained in this 
rule were submitted by OFPP to OMB 
for approval under the Paperwork 
Reduction Act and were approved under 
OMB control number 9000-0100. 

FAC 90-3, Item 41. This rule is 
expected to reduce the burden 
associated with several currently 
approved collections of information. 
However, the extent of the reduction 
cannot be determined at this time. 
Consequently, this rule was submitted to 
OMB for approval. OMB approved the 
rule under OMB control number 9000- 
0104. 


E. Public Comments 

FAC 90-3, Items 7, 8. 11, 17, 18, 22, 24, 
25, 26, 27, 29, 31, 32, 33, 34, 35, 36, 37, 38. 
40, and 41. The comments that were 
received were considered by the 
Councils in the development of the 
following final rules: 

Item 7. On February 9,1988, a 
proposed rule was published in the 
Federal Register (53 FR 3814). 

Item 8. On December 5.1989, a 
proposed rule was published in the 
Federal Register (54 FR 50337). 

Item 11. On June 13,1989, a proposed 
rule was published in the Federal 
Register (54 FR 25206). 

Item 17. On January 23,1990, a 
proposed rule was published in the 
Federal Register (55 FR 2358). 

Item 18. On February 5,1990, an 
interim rule was published in the 
Federal Register (55 FR 3878). 

Item 22. On January 31,1989, an 
interim rule (Item I, FAC 84-42) was 
published in the Federal Register (54 FR 
5052). 

Item 24. On October 31,1989, a 
proposed rule was published in the 
Federal Register (54 FR 46036). 

Item 25. On March 29,1989, an interim 
rule was published in the Federal 
Register (54 FR 13022). 

Item 26. On October 19,1989, a 
proposed rule was published in the 
Federal Register (54 FR 43032). 

Item 27. On March 16,1989, a 
proposed rule was published in the 
Federal Register (53 FR 8734). 

Item 29. On January 10,1990, a 
proposed rule was published in the 
Federal Register (55 FR 990). 

Item 31. On October 12,1989, a 
proposed rule w r as published in the 
Federal Register (54 FR 41941). 

Item 32. On June 13,1989, a proposed 
rule was published in the Federal 
Register (54 FR 25211). 

Item 33. On September 30,1988, a 
proposed rule was published in the 
Federal Register (53 FR 38656). 

Item 34. On August 7,1989, a proposed 
rule was published in the Federal 
Register (54 FR 32422). 

Item 35. On March 23,1939, a 
proposed rule was published in the 
Federal Register (54 FR 12128). 

Item 36. On August 7,1989, a proposed 
rule was published in the Federal 
Register (54 FR 32424). 

Item 37. On July 17,1989, a proposed 
rule was published in the Federal 
Register (54 FR 29984). 

Item 38. On February 14,1989, a 
proposed rule was published in the 
Federal Register (55 FR 5344). 
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Item 40. On June 2,1989, a proposed 
rule was published in the Federal 
Register (54 FR 23861). 

Item 41. On June 22.1989, a proposed 
rule was published in the Federal 
Register (54 FR 26303). 

List of Subjects in 48 CFR Parts 1,4, 5, 6. 
14.15,19,25. 28. 29, 31, 32. 33, 37. 42, 44. 
45, 47.49, 51, 52, and 53 

Government procurement. 

Dated: December 14,1990. 

Albert A. Vicchlolla. 

Director, Office of Federal Acquisition Policy. 

Federal Acquisition Circular 
[Number 90-3] 

Unless otherwise specified, all 
Federal Acquisition Regulation (FAR) 
and other directive material contained 
in FAC 90-3 is effective January 22,1991. 
Eleanor Spector, 

Deputy Assistant Secretary of Defense for 
Procurement. DOD. 

Richard H. Hopf III, 

Associate Administration for Acquisition 
Policy (GSA). 

S.J. Evans, 

Assistant Administrator for Procurement, 
NASA. 

Federal Acquisition Circular (FAC) 
90-3 amends the Federal Acquisition 
Regulation as specified below: 

Item 1—Severance Pay for Foreign 
Nationals Under Base Closures (FAR 
Case 90-30) 

The revisions make unallowable the 
costs of severance payments to foreign 
nationals if the termination of 
employment is the result of the closing 
of, or the curtailment of activities at, a 
U.S. facility in a country at the request 
of the government of that country. The 
coverage applies to all new contracts 
entered into after publication of the 
interim rule in the Federal Register. 

The FY 1990 Authorization Act (Pub. 

L 101-189), codified at 10 U.S.C. 2324, 
contains a prohibition on the payment of 
severance pay for foreign nationals. 

FAR 37.110(f) and the clause at 52.237-8 
are revised to make this prohibition 
apply to all Federal contracts. 

Item 2—Taxpayer Identification Number 
(FAR Case 90-23) 

FAR 4-203(a) and 4.203(b) are revised 
to require the contracting officer to 
annotate the contractor’s Taxpayer 
Identification Number on the last page 
of the contract copy forwarded to the 
paying office. 

Item 3—Standard Form 279 (FAR Case 
90-11) 

FAR 4.602(c), 53.204-2, and 53.301-279 
are revised to illustrate the new edition 


of Standard Form 279, Individual 
Contract Action Report, and to clarify 
that, while the Federal Procurement 
Data System (FPDS) forms are not 
mandatory for use by the agencies, they 
do provide the mandatory format for 
submitting data to the FPDS. 

Item 4—Publicizing Procurement 
Actions (FAR Case 90-42) 

FAR 5.205(c). 5.206, 5.207 (b)(4), (b)(6). 
(c)(1), (c)(2), (g)(1), and 5.302 are revised, 
and 5.207 (g)(3) and (h) are added to 
provide for more explicit instructions on 
how to prepare synopses for publication 
in the Commerce Business Daily. 

Item 5—Conforming Amendments to 
FAR 6.001 for Options (FAR Case 90-10) 

FAR 6.001(c) is revised to be 
consistent with the requirements of 
17.207(f) by providing that contract 
modifications to effect the exercise of a 
priced option that was evaluated as part 
of the initial competition are not subject 
to the requirements for part 6. 

Item 6—Simplified Approval of 
Contracts and Delegation of Approval 
Authority for Certain Contracts (FAR 
Case 90-21) 

FAR 6.302-4(c) and 6.304(a)(4) are 
revised to indicate that, for DoD, NASA, 
and the Coast Guard, the requirement 
for justification for use of other than full 
and open competition for acquisitions 
under the international agreement 
exception (6.302-4) and the approval 
levels for such justifications are 
different from those stated in the FAR. 
This change implements sections 817 
and 818 of the Fiscal Year 1990 Defense 
Authorization Act. 

Item 7—Negotiation After Sealed 
Bidding (FAR Case 88-6) 

FAR 14.404-1(c)(6), (c)(8). (c)(9), (e)(1), 
(e)(2), 15.103. and 15.103(c) are revised to 
clarify procedures applicable when 
converting an acquisition from sealed 
bidding to negotiation. 

Item 8—Solicitation Provisions for 
Negotiated Construction Contracts (FAR 
Case 89-78) 

FAR 15.407(d) is revised, and 
15.407(k), and the clauses 52.215-16 
(Alternate I), and 52,215-38 are added to 
provide more appropriate coverage for 
construction contracting. 

Item 9—Make or Buy Decisions (FAR 
Case 90-36) 

FAR 15.706 is revised to require the 
consideration of the type of proposed 
subcontracts on the Government’s 
interests when evaluating prospective 
contractor’s proposed make-or-buy 
programs. 


Item 10—Forward Pricing Rate 
Recommendation (FAR Case 90-55) 

FAR 15.801 and 15.809 are revised to 
add guidance on issuance of forward 
pricing rate recommendations. 

Item 11—Reimbursement, Interest 
Charges, and Penalties for Overpayment 
(FAR Case 89-37) 

FAR 15.804-7(b)(7) is added, and 
32.610(b)(2). 32.613(h)(3), and the clauses 
at 52^14-27, 52.215-22, 52.215-23, and 
52.232-17 are revised to implement and 
provide guidance with regard to the 
Truth in Negotiations Act, 10 U.S.C. 
2306a(e)(l). The revisions require the 
charging of interest from the date of 
overpayment to the contractor in all 
Government defective pricing cases. In 
addition, for DoD contracts subject to 
the Act, when overpayment is due to the 
knowing submission of defective cost or 
pricing data, the contractor is liable for 
a penalty in the amount of the 
overpayment. 

The statutory requirements on interest 
and penalties for overpayments apply 
only to contracts awarded on or after 
November 8,1985. Repayments required 
as a result of defective pricing on 
contracts awarded prior to that date 
should be sought in accordance with 
debt collection procedures in existence 
as of the date of contract award. Any 
interest charged on these contracts 
should be calculated in accordance with 
the Interest clause contained in the 
contract. 

Item 12—Price Analysis (FAR Case 90- 
48) 

FAR 15.805-2(b) is revised to add 
guidance to the price analysis 
responsibility section to address 
comparison of differences between 
acquisitions when performing price 
analysis. 

Item 13—Field Pricing Support (FAR 
Case 90-49) 

FAR 15.805-5 is revised to add a 
requirement to tailor requests for field 
pricing support (audit) to ask only for 
the minimum required information. It 
lists types of information that should be 
considered before making a request. 

Item 14—Price Negotiation 
Memorandum (FAR Case 90^50) 

FAR 15.808(a)(4) is revised to add a 
requirement to mention the status of all 
contractor management systems, such 
as estimating, accounting, and 
compensation systems, in addition to 
the current requirement to discuss the 
purchasing system. 
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Item 15—Debriefing of Unsuccessful 
Offerors (FAR Case 90-35) 

FAR 15.1003(a) is revised to require 
that debriefings of unsuccessful offerors 
take place as soon as possible. 

Item 16—SIC Code Provision (FAR Case 
90-20) 

FAR 19.303(a) is revised, and 19.304(d) 
and the provision at 52.219-22 are added 
to provide a uniform method for 
including the standard industrial 
classification code and small business 
size standard in solicitations. 

Item 17—Thresholds, Part 19 (FAR Case 
89-87) 

FAR 19.501 (d), (h). (i), and (j), and the 
clauses at 52.219-5 and 52.219-7 are 
revised to increase dollar thresholds 
from $10,000 to “the small purchase 
limitation.” 

Item 18—Misrepresentations—False 
Representations (FAR Case 89-76) 

FAR 19.703(a)(2), the provision at 
52.219-1, and the clause at 52.219-9 are 
revised to clarify the fact that 
suspension and debarment are among 
the administrative remedies available 
for misrepresentations and false 
representations and to make editorial 
corrections. This rule also finalizes the 
interim rule that was published in the 
Federal Register as Item I of FAC 84-56 
on February 5.1990 (55 FR 3878). 

Item 19—Challenges of a 
Subcontractor’s Status (FAR Case 90-24) 

FAR 19.703(b) is revised to add 
references to the procedures established 
by the Small Business Administration 
for handling protests of a 
subcontractor’s size or disadvantaged 
status. 

Item 20—Incentive Subcontracting 
Program (FAR Case 90-16) 

FAR 19.705— 4(c) is revised to add the 
provision of technical assistance as an 
example of unique contractor effort 
which could be incentivized to increase 
subcontract awards to small or small 
disadvantaged businesses. 

Item 21—Postaward Responsibilities of 
the Contracting Officer (FAR Case 90- 

15) 

FAR 19.705-6(g) is revised to add to 
the list of postaward responsibilities of 
the contracting officer the requirement 
to take action to enforce the terms of the 
contract upon notice from the ACO that 
the contractor is failing to comply in 
good faith with the subcontracting plan. 


Item 22—Small Business 
Competitiveness Demonstration 
Program (FAR Case 88-66) 

This item converts to a final rule the 
interim rule that was published as Item I 
of FAC 84-42 in the Federal Register on 
January 31,1989 (54 FR 5052) further 
implementing the joint Office of Federal 
Procurement Policy and Small Business 
Administration policy directive 
implementing Title VII of the Business 
Opportunity Development Reform Act of 
1988, Pub. L. 100-656. 

The final rule differs from the interim 
rule in that it provides additional 
guidance in subpart 19.10 concerning the 
procedures to be used under the 
program and publishes the required 
provisions at 52.219-19, 52.219-20, and 
52.219-21. 

Item 23—Indemnification, Anti- 
Deficiency Act (FAR Case 90-25) 

FAR 28.311-1 and 28.311-2 are 
revised, 28.311-3 is added, and the 
provision at 52.228-6 and the clause at 
52.228-7 are revised to allow each 
agency to set its own conditions for use 
of the clause at 52.228-7, Insurance- 
Liability to Third Parties, as well as 
other limitations on indemnification 
through agency prescribed contract 
provisions. 

Item 24—Raising Thresholds in FAR Tax 
Sections (FAR Case 89-73) 

FAR 29.201 (b) and (c), 29.401-3, 
29.401-4, 29.402-1 (a) and (b). and the 
clauses at 52.229-3, 52.229-4, 52.229-6, 
and 52.229-7 are revised to change 
dollar thresholds pertaining to taxes. 

Item 25—Allowability of Litigation Costs 
(FAR Case 89-19) 

FAR 31.205-15(b) is modified to link 
the coverage to deliberate improprieties 
and exclude contract self-governance 
programs. Due to an administrative 
error, the revised coverage regarding 
Professional and Consultant Service 
Costs at 31.205-33 that was published in 
the Federal Register as Item X of FAC 
84-56 on February 5.1990 (55 FR 3878) 
failed to reflect several significant 
changes which had previously been 
made to that cost principle by the 
Allowability of Litigation Costs interim 
rule that was published in the Federal 
Register as Item III of FAC 84-44 on 
March 29,1989 (54 FR 13022). In order to 
eliminate confusion, this corrected 
section is re-published in its entirety. 
With the exception of these corrections, 
no other changes have been made to 
31.205-33. FAR 31.205-^7(a) is clarified 
to describe only general categories of 
costs, rather than particular types of 
costs within the category. FAR 31.205- 


47(b)(2) is modified to clarify a 
distinction found in the Major Fraud Act 
between cases involving allegations of 
fraud or similar misconduct and all 
other civil and administrative 
proceedings. 

Item 26—Superfund Tax (FAR Case 89- 
71) 

FAR 31.205-41 is revised to recognize 
that the costs of the Environmental Tax 
(popularly known as the “Superfund 
Tax”) are allowable, as a matter of 
public policy. 

Item 27—Progress Payments on First 
Article (FAR Case 88-15) 

FAR 32.501-5 is revised to allow the 
contracting officer the authority to limit 
progress payments on first article work 
by a stated dollar amount or percentage. 

Item 28—Availability of Funds After 
Protest Resolution (FAR Case 90-22) 

FAR 33.102(b) is added and the 
current paragraph (b) is redesignated as 
(c) to implement section 813 of the Fiscal 
Year 1990 Defense Authorization Act 
(Pub. L 101-189), which amends 
subchapter IV of chapter 15 of Title 31, 
U.S.C., by adding section 1558, 
Availability of funds following 
resolution of a protest. This section 
provides that funds, which otherwise 
would expire, will remain available for 
obligation for a period of 90 days 
following resolution of a protest. 

Item 29—Agency Protests (FAR Case 
89-38) 

FAR 33.103 and 33.104(b)(3) are 
revised to provide a standard time 
frame for filing agency level protests 
and establish the minimum requirements 
for the content of these protests. 

Item 39—Protests to the GSBCA (FAR 
Case 90-13) 

FAR 33.105(f)(2) is revised to provide 
that awards of attorney’s fees and bid 
proposal costs under a GSBCA 
proceeding would be paid out of the 
judgment fund (31 U.S.C. 1304) instead 
of the agency’s procurement 
appropriations. This change is necessary 
because agencies do not have statutory 
authority to make such payments from 
agency appropriations. 

Item 31—Continuity of Services Clause 
(FAR Case 89-68) 

FAR 37.110(c) and the clause at 
52.237-3 are revised to limit the use of 
the Continuity of Services clause and to 
provide examples of proper usage. In 
addition, the clause is revised to clarify 
that the maximum period of time for 
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which phase-in, phase-out services may 
be required is 90 days. 

Item 32—Quick-Closeout Procedure 
(FAR Case 89-40) 

FAR 42.708(a)(2) has been revised to 
provide additional guidance on the use 
of quick-closeout procedures. The 
phrase “relatively insignificant” has 
been defined through the use of two 
parameters: (1) The unsettled indirect 
costs applicable to any single contract 
cannot exceed $500,000, and (2) unless 
otherwise provided in agency 
regulations, the cumulative unsettled 
indirect costs to be allocated to one or 
more contracts for a single fiscal year 
cannot exceed 15 percent of the total 
estimated unsettled indirect costs 
allocable to cost-type contracts for that 
fiscal year. 

Item 33—Contractor Prepaid 
Commercial Bills of Lading (FAR Case 

88- 47) 

FAR 42.1401(b)(1), 42.1403, 42.1403-1, 
42.1403-3, 47.303-17 are revised. 42.1403- 
2 is reserved, and a new clause at 

52.247- 65, F.o.b. Origin, Prepaid 
Freight—Small Package Shipments, is 
added to tighten procedures and 
enhance contract administration. 

Item 34—Subcontract Consent 
Requirements (FAR Case 89-59) 

FAR 44.202-l(c) is added to clarify 
contracting officer responsibilities with 
respect to consent to subcontract 
requirements in the event a prime 
contract designates the performance of 
certain work elements by specific 
contractors. 

Item 35—Improper Profits or Fees 
Acquired Under Other Than Facilities 
Contracts (FAR Case 89-18) 

FAR 45.302-3(c) is added to clarify 
that regardless of the type of contract 
used, fee or profit will not be paid for 
facilities purchased for the account of 
the Government 

Item 36—Contractors Authorized to Use 
Government-Provided Passenger 
Carriers (FAR Case 89-58) 

FAR 45.304, 51.103(d)(2). 51.200, 51.204, 
and the clause at 52.251-2 are revised to 
implement Pub. L 99-550 which 
specifies that Govemment-owned-or- 
leased passenger carriers are to be used 
for official purposes only, and to clarify 
the methodology to be used by 
contractors when ordering from 
Government sources. 

Item 37—Tailgate Delivery (FAR Case 

89- 56) 

FAR 47.303~6(a)(6) and the clause at 

52.247- 34 are revised to provide an 


exception for heavy or bulky freight, as 
defined in Item 568 of the National 
Motor Freight Classification (which is 
issued by the National Motor Freight 
Traffic Association pursuant to 49 U.S.C. 
10701). 

Item 38—Thresholds, Part 49 (FAR Case 

90-07) 

FAR 49.101 (c) and (d), 49.107 (a) and 
(b). 49.108-4(a)(1), and 49.108-4(e) are 
revised to increase or eliminate 
threshold requirements. 

Item 39—Limitations on Subcontracting 
(FAR Case 90-14) 

FAR 52.219-14, Limitations on 
Subcontracting, is revised to clarify that 
the clause does not apply to the 
unrestricted portion of a partial set- 
aside. 

Item 40—Household Goods Claims (FAR 
Case 89-36) 

FAR 52.247-24 is revised to extend the 
period for which a contractor is liable 
for loss of or damage to household 
goods. 

Item 41—Computer Generation of Forms 
by the Public (FAR Case 89-45) 

FAR 53.105(b) and 53.111 are revised 
and the clause at 52.253-1 i9 added to 
provide that forms prescribed by the 
FAR or agency supplements to the FAR 
may be computer generated by the 
public. 

Item 42—Procurement Integrity (FAR 
Case 89-23) 

The authorization for use and local 
reproduction of Optional Form 333, 
Procurement Integrity Certification for 
Procurement Officials, is extended to 
March 31,1991. 

Item 43—Editorial Corrections 

FAR 32.613(1) and 32.814-l(c) to 
correct current looseleaf version and 
revise reference “50 U.S.C App. 
1215(b)(12)“ to read “50 U.S.C. App. 
1215(b)(2). 

FAR 52.237-9 to correct typesetting 
error in “Addendum to 1990 edition of 
the FAR" circular, by removing the text 
and reserving the reference. 

Therefore. 48 CFR parts 1.4. 5,6,14, 

15,19. 25. 28, 29, 31. 32, 33, 37, 42, 44. 45. 
47, 49, 51, 52, and 53 are amended as set 
forth below. 

Adoption of Interim Rule as Final Rule 

The interim rule. Walsh-Healey and 
Miller Act Bonding, in FAC 84-56, Item 
11. published in the Federal Register on 
February 5.1990 (55 FR 3878). amending 
sections 19.803(a)(3), 19.806-l(b), 19.811- 
1(b)(5), 19JJ11-3 (a) and (b), and the 
clauses at 52.219-11 and 52.219-12 is 


hereby adopted as a final rule without 
change, 

1. The authority citation for 48 CFR 
parts 1. 4. 5. 6.14.15.19. 25. 28.29, 31. 32. 
33. 37, 42. 44. 45. 47. 49. 51. 52, and 53 
continues to read as follows: 

Authority: 40 U.S.C. 486(c): 10 U.S.C. 
Chapter 137; and 42 U.S.C. 2473(c) 

PART 1—FEDERAL ACQUISITION 
REGULATIONS SYSTEM 

2. Section 1.105 is amended by adding 
in numerical order, FAR segments and 
corresponding OMB Control Numbers to 
read as follows: 

1.105 OMB approval under the Paperwork 
Reduction Act. 


FAR segment 


OMB control No. 

• » 

52.219- 19 

52.219- 20 
52_219-21 

• 

• • 

9000-0100 

9000-0100 

9000-0100 

• • 

52.253-1 

53 105 

• 

• • 

9000-0104 

9000-0104 

• • 

• 

• • 


PART 4—ADMINISTRATIVE MATTERS 

3. Section 4.203 is amended by 
designating the existing text as 
paragraph (a) and by adding in new 
paragraph (a) the acronym “(TIN)” 
following the words “taxpayer 
identification number**; and by adding 
new paragraph (b) to read as follows: 

4.203 Taxpayer Identification number 
Information. 

• * • * • 

(b) If the TIN or corporate status is 
derived from a source other than the 
provision at 52.204-3, the last page of 
the contract forwarded to the paying 
office will be annotated to state the 
contractor’s TIN and corporate status. 

4. Section 4.602 is amended by adding 
in paragraph (c), a second sentence to 
read as follows: 

4.602 Federal Procurement Data System 
* • * * * 

(c) • # * Although the SF 279 and SF 
281 are not mandatory for use by the 
agencies, they do provide the mandatory 
format for submitting data to the FPDS. 


PART 5—PUBLICIZING CONTRACT 
ACTIONS 

5. Section 5.205 is amended by 
revising paragraph (c) to read as 
follows: 
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5.205 Special situations. 

44444 

(c) Special notices. Contracting 
officers may publish in the CBD special 
notices of procurement matters such as 
business fairs, long-range procurement 
estimates, pre-bid/pre-proposal 
conferences, meetings, and the 
availability of draft solicitations or draft 
specifications for review. Special 
notices shall be transmitted to the CBD 
in accordance with 5.207. 

« « § • « 

6. Section 5.206 is revised to read as 
follows: 

5.206 Publicizing subcontract 
opportunities. 

Contracting officers shall encourage 
prime contractors to use the CBD to 
publicize subcontracting opportunities 
stemming from their receipt of a 
Government contract Synopses of 
subcontract opportunities should be 
prepared and submitted in accordance 
with 5.207. 

7. Section 5.207 is amended in 
paragraph (b)(4) introductory text by 
removing in the first sentence the word 
“manner’' and inserting in its place 
“format", and revising in "FORMAT 
ITEM and Explanation/Description of 
Entry " the heading and items 1.12,18, 
and 17; by revising paragraphs (b)(6) 
introductory text, items 8 and 17 under 

(b) (6), (c)(1). the introductory text of 

(c) (2), and paragraph (g)(1); by revising 
paragraph (g)(2) introductory text and 
items 23, 41, 44, 58. 60, 63. 70, and 74; and 
by adding paragraphs (g)(3) and (h) to 
read as follows: 

5.207 Preparation and transmittal of 
synopses. 

t t • • » 

(b) * • * 

W' * * 

Format Item and Explanation/ 
Description of Entry 

1. ACTION CODE 

(A single alphabetic character 
denoting the specific action related Ln 
the synopsis. Choices are limited to the 
following: P=Presolicitation Notice/ 
Procurement; A=Award announcement; 
M=Modification of a previously 
announced procurement action (a 
correction to a previous CBD 
announcement); R=Sources Sought 
(includes A-76 services and architect- 
engineer contracts). If none of the 
standard codes apply, enter "N/A".) 
***** 


12. CONTRACT AWARD AND 
SOLICITATION NUMBER 

(For awards; if not an award, enter 
N/A. The award, solicitation or project 
reference number assigned by the 
agency to provide a reference for 
bidders/subcontractors. Two hundred 
character spaces available for alpha¬ 
numeric entries.) 

4 4 4 4 4 

16. CONTRACTOR 

(For awards; if not an award, enter 
N/A. Name and address of successful 
offeror. Four hundred character spaces 
allowed for full identification.) 

17. DESCRIPTION 

[Enter a clear and concise description 
of the action. The description may not 
exceed 12,000 textual characters 
(approximately 3Vfe single spaced 
pages). The suggested sequence of the 
content and items for inclusion in the 
description are contained in 5.207(c).) 

4 4 4 4 4 

(6) The following is a sample CBD 
synopsis: 

4 4 4 4 4 

.895—Steel Plate!! 

4 4 4 4 4 

17. NSN9515-00-237-5342, Spec Mil- 
S-2269B8,0.1875 inch thick, 96 inch 
width. 240 inch length. Carbon steel, 
45,000 lbs. Delivery to NSY Philadelphia, 
PA, and NSC Norfolk, VA. Delivery by 1 
Oct. 86, When calling, be prepared to 
state name, address, and solicitation 
number. See note 9. All responsible 
sources may submit an offer which will 
be considered. ***** 

(c) General format for Item 17\ 
"Description." [1) Prepare a clear and 
concise description of the supplies or 
services that is not unnecessarily 
restrictive of competition and will allow 
a prospective offeror to make an 
informed business judgment as to 
whether a copy of the solicitation should 
be requested. 

(2) Do not include in Item 17 the CBD 
supply or service classification code 
from Item 6. 

4 4 4 4 4 

(g) Codes to be Used in Synopses to 
Identify Services or Supplies. (1) 
Contracting officers shall use one of the 
following classification codes when the 
contemplated contract action is for 
services or when the overall acquisition 
can best be described as services based 
upon value: 


Code 

Description 

A 

Research and development. 

B 

Special studies and analysis—not R&D. 


Code 

Description 

C 

Architect and engineering services. 

D 

Automatic data processing and telecom¬ 
munication services. 

E 

Purchase of structures and facilities. 

F 

Natural resources and conservation serv¬ 
ices. 

G 

Social services. 

H 

Quality control, testing, and inspection 
services. 

J 

Maintenance, repair, and rebuilding of 
equipment 

K 

Modification of equipment 

L 

Technical representative services 

M 

Operation of Government-owned facilities. 

N 

installation of equipment 

P 

Salvage services. 

Q 

Medical services. 

R 

Professional, administrative, and manage¬ 
ment support services. 

S 

Utilities and housekeeping services. 

T 

Photographic, mapping, printing, and publi¬ 
cation services. 

U 

Education and training services. 

V 

Transportation, travel, and relocation serv¬ 
ices. 

w 

Lease or rental of equipment. 

X 

Lease or rental of facilities. 

Y 

Construction of structures and facilities. 

2 

Maintenance, repair, and alteration of real 
property. 


(2) Contracting officers shall use one 
of the following classification codes 
when the contemplated contract action 
is for supplies or when the overall 
acquisition can best be described as 
supplies based upon value: 


Code Description 


23 

41 


44 

58 

60 

63 


Ground effect vehicles, motor vehicles, 

trailers, and cydes. 

• • • • 

Refrigeration, air-conditioning, and air circu¬ 
lating equipment. 

• • • • 

Furnace, steam plant, and drying equip 
ment: and nuclear reactors. 

• • • • 

Communication, detection, and coherent 
radiation equipment. 

• • • • 

Fiber optics materials, components, assem¬ 
blies. and accessories. 

• •44 

Alarm, signal, and security detection sys¬ 
tems. 


70 


74 


General-purpose automated data process¬ 
ing equipment (including firmware), soft¬ 
ware. supplies, and support equipment 

Office machines, text processing systems, 
and visible record equipment. 


(3) Only one classification code shall 
be reported. If more than one code is 
applicable, the contracting officer shall 
use the code which describes the 
predominant product or service being 
procured. The FPDS Product and Service 
Codes Manual, October 1988, may be 
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used to identify a specific product or 
service within each code. 

(h) Cancellation of synopsis. 
Contracting officers should not publish 
notices of solicitation cancellations (or 
indefinite suspensions) of contract 
actions in the CBD. Cancellations of 
solicitations shall be made in 
accordance with 14.209 and 14.404-1. 

8. Section 5.302 is revised to read as 
follows: 

5.3C2 Preparation and transmittal of 
synopses of awards. 

Contracting officers shall transmit 
synopses of contract awards in the same 
manner as prescribed in 5.207. 

PART 6—COMPETITION 
REQUIREMENTS 

9. Section 6.001 is amended by 
revising paragraph (c) to read as 
follows: 

6.001 Applicability. 
***** 

(c) Contract modifications, that are 
within the scope of the contract, 
including the exercise of priced options 
that were evaluated as part of the 
original competition (see 17.207(f)); 
***** 

10. Section 6.302-4 is amended by 
revising paragraph (c) to read as 
follows: 

6.302-4 International agreement 
***** 

(c) Limitations. Except for DoD, 

NASA, and the Coast Guard, contracts 
awarded using this authority shall be 
supported by written justifications and 
approvals described in 6.303 and 6.304. 

11. Section 6.304 is amended by 
revising paragraph (a)(4) to read as 
follows: 

6.304 Approval of the justification. 

(a) * * * 

(4) Except for DoD, NASA, and the 
Coast Guard, for a proposed contract 
over $10,000,000, by the senior 
procurement executive of the agency 
designated pursuant to the OFPP Act (41 
U.S.C. 414(3)) in accordance with agency 
procedures. This authority is not 
delegable. 

***** 

PART 14—SEALED BIDDING 

12. Section 14.404-1 is amended in 
paragraph (c)(6) by inserting a 
semicolon following the words “bid 
price” and removing the remainder of 
the sentence; by redesignating the 
existing paragraphs (c)(8) and (c)(9) as 
paragraphs (c)(9) and (c)(10); by adding 
a new paragraph (c)(8); and by revising 


paragraphs (e)(1) and (e)(2) to read as 
follows: 

14.404-1 Cancellation of invitations after 
opening. 

***** 

(c) * * * 

(8) No responsive bid has been 
received from a responsible bidder. 


(1 j If the invitation for bids has been 
cancelled for the reasons specified in 
subparagraphs (c) (6), (7), or (8) of this 
subsection, and the agency head has 
authorized, in the determination in 
paragraph (c) of this subsection, the 
completion of the acquisition through 
negotiation, the contracting officer shall 
proceed in accordance with 15.103. 

(2) If the invitation for bids has been 
cancelled for the reasons specified in 
subparagraphs (c) (1). (2), (4), (5), or (10) 
of this subsection, or for the reasons in 
subparagraphs (c) (6), (7), or (8) of this 
subsection and completion through 
negotiation is not authorized under 
subparagraph (e)(1) of this subsection, 
the contracting officer shall proceed 
with a new acquisition. 

PART 15—CONTRACTING BY 
NEGOTIATION 

13. Section 15.103 is amended by 
inserting in the introductory text the 
words “and make award” following the 
word “negotiate” and by adding a 
second sentence in paragraph (c) to read 
as follows: 

15.103 Converting from sealed bidding to 
negotiation procedures. 
***** 

(c) * * # However, this paragraph (c) 
does not apply if the invitation was 
canceled and all bids were rejected for 
the reason stated in 14.404-1 (c)(8). 

14. Section 15.407 is amended by 
revising paragraph (d); and by adding 
paragraph (k) to read as follows: 

15.407 Solicitation provisions. 
***** 

(d) The contracting officer shall— 

(1) Insert in RFP’s for other than 
construction the provision at 52.215-13. 
Preparation of Offers; 

(2) Insert in RFP’s the provision at 

52.215- 14, Explanation to Prospective 
Offerors; 

(3) Insert in RFP’s the provision at 

52.215- 15, Failure to Submit Offer; and 

(4) Insert in RFP’s for other than 
construction the provision at 52.215-16, 
Contract Award. If the RFP is for 
construction, the contracting officer 
shall use the provision with its Alternate 
I. 

***** 


(k) The contracting officer shall insert 
in RFP’s for construction the provision 
at 52.215-38. Preparation of Offers— 
Construction. 

15. Section 15.706 is amended by 
revising paragraph (d)(7) to read as 
follows: 

15.708 Evaluation, negotiation, and 
agreement. 

***** 

(d) * * * 

(7) The scope and type of proposed 
subcontracts including the typeand 
level of technical effort involved. 

***** 

16. Section 15.801 is amended by 
alphabetically adding the definition 
"Forward pricing rate recommendation” 
to read as follows: 

15.801 Definitions. 
***** 

Forward pricing rate recommendation 
means a rate set unilaterally by the 
administrative contracting officer for 
use by the Government in negotiations 
or other contract actions when forward 
pricing rate agreement negotiations have 
not been completed or when the 
contractor will not agree to a forward 
pricing rate agreement. 
***** 

17. Section 15.004-7 is amended by 
adding paragraph (b)(7) to read as 
follows: 

15.804-7 Defective cost or pricing data. 
***** 

(b) 

(7) (i) In addition to the price 
adjustment amount, the Government is 
also entitled to interest on any 
overpayments. On DoD contracts only, 
the Government is also entitled to 
penalty amounts on certain of these 
overpayments. Overpayment occurs 
only when payment is made for supplies 
or services accepted by the Government. 
Overpayments would not result from 
amounts paid for contract financing as 
defined in 32.902. 

(ii) In calculating the interest amount 
due, the contracting officer shall— 

(A) Determine the defective pricing 
amounts that have been overpaid to the 
contractor; 

(B) Consider the date of each 
overpayment (The date of overpayment 
for this interest calculation shall be the 
date payment was made for the related 
completed and accepted contract 
items.); and 

(C) Apply the underpayment interest 
rate(s) in effect for each quarter from the 
time of overpayment to the time of 
repayment, utilizing rate(s) prescribed 
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by the Secretary of the Treasury under 
26 U.S.C. 6621(a)(2). 

(iii) In arriving at the amount due for 
penalties on Department of Defense 
contracts where the submission of 
defective cost or pricing data was a 
knowing submission, the contracting 
officer shall obtain an amount equal to 
the amount of overpayment made. 

Before taking any contractual actions 
concerning penalties, the contracting 
officer shall obtain the advice of 
counsel. 

(iv) In the price reduction modification 
or demand, the contracting officer shall 
separately include— 

(A) The repayment amount; 

(B) The penalty amount (if any); 

(C) The interest amount through a 
specified date; and 

(D) A statement that interest will 
continue to accrue until repayment is 
made. 

« • • « • 

18. Section 15.805-2 is amended by 
revising paragraph (b) to read as 
follows: 

15.805- 2 Price analysis. 

• • ** * • 

(b) Comparison of prior proposed 
prices and contract prices with current 
proposed prices for the same or similar 
end items. To provide a suitable basis 
for comparison, the contracting officer 
should consider differences in 
specifications, quantities ordered, time 
for delivery, Government-furnished 
materials, experienced trends of 
improvement in production efficiency, 
and when prior acquisitions occurred. 
Any comparison will not be valid unless 
the reasonableness of the prior price 
was established. The comparison may 
not detect an unreasonable proposed 
price unless changes in the general level 
of business in the industry which may 
impact prices are taken into account. 
***** 

19. Section 15.805-5 is amended by 
revising paragraph (a)(1) to read as 

follows: 

15.805- 5 Field pricing support 

(a)(1) When cost or pricing data are 
required, contracting officers shall 
request a field pricing report (which may 
include an audit review by the cognizant 
contract audit activity) before 
negotiating any contract or modification 
resulting from a proposal in excess of 
$500,000, except as otherwise authorized 
under agency procedures, unless 
information available to the contracting 
officer is considered adequate to 
determine the reasonableness of the 
proposed cost or price. Requests for 
field pricing support should be tailored 
to ask for minimum essential 


information needed to ensure a fair and 
reasonable price. Information of the type 
described in subdivisions (a)(l)(i) 
through (a)(l)(vi) of this subsection, 
which is often available to the 
contracting officer from the 
Administrative Contracting Officer or 
from the cognizant auditor, may be 
useful in determining the extent of any 
field pricing support that is needed— 

(i) An engineering determination of 
the level of effort required for research 
and development or study contracts; 

(ii) Audited cost information from 
contract awards in process or recently 
negotiated contracts; 

(iii) Analyzed data on proposed 
subcontract items which constitute the 
major portion of the prime contract price 
proposal; 

(iv) Prices of standard commercial 
items which constitute the major portion 
of the prime contract price proposal; 

(v) Special forward pricing formulae 
or rates prescribed in an existing 
advance agreement of forecasted 
overhead rates; 

(vi) Current labor rates, overhead 
rates, loading factors, per diem rates, 
and actual costs and labor hours for 
production lots. No single category of 
information is necessarily sufficient by 
itself; for example, information on the 
rates for labor and overhead would 
normally require data concerning the 
base elements—labor hours, material 
costs, eta—to which the rates apply. 
When available data are considered for 
a reasonableness determination, the 
contracting officer shall document the 
contract file to reflect the basis of the 
determination. 

***** 

20. Section 15.808 is amended by 
revising paragraph (a)(4) to read as 
follows: 

15.808 Price negotiation memorandum. 

( a ) * * 

(4) The current status of the 
contractor’s purchasing system when 
material is a significant cost element 
and the current status of other 
contractor systems (e.g., estimating, 
accounting, and compensation) to the 
extent that these additional systems 
affected and were considered in the 
negotiation. 

***** 

21. Section 15.809 is amended by revising 
the section title and paragraphs (e) and (f) to 
read as follows: 

15.809 Forward pricing rates agreements. 
***** 

(e) Contracting officers will use FPRA 
rates as bases for pricing all contracts, 
modifications, and other contractual 
actions to be performed during the 


period covered by the agreement, unless 
the ACO determines that changed 
conditions have invalidated part or all 
of the agreement. Conditions that may 
affect the agreement’s validity shall be 
promptly reported to the ACO. If the 
ACO determines that a changed 
condition has invalidated the agreement, 
the ACO shall notify all interested 
parties of the extent of its effect and 
initiate revision of the agreement. 

(f) When the FPRA has been 
invalidated, the contractor. ACO, and 
contracting officer shall reflect the 
changed conditions in proposals, cost 
analyses, and negotiations, pending 
revision of the agreement. If an FPRA 
has not been established or has been 
invalidated, the ACO will issue a 
forward pricing rate recommendation 
(FPRR) to buying activities with 
documentation to assist negotiators in 
achieving recommended rates. In the 
absence of a FPRA or FPRR, field pricing 
reports will include support for rates 
utilitzed. 

22. Section 15.1003 is amended by 
revising paragraph (a) to read as 
follows: 

15.1003 Debriefing of unsuccessful 
offerors. 

(a) When a contract is awarded on the 
basis of other than price alone (see 
subpart 15.6), unsuccessful offerors, 
upon their written request, shall be 
debriefed as soon as possible and 
furnished the basis for the selection 
decision and contract award. 


PART 19—SMALL BUSINESS AND 
SMALL DISADVANTAGED BUSINESS 
CONCERNS 

23. Section 19.303 is amended by 
revising paragraph (a) to read as 
follows; 

19.303 Determining product or service 
classifications. 

(a) The contracting officer shall 
determine the appropriate standard 
industrial classification code and 
related small business size standard and 
include them in solicitations, except 
when small purchase procedures are 
used. 

***** 

24. Section 19.304 is amended by 
adding paragraph (d) to read as follows: 

19.304 Solicitation provisions. 
***** 

(d) The contracting officer shall insert 
the provision at 52.219-22, SIC Code and 
Small Business Size Standard, in 
solicitations (other than those for small 
purchases), when the contract is to be 
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performed inside the United States, its 
territories or possessions, Puerto Rico, 
the Trust Territory of the Pacific Islands, 
or the District of Columbia. 

19.501 [Amended] 

25. Section 19.501 is amended in 
paragraph (d) by removing the figure 
“$10,000“ and inserting in its place the 
words “the small purchase limitation in 
13.000“; by removing paragraph (h); and 
by redesignating existing paragraphs (i), 
(j), and (k) as (h), (i), and (j). 

26. Section 19.703 is amended in the 
seventh sentence of paragraph (a)(2) by 
removing the reference “13 CFR 124.6“ 
and inserting in its place “13 CFR 
124.601-124.610; and by revising 
paragraph (b) to read as follows: 

19.703 Eligibility requirements for 
participating in ttie program. 
***** 

(b) A contractor acting in good faith 
may rely on the written representation 
of its subcontractor regarding the 
subcontractor’s status as either a small 
business concern or a small 
disadvantaged business concern. The 
contractor, the contracting officer, or 
any other interested party can challenge 
a subcontractor’s size status 
representation by filing a protest, in 
accordance with 13 CFR 121.1601- 
121.1608. Protests challenging a 
subcontractor's disadvantaged status 
representation shall be Filed in 
accordance with 13 CFR 124.601-124.610. 

27. Section 19.705-4 is amended by 
revising in paragraph (c), the fifth 
sentence to read as follows: 

19.705- 4 Reviewing the subcontracting 
plan. 

***** 

(c) * * * An incentive subcontracting 
clause (see 52.219-10, Incentive 
Subcontracting Program for Small and 
Small Disadvantaged Business 
Concerns), may be used when additional 
and unique contract effort, such as 
providing technical assistance, could 
significantly increase subcontract 
awards to small or small disadvantaged 
businesses. 

***** 

28. Section 19.705-6 is amended by 
adding paragraph (g) to read as follows: 

19.705- 6 Postaward responsibilities of the 
contracting officer. 

***** 

(g) Taking action to enforce the terms 
of the contract upon receipt of a notice 
under 19.706(a)(6). 

29. Section 19.1001 is revised to read 
as follows: 


19.1001 General. 

The Small Business Competitiveness 
Demonstration Program was established 
by Title VII of the “Business 
Opportunity Development Reform Act of 
1988,” Pub. L. 100-656, and implemented 
by the OFPP Policy Directive and Test 
Plan, dated August 31,1989. The 
program consists of two major 
components— 

(a) A test of unrestricted competition 
in four designated industry groups; and 

(b) A test of enhanced small business 
participation in 10 agency targeted 
industry categories. The program will b< 
conducted over a period of 4 years, frorr 
January 1,1989, through December 31, 
1992. Pursuant to sec. 714(a) of Public 
Law 100-656, the requirements of the 
FAR that are inconsistent with the 
program procedures are waived. 

30. Section 19.1003 is amended by 
revising paragraph (b) to read as 
follows: 

19.1003 Purpose. 

***** 

(b) Measure the extent to which 
awards are made to a new category of 
small businesses (ESB’s), and to provide 
for certain acquisitions to be reserved 
for ESB participation only. This portion 
of the program is also limited to the foui 
designated industry groups listed in 
section 19.1005. 

***** 

31. Section 19.1005 is revised to read 
as follows: 

19.1005 Applicability. 

(a) Designated industry groups. (1) 
Construction under standard industrial 
classification (SIC) codes that comprise 
Major Groups 15,16, and 17 (excluding 
dredging-Federal Procurement Data 
System (FPDS) service codes Y216 and 
Z216). 

(2) Refuse systems and related 
services including portable sanitation 
services, under SIC code 4212 or 4953, 
limited to FPDS service code S205. 

(3) Architectural and engineering 
services (including surveying and 
mapping) under SIC code 7389, 8711, 

8712, or 8713 (limited to FPDS service 
codes Clll through C216, C219, T002, 
T004, T008, T009, T014, and R404). 

(4) Nonnuclear ship repair (including 
overhauls and conversions) performed 
on nonnuclear propelled and 
nonpropelled ships under SIC code 3731 
limited to FPDS service codes J998 
(repair performed east of the 108th 
meridian) and J999 (repair performed 
west of the 108th meridian). 

(b) Targeted industry categories. Each 
participating agency, in consultation 
with the Small Business Administration, 
shall designate its own targeted industry 


categories for enhanced small business 
participation. 

32. Section 19.1006 is added to read as 
follows: 

§ 19.1006 Procedures. 

(a) General. (1) All solicitations shall 
include the applicable SIC code and size 
standards. 

(2) The face of each award made 
pursuant to the program shall contain a 
statement that the award is being issued 
pursuant to the Small Business 
Competitiveness Demonstration 
Program. 

(b) Designated industry groups. (1) 
Solicitations for acquisitions in any of 
the four designated industry groups 
issued from January 1,1989, through 
December 31,1992, that have an 
anticipated dollar value greater then 
$25,000 shall not be considered for small 
business set-asides under subpart 19.5 
(however, see subparagraph (b)(2) of 
this section). Acquisitions in the 
designated industry groups shall 
continue to be considered for placement 
under the 8(a) program (see subpart 
19.8). 

(2) Agencies may reinstate the use of 
small business set-asides as necessary 
to meet prescribed goals. 

(c) Emerging small business set-aside. 
(1) All acquisitions in the four 
designated industry groups with an 
estimated value of the emerging small 
business reserve amount (currently 
$25,000) or less shall be set aside for 
emerging small businesses (ESB’s), 
provided that the contracting officer 
determines that there is a reasonable 
expectation of obtaining offers from two 
or more responsible ESB’s that will be 
competitive in terms of market price, 
quality, and delivery. If no such 
reasonable expectation exists, the 
contracting officer shall proceed in 
accordance with 13.105 or subpart 19.5. 

(2) If the contracting officer proceeds 
with the ESB set-aside and receives a 
quotation from only one ESB at a 
reasonable price, the contracting officer 
shall make the award. If there is no 
quote from an ESB, or the quote is not at 
a reasonable price, then the contracting 
officer shall cancel the ESB set-aside 
and proceed under 13.105 or subpart 
19.5. 

(3) When using other than small 
purchase procedures for ESB set-asides, 
the clause at 52.219-14, Limitations on 
subcontracting, shall be placed in all 
solicitations and resulting contracts. 

(d) To expand small business 
participation in the targeted industry 
categories, each participating agency 
will develop and implement a time- 
phased strategy with incremental goals. 
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including reporting on goal attainment. 
To the extent practicable, provisions 
that encourage and promote teaming 
and joint ventures shall be considered. 
These provisions should permit small 
business firms to effectively compete for 
contracts that individual small 
businesses would be ineligible to 
compete for because of lack of 
production capacity or capability. 

33. Section 19.1007 is added to read as 
follows: 

§ 19.1007 Solicitation provisions. 

(a) The contracting officer shall insert 
in full text the provision at 52.219-19, 
Small Business Concern Representation 
for the Small Business Competitiveness 
Demonstration Program, in all 
solicitations in the four designated 
industry groups. 

(b) The contracting officer shall insert 
in full text the provision at 52.219-20, 
Notice of Emerging Small Business Set- 
Aside, in all solicitations for emerging 
small businesses in accordance with 
19.1006(c). 

(c) The contracting officer shall insert 
in full text the provision at 52.219-21, 
Small Business Size Representation for 
Targeted Industry Categories under the 
Small Business Competitiveness 
Demonstration Program, in all 
solicitations issued in each of the 
targeted industry categories under the 
Small Business Competitiveness 
Demonstration Program that are 
expected to result in a contract award in 
excess of $25,000. 

PART 25—FOREIGN ACQUISITION 

§25.401 (Amended] 

34. Section 25.401 is amended in the 
definition “Designated country" by 
alphabetically adding “Thailand". 

PART 28-BONDS AND INSURANCE 

35. Section 28.311-1 is revised to read 
as follows: 

§28.311-1 Solicitation provision. 

The contracting officer shall insert the 
provision at 52.228-6, Insurance— 
Immunity from Tort Liability, in 
solicitations for research and 
development when a cost- 
reimbursement contract is 
contemplated, and the clause at 52.228- 
7. Insurance—Liability to Third Persons, 
is included. 

36. Section 28.311-2 is revised to read 
as follows: 

§ 28.31 1-2 Contract clause. 

In accordance with agency acquisition 
regulations, the contracting officer shall 
insert the clause at 52.228-7, 

Insurance—Liability to Third Persons, in 


solicitations and contracts, other than 
those for construction contracts and 
those for architect-engineer services, 
when a cost-reimbursement contract is 
contemplated. If the solicitation includes 
the provision at 52.228-6, Insurance— 
Immunity from Tort Liability, and the 
successful offeror represents in the offer 
that the offeror is partially immune from 
tort liability as a State agency or as a 
charitable institution, the contracting 
officer shall use the clause with its 
Alternate 11. If the solicitation includes 
the provision at 52.228-6, Insurance— 
Immunity from Tort Liability, and the 
successful offeror represents in the offer 
that the offeror is totally immune from 
tort liability as a State agency or as a 
charitable institution, the contracting 
officer shall use the clause with its 
Alternate II. 

37. Section 28.311-3 is added to read 
follows: 

§ 28.311-3 Agency solicitation provisions 
and contract clauses. 

Agencies may prescribe their own 
solicitation provisions and contract 
clauses to implement the basic policies 
contained in this subpart 28.3. 

PART 29—TAXES 

38. Section 29.201 is amended by 
revising paragraphs (b) and (c) to read 
as follows: 

§ 29.201 General. 

* • • • * 

(b) Sometimes the law exempts the 
Federal Government from these taxes. 
Contracting officers should solicit prices 
on a tax-exclusive basis when it is 
known that the Government is exempt 
from these taxes, and on a tax-inclusive 
basis when no exemption exists. 

(c) Executive agencies shall take 
maximum advantage of available 
Federal excise tax exemptions. 

39. Section 29.401-3 is revised to read 
as follows: 

§ 29.401-3 Competitive contracts. 

The contracting officer shall insert the 
clause at 52.229-3. Federal. State, and 
Local Taxes, in solicitations and 
contracts if the contract is to be 
performed wholly or partly within the 
United States, its possessions, or Puerto 
Rico when a fixed-price contract is 
contemplated, and the contract is 
expected to exceed the small purchase 
limitation in 13.000, unless the clause at 
52.229-4. Federal, State, and Local 
Taxes (Noncompetitive Contract), is 
included in the contract. 

40. Section 29.401-4 is amended by 
revising the section heading and the first 
sentence to read as follows: 


§ 29.401-4 Noncompetitive contracts. 

The contracting officer shall insert the 
clause at 52.229-4, Federal. State, and 
Local Taxes (Noncompetitive Contract), 
in fixed-price noncompetitive contracts 
when the contract exceeds the small 
purchase limitation in 13.000 to be 
performed wholly or partly within the 
United States, its possessions, or Puerto 
Rico when satisfied that the contract 
price does not include contingencies for 
State and local taxes, and that, unless 
the clause is used, the contract price will 
include such contingencies. * • * 

29.402-1 [Amended] 

41. Section 29.402-1 is amended in 
paragraph (a) by inserting the words 
“expected to exceed the dollar amount 
in 13.000" after the words “solicitations 
and contracts", and in paragraph (b) by 
inserting the words “that exceed the 
dollar amount in 13.000" after the words 
“solicitations and contracts". 

PART 31-CONTRACT COST 
PRINCIPLES AND PROCEDURES 

42. Section 31.205-15 is amended by 
revising paragraph (b) to read as 
follows: 

31.205- 15 Fines, penalties, and 
mischarging costs. 

« * • * • 

(b) Costs incurred in connection with, 
or related to. the mischarging of costs on 
Government contracts are unallowable 
when the costs are caused by, or result 
from, alteration or destruction of 
records, or other false or improper 
charging or recording of costs. Such 
costs include those incurred to measure 
or otherwise determine the magnitude of 
the improper charging, and costs 
incurred to remedy or correct the 
mischarging, such as costs to rescreen 
and reconstruct records. 

43. Section 31.205-33 is revised to read 
as follows: 

31.205- 33 Professional and consultant 
service costs. 

(a) Definition. Professional and 
consultant services, as used in this 
subpart, are those services rendered by 
persons who are members of a 
particular profession or possess a 
special skill and who are not officers or 
employees of the contractor. Examples 
include those services acquired by 
contractors or subcontractors in order to 
enhance their legal, economic, financial, 
or technical positions. Professional and 
consultant services are generally 
acquired to obtain information, advice, 
opinions, alternatives, conclusions, 
recommendations, training, or direct 
assistance, such as studies, analyses, 
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evaluations, liaison with Government 
officials, or other forms of 
representation. 

(b) Costs of professional and 
consultant services are allowable 
subject to this paragraph and 
paragraphs (c) through (f) of this 
subsection when reasonable in relation 
to the services rendered and when not 
contingent upon recovery of the costs 
from the Government (but see 31.205-30 
and 31.205-47). 

(c) Costs of professional and 
consultant services performed under 
any of the following circumstances are 
unallowable: 

(1) Services to improperly obtain, 
distribute, or use information or data 
protected by law or regulation (e.g., 
52.215-12, Restriction on Disclosure and 
Use of Data). 

(2) Services that are intended to 
improperly influence the contents of 
solicitations, the evaluation of proposals 
or quotations, or the selection of sources 
for contract award, whether award is by 
the Government, or by a prime 
contractor or subcontractor. 

(3) Any other services obtained, 
performed, or otherwise resulting in 
violation of any statute or regulation 
prohibiting improper business practices 
or conflicts of interest. 

(4) Services performed which are not 
consistent with the purpose and scope 
of the services contracted for or 
otherwise agreed to. 

(d) In determining the allowability of 
costs (including retainer fees) in a 
particular case, no single factor or any 
special combination of factors is 
necessarily determinative. However, the 
contracting officer shall consider the 
following factors, among others: 

(1) The nature and scope of the 
service rendered in relation to the 
service required. 

(2) The necessity of contracting for the 
service, considering the contractors 
capability in the particular area. 

(3) The past pattern of acquiring such 
services and their costs, particularly in 
the years prior to the award of 
Government contracts. 

(4) The impact of Government 
contracts on the contractor's business. 

(5) Whether the proportion of 
Government work to the contractor’s 
total business is such as to influence the 
contractor in favor of incurring the cost, 
particularly when the services rendered 
ore not of a continuing nature and have 
little relationship to work under 
Government contracts. 

(6) Whether the service can be 
performed more economically by 
employment rather than by contracting. 

(7) The qualifications of the individual 
or concern rendering the service and the 


customary fee charged, especially on 
non-Government contracts. 

(8) Adequacy of the contractual 
agreement for the service (e.g., 
description of the service, estimate of 
time required, rate of compensation, 
termination provisions). 

(e) Retainer fees, to be allowable, 
must be supported by evidence that— 

(1) The services covered by the 
retainer agreement are necessary and 
customary; 

(2) The level of past services justifies 
the amount of the retainer fees (if no 
services were rendered, fees are not 
automatically unallowable); 

(3) The retainer fee is reasonable in 
comparison with maintaining an in- 
house capability to perform the covered 
services, when factors such as cost and 
level of expertise are considered; and 

(4) The actual services performed are 
documented in accordance with 
paragraph (f) of this subsection. 

(f) Fees for services rendered shall be 
allowable only when supported by 
evidence of the nature and scope of the 
service furnished. (See also 31.205- 
38(g).) However, retainer agreements 
generally are not based on specific 
statements of work. Evidence necessary 
to determine that work performed is 
proper and does not violate law or 
regulation shall include— 

(1) Details of all agreements (e.g., 
work requirements, rate of 
compensation, and nature and amount 
of other expenses, if any) with the 
individuals or organizations providing 
the services and details of actual 
services performed; 

(2) Invoices or billings submitted by 
consultants, including sufficient detail 
as to the time expended and nature of 
the actual services provided; and 

(3) Consultants' work products and 
related documents, such as trip reports 
indicating persons visited and subjects 
discussed, minutes of meetings, and 
collateral memoranda and reports. 

44. Section 31.205-41 is amended by 
adding paragraph (a)(4) to read as 
follows: 

31.205-41 Taxes. 

(a) * * • 

(4) The Environmental Tax found at 
section 59A of the Internal Revenue 
Code, also called the "Superfund Tax.” 
***** 

45. Section 31.205-47 i3 amended by 
revising in paragraph (a) the definition 
"Costs”; and by revising the 
introductory text of paragraph (b); and 
by revising paragraphs (b)(2). and (f)(1) 
to read as follows: 


31.205-47 Costs related to legal and other 
proceedings. 

***** 

Costs include, but are not limited to, 
administrative and clerical expenses; 
the costs of legal services, whether 
performed by in-house or private 
counsel; the costs of the services of 
accountants, consultants, or others 
retained by the contractor to assist it; 
costs of employees, officers, and 
directors; and any similar costs incurred 
before, during, and after commencement 
of a judicial or administrative 
proceeding which bears a direct 
relationship to the proceedings. 
***** 

(b) Costs incurred in connection with 
any proceeding brought by a Federal. 
State, local or foreign government for 
violation of, or a failure to comply with, 
law or regulation by the contractor 
(including its agents or employees) are 
unallowable if the result is— 

• * * • « 

(2) In a civil or administrative 
proceeding, either a finding of contractor 
liability where the proceeding involves 
an allegation of fraud or similar 
misconduct or imposition of a monetary 
penalty where the proceeding does not 
involve an allegation of fraud or similar 
misconduct. 

• * * * * 

( 0 * • * 

(1) Defense against Federal 
Government claims or appeals or the 
prosecution of claims or appeals against 
the Federal Government (see 33.201). 


PART 32—CONTRACT FINANCING 

46. Section 32.501-5 is amended by 
adding paragraph (e) to read as follows: 

32.S01-5 Other orctective terms. 

• • * * • 

(e) A provision, included in the 
solicitation and resultant contract when 
first article testing is required (see 
subpart 9.3), limiting progress payments 
on first article work by a stated amount 
or percentage. 

47. Section 32.610 is amended by 
revising paragraph (b)(2) to read as 
follows: 

32.610 Demand for payment of contract 
debt. 


(2) Notification that any amounts not 
paid within 30 days from the date of the 
demand will bear interest from the date 
of the demand, or from any earlier date 
specified in the contract and that the 
interest rate shall be the rate 
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established by the Secretary of the 
Treasury, for the period affected, under 
50 U.S.C. App. 1215(b)(2); or, in the case 
of a debt arising from a price reduction 
for defective pricing, that interest will 
run from the date of overpayment by the 
Government until repayment by the 
contractor at the underpayment rate 
established by the Secretary of the 
Treasury, for the periods affected, under 
26 U.S.C. 6621(a)(2). 

, « * 4 * 

48. Section 32.613 is amended by 
revising paragraph (h)(3) to read as 
follows: 

32.613 Deferment of collection. 

* ♦ * • 

* * * 

(3) Notice of an interest charge, in 
conformity with 32.614 and the clause at 
52.232-17, Interest; or, in the case of a 
debt arising from a defective pricing 
overpayment, interest, as prescribed by 
the applicable Price Reduction for 
Defective Pricing clause. 

* * * « « 

PART 33—PROTESTS, DISPUTES, AND 
APPEALS 

49. Section 33.102 is amended by 
redesignating existing paragraph (b) as 
(c) and by adding a new paragraph (b) 
to read as follows: 

33.102 General. 

* * • * • 

(b) In accordance with 31 U.S.C. 1558, 
with respect to any protest filed with the 
GAO or GSBCA, if the funds available 
to the agency for a contract at the time a 
protest is filed in connection with a 
solicitation for, proposed award of. or 
award of such a contract would 
otherwise expire, such funds shall 
remain available for obligation for 90 
working days after the date on which 
the final ruling is made on the protest. A 
ruling is considered final on the date on 
which the time allowed for filing an 
appeal or request for reconsideration 
has expired, or the date on which a 
decision is rendered on such appeal or 
request, whichever is later. 

* * « * * 

50. Section 33.103 is revised to read as 

follows: 

33.103 Protests to the agency. 

(a)(1) The objectives of the following 
procedures are to resolve agency 
protests effectively, to help build 
confidence in the Government's 
acquisition system, and to reduce 
protests to the GAO or GSBCA. 

(2) When a protest is filed only with 
the agency, an award shall not be made 
until a decision on the agency's protest 


is issued, or the matter is otherwise 
resolved unless the contracting officer or 
other designated official first 
determines, in writing, that one of the 
following applies: 

(1) The supplies or services to be 
contracted for are urgently required. 

(ii) Delivery or performance will be 
unduly delayed by failure to make 
award promptly. 

(iii) A prompt award will otherwise be 
advantageous to the Government. 

(3) When a protest against the making 
of an award is received and award will 
be withheld pending disposition of the 
protest, the offerors whose offers might 
become eligible for award should be 
informed of the protest. If appropriate, 
those offerors should be requested, 
before expiration of the time for 
acceptance of their offer, to extend the 
time for acceptance to avoid the need 
for resolicitation. In the event of failure 
to obtain such extensions of offers, 
consideration should be given to 
proceeding with award under 
subparagraph (a)(2) of this section. 

(4) Protests received after award filed 
only with the agency shall be handled in 
accordance with agency procedures. 

The contracting officer need not suspend 
contract performance or terminate the 
awarded contract unless it appears 
likely that an award may be invalidated 
and a delay in receiving the supplies or 
services is not prejudicial to the 
Government's interest. In this event, the 
contracting officer should consider 
seeking a mutual agreement with the 
contractor to suspend performance on a 
no-cost basis. 

(b) Procedures. (1) Agency protests 
may be submitted by interested parties 
to the individual or location designated 
in the clause at 52.233-2, Service of 
Protest. The designated person is 
normally the contracting officer. 

(2) Protests based on alleged 
improprieties in a solicitation which are 
apparent prior to bid opening or the 
closing date for receipt of proposals 
shall be filed prior to bid opening or the 
closing date for receipt of proposals. In 
all other cases, protests shall be filed 
not later than 10 working days after the 
basis of protest is known or should have 
been known, whichever is earlier. The 
agency for good cause shown, or where 
it determines that a protest raises issues 
significant to the agency’s acquisition 
system, may consider any protest which 
is not filed timely. 

(3) Protests shall include the following 
information: 

(i) Name, address, and telephone 
number of the protester. 

(ii) Solicitation or contract number. 


(iii) Detailed statement of the legal 
and factual grounds for the protest, 
including copies of relevant documents. 

(iv) Request for a ruling by the agency. 

(v) Statement as to the form of relief 
requested. 

(4) Protests shall be concise, and 
logically presented to facilitate review 
by the agency. Failure to comply with 
any of the above requirements may be 
grounds for dismissal of the protest. 

33.104 [Amended] 

51. Section 33.104 is amended by 
removing in the second sentence of 
paragraph (b)(3) the words "in 
accordance with 14.404-1 (d)". 

52. Section 33.105 is amended by 
revising paragraph (f)(2) to read as 
follows: 

33.105 Protests to GSBCA. 

• * * * * 

(fT * # 

(2) Costs awarded under 
subparagraph (f)(1) of this section shall 
be paid out in accordance with the 
procedures provided in 31 U.S.C. 1304 
(the Permanent Indefinite Judgment 
Fund). 


PART 37—SERVICE CONTRACTING 

53. Section 37.110 is amended by 
revising paragraphs (c) and (f) to read as 
follows: 

37.110 Solicitation provisions and 
contract clauses. 

***** 

(c) The contracting officer may insert 
the clause at 52.237-3, Continuity of 
Services, in solicitations and contracts 
for services, when— 

(1) The services under the contract are 
considered vital to the Government and 
must be continued without interruption 
and when, upon contract expiration, a 
successor, either the Government or 
another contractor, may continue them; 
and 

(2) The Government anticipates 
difficulties during the transition from 
one contractor to another or to the 
Government. Examples of instances 
where use of the clause may be 
appropriate are services in remote 
locations or services requiring personnel 
with special security clearances. 

* * * * * 

(f) The contracting officer shall insert 
the clause at 52.237-8, Severance 
Payments to Foreign Nationals 
Employed Under a Service Contract 
Performed Outside the United States, in 
solicitations and contracts for services 
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which may be performed in whole or in 
part outside the United States. 

PART 42—CONTRACT 
ADMINISTRATION 

54. Section 42.708 is amended by 
revising paragraph (a)(2) to read as 
follows: 

42.708 Quick-closocut procedure. 

(a) • * * 

(2) The amount of unsettled indirect 
cost to be allocated to the contract is 
relatively insignificant. Indirect cost 
amounts will be considered insignificant 
when— 

(i) The total unsettled indirect cost 
applicable to any one contract does not 
exceed $500,000.00; and 

(ii) Unless otherwise provided in 
agency procedures, the cumulative 
unsettled indirect costs to be allocated 
to one or more contracts in a single 
fiscal year do not exceed 15 percent of 
the estimated, total unsettled indirect 
costs allocable to cost-type contracts for 
that fiscal year; and 
***** 

42.1401 [Amended] 

55. Section 42.1401 is amended in 
paragraph (b)(10) by removing the 
reference "42.1403-2” and inserting in its 
place "47.303-17”. 

42.1403- 1 [Amended] 

56. Section 42.1403-1 title is removed 
end the text is redesignated as 42.1403, 
and in the first sentence of paragraph (a) 
the reference "42.1403-2” is removed 
and "47.303-17” is inserted in its place. 

42.1403- 2 [Removed] 

57. Section 42.1403-2 is removed. 

PART 44—SUBCONTRACTING 
POLICIES AND PROCEDURES 

58. Section 44.202-1 is amended by 
adding paragraph (c) to read as follows: 

44.202-1 Responsibilities. 
***** 

(c) Designation of a specific 
subcontractor by the Government or 
evaluation of subcontracts during 
contract negotiations does not in itself 
satisfy the requirements for advance 
notification or consent pursuant to the 
clauses at 52.244-1, 52.244-2. and 52.244- 
3. However, if, in the opinion of the 
contracting officer, the advance 
notification or consent requirements 
were satisfied for certain subcontracts 
evaluated during negotiations, the 
contracting officer shall include a 
statement in the contract that those 
requirements have been satisfied. The 
statement shall identify the specific 
subcontracts and contain appropriate 


information concerning the extent to 
which such requirements are satisfied 
and/or limited with respect to future 
changes or revisions in work statement, 
specifications, or other applicable 
aspects of the contract that may be 
subject to change. For fixed-price 
contracts see 44.204(a)(3). 

PART 45—GOVERNMENT PROPERTY 

59. Section 45.302-3 is amended by 
adding paragraph (c) to read as follows: 

45.302- 3 Other contracts. 
***** 

(c) No profit or fee shall be allowed on 
the cost of the facilities when purchased 
for the account of the Government under 
other than a facilities contract 

60. Section 45.304 is amended by 
redesignating the introductory text as 
paragraph (a); by redesignating 
paragraphs (a), (b). (c). (d), and (e) as 
paragraphs (a) (1), (2). (3). (4), and (5) 
respectively; and by adding paragraph 

(b) to read as follows; 
***** 

(b) Agencies that provide contractors 
with Government-owned-or-Ieased 
motor vehicles are responsible for 
ensuring that such vehicles are used 
only for the performance of the contract. 
Under 41 CFR 101-38.301-1, contractors 
are prohibited from using such vehicles 
for home-to-work transportation 
consistent with Pub. L. 99-550 amending 
31 U.S.C. 1344. (See subpart 51.2, 
Contractor Use of Interagency Fleet 
Management System (IFMS) Vehicles.) 

PART 47—TRANSPORTATION 

61. Section 47.303-6 is amended by 
revising in paragraph (a)(2). the fourth 
and fifth sentences to read as follows: 

47.303- 6 F.o.b. destination. 

(a) # • * 

(2) * # * If motor carrier (including 
“Piggyback”) is used, supplies shall be 
delivered to truck tailgate at the 
unloading platform of the consignee, 
except when the supplies delivered meet 
the requirements of Item 568 of the 
National Motor Freight Classification for 
"heavy or bulky freight.” When supplies 
meeting the requirements of the 
referenced Item 568 are delivered, 
unloading (including movement to the 
tailgate) shall be performed by the 
consignee, with assistance from the 
truck driver, if requested. If the 
contractor uses rail carrier or freight 
forwarder for less than carload 
shipments, the contractor shall ensure 
that the carrier will furnish tailgate 
delivery when required, if transfer to 


truck is required to complete delivery to 
consignee. 

***** 

62. Section 47.303-17 is added to read 
as follows: 

47.303-17 Contractor-prepaid commercial 
bills of lading, small package shipments. 

(a) If it is advantageous to the 
Government, the contracting officer may 
authorize the contractor to ship supplies, 
which have been acquired f.o.b. origin, 
to domestic destinations, including DOD 
air and water terminals, by common 
carriers on commercial bills of lading. 
Such shipments shall not exceed 150 
pounds by commercial air or 1,000 
pounds by other commercial carriers 
and shall not have a security 
classification. 

(b) The contracting officer may 
authorize the shipments under 
paragraph [a) of this subsection to be 
consolidated with the contractor’s own 
prepaid shipments for delivery to one or 
more destinations, if all appropriate 
f.o.b. origin shipments under one or 
more Government contracts have been 
consolidated initially. The contractor 
may be authorized to consolidate less- 
than-carload or less-than-truckload 
Government shipments with its own 
shipments so that the Government can 
take advantage of lower carload or 
truckload freight costs. The Government 
shall assume its pro rata share of the 
combined shipment cost. Agency 
transportation personnel shall evaluate 
overall transportation costs before 
authorizing any movement to ensure 
savings to the Government consistent 
with other contract and traffic 
management considerations. When 
consolidation is authorized, a copy of 
the commercial bill of lading shall be 
mailed promptly to each consignee. 

(c) Shipments under prepaid 
commercial bills of lading, as authorized 
in paragraph (a) of this subsection, do 
not require a contract modification. 
Unless otherwise provided in the 
contract, the supplies move for the 
account of, and at the risk of, the 
Government. The supplies become 
Government property when loaded on 
the carrier's equipment and the 
contractor has obtained the carrier’s 
receipt. The contractor pays the 
transportation charges and is 
reimbursed by the Government. Loss or 
damage claims shall be processed in 
accordance with agency regulations. 

(d) The contractor's invoice for 
reimbursement by the Government shall 
show the prepaid transportation charges 
as agreed (see paragraph (b) of this 
subsection), as a separate item for each 
individual shipment. The contractor 
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shall support the transportation charges 
with a copy of the carrier's receipted 
freight bill or other evidence of receipt, 
except as follows: 

(1) A Government agency may 
determine that receipted freight bills or 
other evidence of receipt are not 
required for transportation charges of 
$25 or less. 

(2) A Government agency may pay an 
invoiced but unsupported transportation 
charge of $100 or less per transaction 
fi.e., purchase, invoice, or aggregate 
billing or payment for multiple 
purchases), if— 

(i) The contractor cannot reasonably 
provide a receipted freight bill: and 

(Li) The agency has determined that 
the charges are reasonable. 
Determination of reasonableness may 
be based on— 

(A) Past experience (authenticated 
transportation charges for similar 
shipments); 

(B) Rate checks; 

(C) Copies of previous freight bills 
submitted by the contractor; or 

(D) Other information submitted by 
the contractor to substantiate the 
amount claimed. 

(3) Receipted freight bills in support of 
invoiced transportation charges of $100 
or less are not required for 
reimbursement by the Government if— 

(i) The underlying contract specifies 
retention by the contractor of all records 
for at least 3 years after final payment 
under the contract and 

(ii) The contractor certifies that 
payment of the transportation charges 
has been made and that the contractor 
will furnish evidence of payment when 
requested by the Government. 

(e) Shipments and invoices shall not 
be split to reduce transportation charges 
to $100 or less per transaction as a 
means of avoiding the required 
documented support for the charges. See 
47.303—17(d)(1) for unsupported 
transportation charges of $25 or less. 

(f) The contracting officer shall insert 
the clause at 52.247-65, F.o.b. Origin. 
Prepaid Freight-Small Package 
Shipments, in solicitations and contracts 
when f.o.b. origin shipments are to be 
made. 

PART 49—TERMINATION OF 
CONTRACTS 

63. Section 49.101 is amended in 
paragraph (c) by removing the figure 
’ $2,000” and inserting in its place 
$5,000”, and by revising in paragraph 
(d), the second sentence to read as 
follows: 

49.101 Authorities and responsibilities. 

• • * 


(d) * * * Auditors and TCO’s shall 
promptly schedule and complete audit 
reviews and negotiations, giving 
particular attention to the need for 
timely action on all settlements 
involving small business concerns. 
***** 

49.107 lAmended] 

64. Section 49.107 is amended in 
paragraph (a) by removing in the first, 
second, and sixth sentences the figure 
”$25,000” and in paragraph (b)(1) the 
figure ”$50,000” and inserting in all four 
places the figure ”$100,000”. 

65. Section 49.106-4 is amended in 
paragraph (a)(1) introductory text by 
removing the figure ”$25,000” and 
inserting in its place ”$100,000", and by 
revising in paragraph (e), the first 
sentence to read as follows: 

49.108-4 Authorization for subcontract 
settlements without approval or ratification. 
***** 

(e) Upon written request of the 
contractor, the TCO may increase an 
authorization granted under 
subparagraph (a)(1) of this subsection to 
authorize the contractor to conclude 
settlements under a particular prime 
contract. * * * 

* • « * • 

PART 51— USE OF GOVERNMENT 
SOURCES BY CONTRACTORS 

66. Section 51.103 is amended by 
revising paragraph (d)(2) to read as 
follows: 

51.103 Ordering from Government supply 
sources. 

• • • « • 

(d) 

(2) Use only the Government activity 
address code obtained by the 
contracting officer in accordance with 
51.102(e) along with the contractor’s 
assigned access code, when ordering 
from GSA Customer Supply Centers. 

• • • • • 

51.200 (Amended] 

67. Section 51.200 is amended by 
adding at the end of the paragraph 
following "subcontracts” the words 
“(see 45.304)”. 

68. Section 51.204 is revised to read as 
follows: 

51.204 Use of interagency fleet 
management system (IFMS) vehicles and 
related services. 

Contractors authorized to use 
interagency fleet management system 
(IFMS) vehicles and related services 
shall comply with the requirements of 41 
CFR 101-39 and 41 CFR 101-38.301-1 
and the operator’s packet furnished with 


each vehicle. See 41 CFR 101-6.4 for 
additional guidance for home-to-work 
use of Government vehicles. 

PART 52—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 

69. Section 52.214-27 is amended by 
removing in the title of the clause the 
date “(APR 1988)” and inserting in its 
place ”(JAN 1991)”; and by adding 
paragraph (e) to read as follows; 

52.214- 27 Price Reduction for Defective 
Cost or Pricing Data-Modifications—Sealed 
Bidding. 

***** 

(e) If any reduction in the contract price 
under this clause reduces the price of items 
for which payment was made prior to the 
date of the modification reflecting the price 
reduction, the Contractor shall be liable to 
and shall pay the United States at the time 
such overpayment is repaid— 

(1) Simple interest on the amount of such 
overpayment to be computed from the date(s) 
of overpayment to the Contractor to the date 
the Government is repaid by the Contractor 
at the applicable underpayment rate effective 
for each quarter prescribed by the Secretary 
of the Treasury under 26 U.S.C. 6621(a)(2); 
and 

(2) For Department of Defense contracts 
only, a penalty equal to the amount of the 
overpayment, if the Contractor or 
subcontractor knowingly submitted cost or 
pricing data which were incomplete, 
inaccurate, or noncurrent. 
***** 

70. Section 52.215-16 is amended by 
adding Alternate I following the 
provision to read as follows: 

52.215- 16 Contract Award. 
***** 

Alternate 1 (JAN 1991). In accordance with 
the prescription in 15.407(d)(4). subsititutc the 
following for paragraph (d) of the basic 
provision: 

(d) The Government may accept any item 
or combination of items, unless doing so is 
precluded by a restrictive limitation in the 
solicitation or the offer. 

71. Section 52.215-22 is amended by 
removing in the title of the clause the 
date "(APR 1988)” and inserting in its 
place "(JAN 1991)"; and by adding 
paragraph (d) to read as follows: 

52215-22 Price Reduction for Defective 
Cost or Pricing Data. 
***** 

(d) If any reduction in the contract price 
under this clause reduces the price of items 
for which payment was made prior to the 
date of the modification reflecting the price 
reduction, the Contractor shall be liable to 
and shall pay the United States at the time 
such overpayment is repaid— 

(1) Simple interest on the amount of such 
overpayment to be computed from the date(s) 
of overpayment to the Contractor to the date 
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the Government is repaid by the Contractor 
at the applicable underpayment rate effective 
for each quarter prescribed by the Secretary 
of the Treasury under 20 U.S.C. 6621(a)(2); 
and 

(2) For Department of Defense contracts 
only, a penalty equal to the amount of the 
overpayment, if the Contractor or 
subcontractor knowingly submitted cost or 
pricing data which were incomplete, 
inaccurate, or noncurrent. 
***** 

72. Section 52.215-23 is amended by 
removing in the title of the clause the 
date "(APR 1988)’’ and inserting in its 
place "(JAN 1991)"; and by adding 
paragraph (e) to read as follows: 

52.215- 23 Price Reduction for Defective 
Cost or Pricing Data—Modifications. 

* * * • * 

(e) If any reduction in the contract price 
under this clause reduces the price of items 
for which payment was made prior to the 
date of the modification reflecting the price 
reduction, the Contractor shall be liable to 
and shall pay the United States at the time 
such overpayment is repaid— 

(1) Simple interest on the amount of such 
overpayment to be computed from the date(s) 
of overpayment to the Contractor to the date 
the Government is repaid by the Contractor 
at the applicable underpayment rate effective 
for each quarter prescribed by the Secretary 
of the Treasury under 26 U.S.C. 6621(a)(2); 
and 

(2) For Department of Defense contracts 
only, a penalty equal to the amount of the 
overpayment, if the Contractor or 
subcontractor knowingly submitted cost or 
pricing data which were incomplete, 
inaccurate, or noncurrent. 
***** 

73. Section 52.215-38 is added to read 
as follows: 

52.215- 38 Preparation of Offers— 
Construction. 

As prescribed in 15.407(k), insert the 
following provision: 

Preparation of Offers-Construction (JAN 
1991) 

(a) Offers must be (1) submitted on the 
forms furnished by the Government or on 
copies of those forms, and (2) manually 
signed. The person signing an offer must 
initial each erasure or change appearing on 
any offer form. 

(b) The offer form may require Offerors to 
submit offer prices for one or more items on 
various bases, including— 

(1) Lump sum offer; 

(2) Alternate prices; 

(3) Units of construction; or 

(4) Any combination of subparagraphs 
(b)(1) through (b)(3) of this provision. 

(c) If the solicitation requires an offer on all 
items, failure to do so will disqualify the 
offer. If an offer on all items is not required, 
Offerors should insert the words "no offer" in 
the space provided for any item on which no 
price is submitted. 


(d) Alternate offers will not be considered 
unless this solicitation authorizes their 
submission. 

(End of provision) 

74. Section 52.219-1 is amended by 
removing in the title of the provision the 
date "(FEB 1990)’’ and inserting in its 
place "(JAN 1991) and by revising 
paragraph (c) of the provision to read as 
follows: 

52.219- 1 Small Business Concern 
Representation. 

***** 

(c) Notice. Under 15 U.S.C. 645(d), any 
person who misrepresents a firm’s status as a 
small business concern in order to obtain a 
contract to be awarded under the preference 
programs established pursuant to section 
8(a), 8(d), 9. or 15 of the Small Business Act or 
any other provision of Federal law that 
specifically references section 8(d) for a 
definition of program eligibility, shall— 

(1) Be punished by imposition of fine, 
imprisonment, or both; 

(2) Be subject to administrative remedies, 
including suspension and debarment; and 

(3) Be ineligible for participation in 
programs conducted under the authority of 
the Act. 

***** 

52.219- 5 (Amended 1 

75. Section 52.219-5 is amended in the 
introductory text by inserting a colon 
following the word "clause" and 
removing the remainder of the sentence; 
by removing in the title of the clause the 
date "(APR 1984)" and inserting in its 
place "(JAN 1991)"; by removing in the 
introductory text of paragraph (c)(l)(ii) 
of the clause the figure "$10,000" and 
inserting in its place the words "the 
small purchase limitation"; and by 
removing the derivation line following 
"(End of clause)". 

52.219- 7 (Amended] 

76. Section 52.219-7 is amended in the 
introductory text by inserting a colon 
following the word "clause" and 
removing the remainder of the sentence; 
by removing in the title of the clause the 
date "(APR 1984)" and inserting in its 
place "(JAN 1991)"; by removing in 
paragraph (c)(2) introductory text of the 
clause the figure "$10,000" and inserting 
in its place the words "the small 
purchase limitation"; and by removing 
both derivation lines following "(End of 
clause)". 

77. Section 52.219-9 is amended in the 
title of the clause by removing the date 
"(FEB 1990)" and inserting in its place 
"(JAN 1991)"; and by revising paragraph 
(e)(4) of the clause to read as follows: 

52.219- 9 Small Business and Small 
Disadvantaged Business Subcontracting 
Plan. 


( e ) * * * 

(4) Provide notice to subcontractors 
concerning penalties and remedies for 
misrepresentations of business status as 
small business or small disadvantaged 
business for the purpose of obtaining a 
subcontract that is to be included as part or 
all of a goal contained in the Contractor’s 
subcontracting plan. 
***** 

78. Section 52.219-14 is amended in 
the title of the clause by removing the 
date "(OCTOBER 1987)" and inserting in 
its place "(JAN 1991)"; by redesignating 
the introductory text of the clause as 
new paragraph (b); by redesignating 
existing paragraphs (a), (b), (c), and (d) 
as new paragraphs (b) (1), (2), (3). and 
(4) respectively; and by adding a new 
paragraph (a) to read as follows: 

52.219- 14 Limitations on Subcontracting. 
***** 

(a) This clause does not apply to the 
unrestricted portion of a partial set-aside. 
***** 

79. Section 52.219-19 is added to read 
as follows: 

52.219- 19 Small Business Concern 
Representation for the Small Business 
Competitiveness Demonstration Program. 

As prescribed in 19.1007(a), insert the 
following provision: 

Small Business Concern Representation for 
the Small Business Competitiveness 
Demonstration Program (JAN. 1991) 

(a) Definition. 

Emerging small business as used in this 
solicitation, means a small business concern 
whose size is no greater than 50 percent of 
the numerical size standard applicable to the 
standard industrial classification code 
assigned to a contracting opportunity. 

(b) (Complete only if the Offeror has 
certified itself under the clause at 52.219-1 as 
a small business concern under the size 
standards of this solicitation.) 

The Offeror represents and certifies as part 

of its offer that it_is._is not an 

emerging small business. 

(c) (Complete only if the Offeror is a small 
business or an emerging small business, 
indicating its size range.) 

Offeror’s number of employees for the past 
12 months (check this column if size standard 
stated in solicitation is expressed in terms of 
number of employees) or Offeror’s average 
annual gross revenue for the last 3 fiscal 
years (check this column if size standard 
slated in solicitation is expressed in terms of 
annual receipts). (Check one of the 
following.) 


No. of employees 

Avg. annual gross revenues 

_ 50 or fewer _ 

_$1 million or less 

_ 51-100 . 

_$1.000.001-$2 million 

_ 101-250 . 

_ $2.000.002-S3 5 million. 

_ 251-500 . 

_ $3.500,001-S5 million 

501-750. 

$5,000,001-$ 10 million. 
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No of employees 

Avg annual gross revenues 

_ 751-1.000. 

_ $10,000,001-$ 17 million. 

Over 1.000. 

_Over $17 million. 

(End of provision) 


80. Section 52.219-20 is added to read 
as follows: 


52.219- 20 Notice of Emerging Small 
Business Set-Aside. 

As prescribed in 19.1007(b), insert the 
following provision: 

Notice of Emerging Small Business Set-Aside 
(JAN 1991) 

Offers or quotations under this acquisition 
are solicited from emerging small business 
concerns only. Offers that are not from an 
emerging small business shall not be 
considered and shall be rejected. 

[End of provision) 

81. Section 52.219-21 is added to read 
as follows: 

52.219- 21 Small Business Size 
Representation for Targeted Industry 
Categories under the Small Business 
Competitiveness Demonstration Program. 

As prescribed in 19.1007(c), insert the 
following provision: 

Small Business Size Representation for 
Targeted Industry Categories under the Small 
Business Competitiveness Demonstration 
Program (JAN 1991) 

(Complete only if the Offeror has certified 
itself under the clause at 52.219-1 as a small 
business concern under the size standards of 
this solicitation.) 

Offeror represents and certifies as follows: 

Offeror’s number of employees for the past 
12 months (check this column if size standard 
stated in solicitation is expressed in terms of 
number of employees) or Offeror's average 
annual gross revenue for the last 3 fiscal 
years (check this column If size standard 
stated in solicitation is expressed in terms of 
annual receipts). (Check one of the 
following.) 


No. of employees 

Avg. annual gross revenues 

-— 50 or fewer. 

_ $1 million or less. 

- 51-100. 

_$1,000,001-52 million. 

- 101-250. 

_ $2,000.001-$3 5 million 

-— 251-500... 

_$3,500,001-55 million. 

- 501-750. 

$5 000 001 -$10 million 

- 751-1.000. 

- $10,000,001-517 million 

— Over 1,000_ 

_Over $17 million. 


(End of provision) 

82. Section 52.219-22 is added to read 
as follows: 

52.219-22 SIC Code and Small Business 
Si 2 e Standard. 

As prescribed in 19.304(d), insert the 
following provision: 


SIC Code and Small Business Size Standard 
(JAN 1991) 

(a) The standard industrial classification 

(SIC) code for this acquisition is__ 

(b) (1) The small business size standard is 

(2) The small business size standard for a 
concern which submits an offer in its own 
name, other than on a construction or service 
contract, but which proposes to furnish a 
product which it did not itself manufacture, is 
500 employees. 

(End of provision) 

52.228- 6 (Amended 1 

83. Section 52.228-6 is amended in the 
introductory text by inserting a colon 
following the word “provision" and by 
removing the remainder of the 
paragraph. 

52.228- 7 [ Amended ] 

84. Section 52.228-7 is amended in the 
introductory text by inserting a colon 
following the word “clause" the first 
time it appears and by removing the 
remainder of the paragraph. 

52.229- 3 [Amended] 

85. Section 52.229-3 is amended by 
removing in the title of the clause the 
date "(APR 1984)" and inserting in its 
place the date "(JAN 1991)"; by 
removing in paragraph (f) the figure 
"$100" and inserting in its place the 
figure "$250"; and by removing the two 
derivation lines following "(End of 
clause)". 

86. Section 52.229-4 is amended by 
revising the introductory text; by 
removing in the title of the clause the 
date "(APR 1984)" and inserting in its 
place the date "(JAN 1991)"; by 
removing in paragraph (f) the figure 
"$100" and inserting in its place the 
figure **$250"; and by removing the two 
derivation lines following "(End of 
clause)" to read as follows: 

52.229- 4 Federal, State, and Local Taxes 
(Noncompetitive Contract). 

As prescribed in 29.401-4, insert the 
following clause: 


52.229-6 (Amended] 

87. Section 52.229-6 is amended by 
inserting a colon in the first sentence of 
the introductory text following the word 
"clause" and removing the remainder of 
the paragraph; by removing in the title 
of the clause the date "(APR 1984)" and 
inserting in its place the date "(JAN 
1991)"; by removing in paragraph (g) the 
figure * 4 $100" and inserting in its place 
the figure "$250"; and by removing the 
derivation line following "(End of 
clause)". 


52.229-7 [Amended] 

88. Section 52.229-7 is amended by 
inserting a colon in the first sentence of 
the introductory text following the word 
"clause" and removing the remainder of 
the paragraph; by removing in the title 
of the clause the date "(APR 1984)" and 
inserting in its place the date "(JAN 
1991)"; by removing in paragraph (d) the 
figure "$100" and inserting in its place 
the figure *$250"; and by removing the 
derivation line following "(End of 
clause)". 

89. Section 52.232-17 is amended by 
revising the introductory text; by 
removing in the title of the clause the 
date "(APR 1984)" and inserting in its 
place "(JAN 1991)"; by revising the first 
sentence of paragraph (a) of the clause; 
and by removing the derivation lines 
following "(End of clause)" to read as 
follows: 

52JI32-17 Interest 

As prescribed in 32.617 (a) and (b) 
insert the following clause: 

• • « * * 

(a) Notwithstanding any other clause of 
this contract all amounts, except amounts 
that are repayable and which bear interest 
under a Price Reduction for Defective Cost of 
Pricing Data clause, that become payable by 
the Contractor to the Government under this 
contract (net of any applicable tax credit 
under the Internal Revenue Code (26 U.S.C. 
1481)) shall bear simple interest from the date 
due until paid unless paid within 30 days of 
becoming due. • • • 

• * • » • 

90. Section 52.237-3 is amended by 
revising the introductory text; by 
removing in the title of the clause the 
date "(APR 1984)" and inserting "(JAN 
1991)"; by removing in paragraph (b)(1) 
of the clause the words "60 days" and 
inserting the words "90 days"; and by 
removing the derivation line following 
"(End of clause)" to read as follows: 

52*237-3 Continuity of Services. 

As prescribed in 37.110(c). insert the 
following clause: 

• « « * « 

91. Section 52.237-8 is amended in the 
title of the clause by removing the date 
"(Mar. 1989)" and inserting in its place 
"(JAN 1991)"; and by revising paragraph 
(b) to read as follows: 

52.237-8 Severance Payments to Foreign 
Nationals Employed Under a Service 
Contract Performed Outside the United 
States. 

***** 

(b) Notwithstanding the reference to 
geographical area in FAR 31.205-6(b)(l), costs 
of severance payments to foreign nationals 
employed under a service contract or 
subcontract performed outside the United 
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States are unallowable to the extent that 
such payments exceed amounts typically 
paid to employees providing similar services 
in the same industry in the United States. 
Further, all such costs of severance payments 
which are otherwise allowable are 
unallowable if the termination of employment 
of the foreign national is the result of the 
closing of, or the curtailment of activities at. a 
United States facility in that country at the 
request of the government of that country: 
this does not apply if the closing of a facility 
or curtailment of activities is made pursuant 
to an agreement entered into with the 
government of that country before November 
29.1989. 

(End of clause) 

92. Section 52.247-23 is amended in 
the introductory text by inserting a 
colon following the word “clause” and 
removing the remainder of the 
paragraph; by removing in the title of 
the clause the date “(APR 1984)“ and 
inserting in its place the date “(JAN 
1991)“; by revising paragraph (b); and by 
removing the derivation line following 
“(End of clause) to read as follows: 

52.247- 23 Contractor Liability for Loss of 
and/or Damage to Household Goods. 
***** 

(b) The Contractor shall be liable for loss 
and/or damage discovered by the owner if 
written notice of such los9 and/or damage is 
dispatched to the Contractor not later than 75 
days following the date of delivery. 
***** 

93. Section 52.247-34 is amended in 
the introductory text by inserting a 
colon following the word “clause” and 
removing the remainder of the 
paragraph; by removing in the title of 
the clause the date “(APR 19B4)“ and 
inserting in its place the date “JAN 
1991)“; by revising paragraph (a)(2); and 
by removing both derivation lines 
following “(End of clause)” to read as 
follows: 

52.247- 34 F.o.b. Destination. 
***** 

(a) * * * 

(2) Supplies shall be delivered to the 
destination consignee’s wharf (if destination 
is a port city and supplies are for export), 
warehouse unloading platform, or receiving 
dock, at the expense of the Contractor. The 
Government shall not be liable for any 
delivery, storage, demurrage, accessorial, or 
other charges involved before the actual 
delivery (or “constructive placement" as 
defined in carrier tariffs) or the supplies to 
the destination, unless such charges are 
caused by an act or order of the Government 
acting in its contractual capacity. If rail 
carrier is used, supplies shall be delivered to 
the specified unloading platform of the 
consignee. If motor carrier (including 
“piggyback") is used, supplies shall be 
delivered to truck tailgate at the unloading 
platform of the consignee, except when the 
supplies delivered meet the requirements of 
Item 56 <j of the National Motor Freight 


Classification for "heavy or bulky freight.” 
When supplies meeting the requirements of 
the referenced Item 568 are delivered, 
unloading (including movement to the 
tailgate) shall be performed by the consignee, 
with assistance from the truck driver, if 
requested. If the contractor uses rail carrier 
or freight forwarder for less than carload 
shipments, the contractor shall ensure that 
the carrier will furnish tailgate delivery, when 
required, if transfer to truck is required to 
complete delivery to consignee. 
***** 

94. Section 52.247-65 is added to read 
as follows: 

52.247-65 F.o.b. Origin, Prepaid Freight- 
Small Package Shipments. 

As prescribed in 47.303—17(0. insert 
the following clause: 

F.O.B. Origin Prepaid Freight—Small Package 
Shipments 

(JAN 1991) 

(a) When authorized by the Contracting 
Officer, f.o.b. origin freight shipments which 
do not have a security classification shall 
move on prepaid commercial bills of lading or 
other shipping documents to domestic 
destinations, including air and water 
terminals. Weight of individual shipments 
shall be governed by carrier restrictions but 
shall not exceed 150 pounds by any form of 
commercial air or 1,000 pounds by olher 
commercial carriers. The Government will 
reimburse the Contractor for reasonable 
freight charges. 

(b) The Contractor shall annotate the 
commercial bill of lading as required by the 
clause of this contract entitled "Commercial 
Bill of Lading Notations." 

(c) The Contractor shall consolidate 
prepaid shipments in accordance with 
procedures established by the cognizant 
transportation office. The Contractor is 
authored to combine Government prepaid 
shipments with the Contractor’s commercial 
shipments for delivery to one or more 
consignees and the Government will 
reimburse its pro rata share of the total 
freight costs. The Contractor shall provide a 
copy of the commercial bill of lading 
promptly to each consignee. Quantities shall 
not be divided into mailable lots for the 
purpose of avoiding movement by other 
modes of transportation. 

(d) Transportation charges will be billed as 
a separate item on the invoice for each 
shipment made. A copy of the pertinent bill of 
lading, shipment receipt, or freight bill shall 
accompany the invoice unless otherwise 
specified in the contract. 

(e) Loss and damage claims will be 
processed by the Government. 

(End of clause) 

52.251-2 [Amended) 

95. Section 52.251-2 is amended by 
removing in the title of the clause the 
date “(AUG 1989)“ and inserting in its 
place “(JAN 1991)“; and by adding at the 
end of the clause following “41 CFR 101- 
39“ the words “and 41 CFR 101-38.301- 
1 ". 


96. Section 52.253-1 is added to read 
as follows: 

52.253-1 Computer Generated Forms. 

As prescribed in FAR 53.111, insert 
the following clause: 

Computer Generated Forms (JAN 1991) 

(a) Any data required to be submitted on a 
Standard or Optional Form prescribed by the 
Federal Acquisition Regulation (FAR) may be 
submitted on a computer generated version of 
the form, provided there is no change to the 
name, content, or sequence of the data 
elements on the form, and provided the form 
carries the Standard or Optional Form 
number and edition date. 

(b) Unless prohibited by agency 
regulations, any data required to be 
submitted on an agency unique form 
prescribed by an agency supplement to the 
FAR may be submitted on a computer 
generated version of the form provided there 
is no change to the name, content, or 
sequence of the data elements on the form 
and provided the form carries the agency 
form number and edition date. 

(c) If the Contractor submits a computer 
generated version of a form that is different 
than the required form, then the rights and 
obligations of the parties will be determined 
based on the content of the required form. 
(End of clause) 

PART 53—FORMS 

97. Section 53.105 is amended by 
designating the existing text as 
paragraph (a) and by adding a 
paragraph (b) to read as follows: 

53.105 Computer generation. 
***** 

(b) The forms prescribed by this 
regulation may be computer generated 
by the public. Unless prohibited by 
agency regulations, forms prescribed by 
agency FAR supplements may also be 
computer generated by the public. 
Computer generated forms shall not 
change the name, content, or sequence 
of the data elements, and shall carry the 
Standard or Optional Form or agency 
number and edition date (see 53.111). 

98. Section 53.111 is added to read as 
follows: 

53.111 Contract clause. 

Contracting officers shall insert the 
clause at 52.253-1, Computer Generated 
Forms, in solicitations and contracts 
that require the contractor to submit 
data on Standard or Optional Forms 
prescribed by this regulation; and, 
unless prohibited by agency regulations, 
forms prescribed by agency 
supplements. 

99. Section 53.203 is amended in 
paragraph (b) by adding a sentence to 
read as follows: 
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53.203 Improper business practices and 
personal conflicts of interest. 

, « * • * 

(b) * * * Pending issuance of a new 
edition of the form, the date in the 
authorization for use and local 
reproduction statement at the bottom of 
the form is revised to read “March 31, 
1991.** 

100. Section 53.204-2 is amended by 
revising the section title and in 


paragraph (a) by removing the words 
"[REV. 10/88)" and inserting in their 
place "[REV. 10/89)" to read as follows: 

53.204-2 Contract reporting. 


53.228 l Amended] 

101. Section 53.228 is amended in 
paragraphs (h). (i), and (j) by removing 
the words "[REV. 10/83)" and inserting 
in their place "(REV. 8/90)". 


102. Section 53.235-1 is amended by 
revising the section title and in 
paragraph (a) by removing the words 
"[REV. 12/88)" and inserting in their 
place "(REV. 8/90)" to read as follows: 

53.236-1 Construction. 

• • * • • 

BILLING CODE 6*20-34-** 
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103. Section 53.301-273 is revised to read as follows: 

53.301-273 Reinsurance Agreement for a Miller Act Performance Bond. 


REINSURANCE AGREEMENT FOR A MILLER ACT PERFORMANCE BOND 


FORM APPROVEO OM8 NO. 


(See instructions on reverse) 


9000-004S 


Public reporting t>uro.?n tor tins collection of information is estimated to average 25 minutes per response, including tne time for reviewing instructions. 

searching existing dele sources. 9 *tn«ring end maintaining tne data needed, and completing and reviewing the collection of information. Send comments 
regarding this burden estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to the far Secretariat 
(VR$>. Office of Federal Acouisitlon Policy. GSA. Washington. DC 20405; and to the Office of Management and Budget. Paperwork Reduction Project 
(9000-0045). Washington. DC 20503. 


t. DIRECT WRITING COMPANY- 

IA. DATE DIRECT WRITING COMPANY EXECUTES 

THIS AGREEMENT 

tB. STATE OF INCORPORATION 

2. REINSURING COMPANY- 

2A. AMOUNT of this reinsurance 

$ 

2B. DATE REINSURING COMPANY EXECUTES THIS 

AGREEMENT 

2C. STATE Of INCORPORATION 

3. DESCRIPTION OF CONTRACT 

4. DESCRIPTION OF 80N0 

3A. AMOUNT Of CONTRACT 

4A. PENAL SUM Of BONO 

3B. CONTRACT DATE 3C. CONTRACT NO. 

48. DATE OF BOND 4C. BOND NO. 

30. DESCRIPTION OF CONTRACT 

4D. PRINCIPAL- 

3E. CONTRACTING AGENCY 

4E. STATE OF INCORPORATION (If Corporate Principal) 


AGREEMENT: 

(a) The Direct Writing Company named above is bound as surety to the United States of America on the performance bond 
described above, wherem the above described ts the principal, for the protection of the united States on the contract deserbed above 

ihe contract ts for the construction, alteration, or repar of a pubic buiJdng or pubic work of the United States and the performance 
bond was furnished to the United States unoer the Act of August 24, 1935, as amerced (40 U.S.C. 270a- 270e), known as the Milter 
Act. The Direct Writmg Company has applied to the Reinsuring Company named above to be reinsured and countersecured rt the 
amount shown opposite the nama of the Rensuring Company (referred to as the “Amount of this Reinsurance"), or for whatever yno^nt 
loss than the “Amount of this Reinsurance* the Drect Writing Company ts liable to pay under or by vrtue of the performance bond. 

(b) For a sem mutually agreed upon, paid by the Direct Writing Company to the Remsurng Company when acknowledges its receipt, 
the parties to this Agreement covenant and agree to the terms and conditions of this agreement. 

TERMS AND CONDITIONS: 

(a) The purpose and ntent of this agreement is to guarantee and rxjemmfy the United States agamst loss under the performance 

bond to the extent of the “Amount of this Rensurance," or any sun less than the “Amount of this Reinsurance" that is ow,ng and 

unpaid by the Drect Wrrtbg Company to the United States under the performyce bond. 

(b) If the Drect Writing Company fails to pa/ any defaun under the performance bond equal to or n excess of the “Amount of 

this Reinsurance, - the Reinsuring Company covenants and agrees to pay to the United States, the obligee on the performance bond, the 

Amount of this Reinsurance.- if the Drect Wntmg Company fails to pay to tne United States ary defaun for a sim less man the 

"Amount of this Rensurance" the Reinsuring Company covenants and agrees to pav to the Ijnited States the full amount of the default 

or so much thereof that ts not paid to the United States by the Ocect Writing Company. 

(c) If there ts a defaun on the performance bond for the “Amount of thts Rensurance," or more, the Reinsuring Company and the 

Drect Writing Company hereby covenant and ag-ee that the United States may prng su»t aganst the Rensurmg Company for the 

"Amount of this Rensurance - or, n the case the amount of the default is for less than the “Amount of this Rensurance." for the full 

amount of the defaun. 

WITNESS: 

The Drect Writing Company and the Reinsuring Company, respectively, have caused ths Agreement to be signed and repressed with 
mer respectve corporate seats by offices possessng power to s»gn this nstrtment, and to be duty attested by officers empowered 
thereto, on the day and date above written opposite mer respective names. 


•ittm* t. 2. 40 - Furnish legal nimt, business address and ZIP Code. (Over) 


AUTHORIZED FOR LOCAL REPRODUCTION 

Previous edition usable 


EXPIRATION DATE 12/31/92 


273-103 


STANDARO FORM 273 (REV. 1-90) 
Prescribed by CSA - far mi CFR) S3.223(h) 
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S. DIRECT WRITING COMPANY 


5A. (1) SIGNATURE 

(2) ATTEST: SIGNATURE 




Corporate 

5B n> NAME and Tl tie (Typed) 

<2> NAME AND TITLE (Typed) 

Sea/ 


6. REINSURING COMPANY 


6 A. n> SIGNATURE 

<2> ATTEST: SIGNATURE 




Corporate 

«B. n> name ANO TITLE (Typed) 

(2) NAME ANO TITLE (Typed) 

Sea/ 


INSTRUCTIONS 

This form Is to be used in cases where It Is desired to cover the excess of a Direct Writing Company’s 
underwriting limitation by reinsurance Instead of co-insurance on Miller Act performance bonds running to the 
United States. See FAR (48 CFR) 28.202-1 and 53.228(h). 

Execute and file this form as follows: 

Original and copies (as specified by the bond-approving officer), signed and sealed, shall accompany the bond 
or be filed within the time period shown In the bid or proposal. 

One carbon copy, signed and sealed, shall accompany the Direct Writing Company’s quarterly Schedule of 
Excess Risks filed with the Department of the Treasury. 

Other copies may be prepared for the use of the Direct Writing Company and the Reinsuring Company. Each 
Reinsuring Company should use a separate form. 


STANDARO FORM 273 «6v. 1-90) BACK 
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104. Section 53.301-274 is revised to read as follows: 

53.301-274 Reinsurance Agreement for a Miller Act Payment Bond. 


REINSURANCE AGREEMENT FOR A MILLER ACT PAYMENT BOND 

(See instructions on reverse) 


FORM APPROVEO OM8 NUMBER 


9Q00-004S 


Public reporiing burden (or this collection of information is estimated to average 25 minutes per response, including the time for reviewing instructions. 

searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send comments 
regarding this burden estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to the FAR Secretariat 
(VRS). Office of Federal Acquisition Pot icy. G3A. Washington. DC 20405; and to the Office of Management and Budget. Paperwork Reduction Project 


1. DIRECT WRITING COMPANY- 

1A. DATE DIRECT WRITING COMPANY EXECUTES 

this agreement 

IB. STATE OF INCORPORATION 

2. REINSURING COMPANY- 

2A. AMOUNT of this reinsurance 

$ 

28. OATE REINSURING COMPANY EXECUTES THIS 
AGREEMENT 

2C. STATE OF INCORPORATION 

3. DESCRIPTION OF CONTRACT 

4. DESCRPTiON OF BONO 

3A. AMOUNT OF CONTRACT 

4A. PENAL SUM OF BOND 

3B. CONTRACT OATE 

3C. CONTRACT NO. 

4B. OATE OF BONO 

4C. BOND NO. 

30. DESCRIPTION OF CONTRACT 

40. PRINCIPAL- 

3E. CONTRACTING AGENCY 

4E. STATE OF INCORPORATIONS Corporate Principal) 


AGREEMENT: 


(a) The Drect Writr.g Company named above is bound as a surety on the payment bond described above, wherem the above 
described is the principal, for the protection of ati persons supplying labor and material on the contract described above, which is for 
the construction, alteration, or repair of a public building or public work of the United States. The payment bond is for the use of 
persons supp^mg labor or material, and is furnished to the United States under the Act of August 24, 1935. as amended (40 U.S.C. 
270a-270e), known as the Miller Act. The Direct Writing Company has applied to the Reinsuring Company named above to be rein¬ 
sured and counter-secured m the amount above opposite the name of the Reinsuring Company (referred to as "Amount of this Rein¬ 
surance") or for whatever amount less than the "Amount of this Reinsurance" the Direct Writing Company is liable to pay under or by 
virtue of the payments bond. 

(b) For a sun mutual^ agreed upon, paid by the Direct Writing Company to the Reinsuring Company which acknowledges *ts 
receipt, the parties to this Agreement covenant and agree to the terms and conditions of this agreement. 

TERMS AND CONDITIONS 

The purpose and intent of this agreement is (a) to guarantee and indemnify the persons who have furnished or supplied labor or 
material n the prosecution of the work provided for m trie contract referred to above (hereinafter referred to as "laborers and 
materialmen," the term "materialmen" including persons having a direct contractual relation with a subcontractor but no contractual 
relationship expressed or replied with the contractor who has furnished the said payment bond) agamst loss under the payment bond to 
the extent of the "Amount of this Rensurance," or for any sum less than the "Amount # of this Remsu-ance," that is owmg and unpaid 
bv the Direct Writing Company to the "laborers ana materialmen" on the payment bond; and (b) to make the "laborers and materialmen" 
obligees under this Reinsurance Agreement to the same extent as if their respective names were written herein. 

THEREFORE: 


1. The Reinsuring Company covenants and agrees - 

(a) To pay the "Amount of this Reinsurance" to the "laborers and materiamen- n the event of me Oistrct Writing Company's 
failure to pay to the "laborers and materialmen" any default under the payment bond equal to or excess of me "Amount of this 
Reinsurance"; and 


(b) To pay (1) the full amount to the "laborers and materialmen," or (2) the amount not paid to them by the Direct Writing 
Company; m case the Drect Writing Company fails to patf the "laborers or materramen" any default under the payment bond less man 
the 'Amount of this Rensurance." 


•Items t. 2. 40 - Furnish legal name, business address and ZIP Code. (Over) 

AUTHORIZED FOR LOCAL REPRODUCTION 
Previous edition usable 

EXPIRATION OATE 12/3 1/92 

274-109 

STANDARD FORM 274 (REV. $-90) 
Prescribed by GSA -par (41 CFR> 53.224U) 
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2. The Reinsuring Como any an<3 the Oirecr Writing Como any covenant and agree that, n the case of default on the payment bond for 
tne “Amount of this Reinsurance." or more, the persons gtven a “right of action** or a "right to sue" on the payment bond 
by section 2(a) of the Miller Act (40 U.S.C. 270b(a)) may bring suit agamst the Reinsuring Company tn the United States Otstnct Court 
for the district m which the contract deserved above is to be performed and executed for the "Amount of this Reinsurance" or, if 
the amount of the default is for less than the "Amount of this Reinsurance," for whatever the full amount of the default may be. The 
Remsurmg Company further covenants and agrees to comply with all requirements necessary to give such court jurisdiction, and to 
consent to determination of matters arising under this Retsurance Agreement in accord with the law and practice of the court, it is 
express*/ understood By the parties Thar the rights, powers, and privileges given this paragraph to persons are m addition to or 
supplemental to or o accordance with other rights, powers, and privileges which rhey might have under the statutes of the United 
States, any States, or the other laws of either, and should not be construed as imitations. 

3 The Reinsuring Company and the Creel Wr«tng Company further covenant and agree That the Rensurng Company designates the 
process agent, appointed by the Orect Wr.tmg Company m the district n which the contract is to be performed and executed, as an 
agent to accept service of process any suit restituted on this Reinsurance Agreement, and that the process agent shall send, by 
registered mail, to the Reinsuring Company at its principal place of business snown above, a copy of the process. 

4. The Reinsuring Company and the Direct Wrung Company further covenant and agree that this Reinsurance Agreement is an integral 
part of the payment bond. 

WITNESS: 

The Drect Wrung Company and the Reinsuring Company, respectively* have caused this Agreement to be signed and mpressed with 
ther respective corporate seals by officers possessng the power to sgn this instrument, and to be duty attested to by offerers 
empowered thereto, on the day and date o item 1A written opposite ther respective names. 


S. DIRECT WRITING COMPANY 


*A. (1) SIGNATURE 

(2) ATTEST: SIGNATURE 




Corporate 

53. <1> NAME ANO T1 TLE ITyjxd) 

<2) NAME ANO TITLE iTyp«tI) 

Seat 


S. REINSURING COMPANY 


OA. <1> SIGNATURE 

<2> ATTEST: SIGNATURE 


Corporate 

08. H) NAME ANO TITLE <Typ«a> 

<2) NAME ANO TITLE <Typ«<J> 

Seat 


INSTRUCTIONS 


This form is to be used in cases where It is desired to cover the excess of a Direct Writing Company’s 
underwriting limitation by reinsurance Instead of co-insurance on Miller Act payment bonds running to the 
United States. See FAR (48 CFR) 28 202-1 and 53 228(i). 

Execute and file this form as follows: 

Original and copies (as specified by the bond-approving officer), signed and sealed* shall accompany the 
bond or be filed within the time period shown In the bid or proposal. 

One carbon copy, signed and sealed, shall accompany the Direct Writing Company’s quarterly Schedule of 
Excess Risks filed with the Department of Treasury. 

Other copies mey be prepared for the use of the Direct Writing Company and Reinsuring Company. Each 
Reinsuring Company should use a separate form. 


STANDARD FORM 274<*HV. • -«» BACK 
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105. Section 53.301-275 is revised to read as follows: 

53.301-275 Reinsurance Agreement In Favor of the United States. 


REINSURANCE AGREEMENT IN FAVOR OF THE UNITED STATES 

(See instructions on reverse) 


FORM APPROVED OMB NUMBER 


9000-0045 


Pudmc reporting oofden for this collection of information is estimated to average 25 minutes per response, including tne time for reviewing instructions. 

searcrting existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send comments 
regarding this Burden estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to the par Secretariat 
(VRS), Office of Federal Acquisition Policy. G$a. Washington. OC 20405; and to the Office of Management and Budget. Paperwork Reduction Protect 


1. DIRECT WRITING COMPANY- 

1A. DATE OIRECT WRi TING COMPANY EXECUTES 

THIS AGREEMENT 

IB. STATE OF INCORPORATION 

2. REINSURING COMPANY- 

2A. AMOUNT OF THIS REINSURANCE 

$ 

2B. DATE REINSURING COMPANY EXECUTES THIS 
AGREEMENT 

2C. STATE OF INCORPORATION 


4. DESCRIPTION OF BOND 


3A. DESCRIPTION OF BOND (Type, purpose, etc.) (If associated with 
contract number, date, amount, etc., include name of Government 
agency involved.) 

3B. PENAL SUM OF BOND 

$ 


3C. DATE OF BOND 

3D. BOND NO. 


3E. PRINCIPAL- 


3F. STATE OF INCORPORATION (If Corporate Principal) 


AGREEMENT: 

(a) The Direct Writing Company named above is bound as a surety to the United States of America, on the bond described above, 

wherem the above-named is the principal. The bond is given for the protection of the United States and the Direct Writing Company 
has applied to the above Reinsuring Company to be reinsured and counter-secured in the amount shown opposite the name of the 
Reinsuring Company (referred to as the "Amount of this Reinsurance"), or for whatever amount less than the "Amount of this Rein¬ 
surance" the Direct Writing Company is liable to pay under or by virtue of the bond. 

(b) For a si/n mutually agreed upon, paid by the Direct Writing Company to the Reinsuring Company which acknowledges its receipt, 

the parties to this Agreement covenant and agree to the terms and conditions of this agreement. 

TERMS AND CONDITIONS: 

The purpose and intent of this agreement is to guarantee and indemnify the United States agamst toss under the bond to the extent 
of the "Amount of this Reinsurance," or for any less sim than the "Amount of this Reinsurance," that is owing and unpaid by the Direct 
Writing Company to the United States. 

THEREFORE: 

1. if The Direct Writing Company fails to pay any default under the bond equal to or m excess of the "Amount of this Rein¬ 
surance," the Reinsuring Company covenants and agrees to pay to the United States, the obligee on the bond, the "Amount of this 

Reinsurance." if the Direct Writing Company fails to pay to the United States any default for a sum less than the "Amount of this 

Reinsurance," the Reinsuring Company covenants and agrees to pay to the United States the full amount of the default, or so much 
thereof that is not paid to the United States by the Direct Writing Company. 

2. The Reinsuring Company further covenants and agrees that in case of default on the bond for the "Amount of this Reinsurance," 
or more, the United States may sue the Reinsuring Company for the "Amount of this Reinsurance* or for the full amount of the default 
when the default «s less than the "Amount of this Reinsurance." 

WITNESS 


The Direct Writing Company and the Reinsuring Company, respectively, have caused this Agreement to be signed and mpressed with 
their respective corporate seals by officers possessing power to sign this mstrunent, and to be duly attested to by officers em¬ 
powered thereto, on the day and date above-written opposite their respective names. ~ 

•l terns l. 2. 3E - Furnish legal name, business address and ZIP Code.(Overt 


AUTHORIZED FOR LOCAL REPRODUCTION 
Previous edition usable 


EXPIRATION OATE: 120 1/92 


275-103 


STANDARD FORM 275 (REV. •-*)> 
Prescribed by GSA -far (41 CFR) 53.22«(J) 
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4 . Direct writing company 


4A. IT) SIGNATURE 


<2> ATTEST. SIGNATURE 

Corporate 

J8. i\) NAME ANO TITLE (TypcO) 


(2) NAME ANO TITLE (Typed) 

Seal 


5. REINSURING COMPANY 


SA. <U SIGNATURE 


<2) ATTEST: SIGNATURE 

Corporate 

S3. n> NAME and TITLE (Typ«<j> 


12) NAME ANO TITLE <Typ«<l> 

Seal 


INSTRUCTIONS 

This form is to be used in cases where it Is desired to cover the excess of a Direct Writing Company's 
underwriting limitation by reinsurance instead of co-insurance on bonds running to the United States except 
Miller Act Performance and Payment Bonds. See FAR (48 CFR) 28.202-1 and 53.228(J) and 31 CFR 223.1 l(bXl). 
If this form Is used to reinsure a bid bond, the "Penal Sum of Bond" and "Amount of this Reinsurance" may be 
expressed as percentage of the bid provided the actual amounts will not exceed the companies' respective 
underwriting limitations. 

Execute and file this form as follows: 

Original and copies (as specified by the bond-approving officer), signed and sealed, shall accompany the bond 
or be filed within the time period shown in the bid or proposal. 

One carbon copy, signed and sealed, shall accompany the Direct Writing Company's quarterly Schedule of 
Excess Risks filed with the Department of the Treasury. 

Other copies may be prepared for the use of the Direct Writing Company and Reinsuring Company. Each 
Reinsuring Company should use a separate form. 
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STANDARD FORM 27$ <SEV. i-®o> BACK 
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106. Section 53.301-279 is revised to read as follows: 

53.301-279 Federal Procurement Data System (FPDS) Individual Contract Action Report. 
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107. Section 53.301-1417 is revised to read as follows: 

53.301-1417 Pre-Solicitation Notice. 


PRE-SOLICITATION NOTICE 

1. PROJECT NO. 

2. OATE OF NOTICE 

3. DATE SOLICITATION 

DOCUMENTS AVAILABLE 
(Approx.) 

FORM APPROVED OM8 NUMBER 

(Construction Contract) 



9000-0037 


Pooiic reporting burden for Ihis collection of information is estimated to average to minutes per response, including tne time for reviewing instructions, 
searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send comments 
regarding this burden estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to the Far Secretariat 
<vRS). Office of Federal Acquisition Policy. GSA. Washington. OC 20405; and to the Office of Management and Budget. Paperwork Reduction Protect 
19000-003 7). Washington. 0C 20503. 


NOTE: The project number in Items 1 and 16 may be the same as the Invitation or Proposal Number 


4. OFFERS TO 

BE RECEIVED BY 

A. TIME 

8. DATE (Month, day. year) 

5. TIME FOR COMPLETION 

(Calendar days) 

(at place specified 

for receipt of offers) W 

A.M. 

P.M. 




7. PROJECT TITLE AND LOCATION 


«a. ISSUING OFFICE (Name, address, and ZIP code) 


RETURN NOTICE TO THIS A0DRESS 
CD. ROOM NO. 


t>C. TELEPHONE NO. (Include area code) 


INSTRUCTIONS: a. Solicitation Documents will be issued upon receipt of your affirmative response to this Pre-Solicitation Notice by the 
DUE DATE set forth m item 15. b. If a charge is required under item 8A, your affirmative response must include a check or money 
order m the applicable amount, made payable to Agency (shown « Item 9). Refund (when specified m Item 8B) will be'made upon your 
return of the b»d documents m good condition, without marks, notes, or mutilations, within 20 calendar days after the final date for 
receipt of offers, c. The issuing Office, at its discretion, ma/ make bid documents available to plan rooms of the Associated General 

Contractors, Chambers of Commerce, Dodge Reports, and other smilar contractors' commercial service facilities, d. Bd guarantee is 

requred with ary bid n excess of $25,000. B<d guarantee shall be in the amount of 20 percent of the amount of the bid, or 
$3,000,000, whichever is less. For b»d guarantee’ purposes, the amount of the bid is the aggregate of the Lumo Sum Base Bid, all 

Alternates (if any), and the product(s) of each unit price (if any) multiplied by the applicable number of units shown on the 8x3 Form. e. 

NOTCE TO SMALL BUSINESS FIRMS: a program for the purpose of assisting qualified small business concerns in obtammg certain b*d, 
payment, or performance bonds that are otherwise not obtainable is available through the Small Business Administration (SBA). • 

For ^formation concerning SBA's surety bond guarantee assistance, contact your SBA District Office. 


|A. CHARGE FOR SOLICITATION 

POCUMENTS 


•B. IS THIS CHARGE REFUNDABLE 7 


□ yes □ 


NO 


9. MAKE CHECK PAYABLE TO: 


10. ESTMATEO COST RANGE OF PROJECT 


A. FROM 

$ 


B. TO 

$ 


11. OFFERS COVERING THE PROJECT 
RESTRICTED TO SMALL BUSINESS 7 


13. DESCRIPTION Of WORK (Physical characteristics) 


□ yes □ NO 


12. SUBCONTRACTING PLAN 
REQUIRED? 


□ YES □ NO 


__ (If additional space Is needed use reverse) _ 

IMPORTANT: FAILURE TO COMPLETE AND RETURN THIS PART OF THE NOTICE TO THE ISSUING OfFICE, AT THE ADDRESS 

IN ITEM 6A, ON OR BEFORE THE DUE DATE SHOWN IN ITEM 15, MAY RESULT IN YOUR NAME BEING REMOVED FROM OUR 
MAILING LIST. 


14. ACTION REQUESTED 

(Check applicable box) 

15. DUE DATE 


A. | AM INTERESTED IN BIDDING ON THIS 

PROJECT AS A: 

|—l PRIME ,—, PRINCIPAL 

LJ CONTRACTOR 1 1 SUBCONTRACTOR 


B. 1 am NOT INTERESTED IN BIDDING ON THIS 
PROJECT. RETAIN MY NAME ON YOUR 

MAILING LIST. 


17. 1 

NO-OP SET($) YOU REQUIRE OF SOLICITATION 

DOCUMENTS 

Annflf-3* ir.tu tid rr. tc. cdu/- 


C. REMOVE MY NAME FROM YOUR MAILING 

LIST. 

18. PROJECT NO. 


1*. name AND title Of FIRM REPRESENTATIVE 

Pr«l2«%'t7<y'u3!?.' EXPIRATION DATE 


19. SIGNATURE Of REPRESENTATl 


1417-104 


VE 


|FR Doc. 90-29681 Filed 12-20-90; 8:45 am] 

BILLING CODE 6820-34-C 


20. QATE SIGNED 


STANDARD FORM 1417 <R6V. 9-90) 
Prescribed by GSA- far (49 CFR) 53.230- 1(a) 
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Consent Is Not Feasible; Interim Rule 
and Opportunity for Public Comment 


I 

















52814 Federal Register / Vol. 55, No. 246 / Friday, / December 21, 1990 / Rules and Regulations 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 50 

(Docket No. 90N-03021 

Informed Consent for Human Drugs 
and Biologies; Determination That 
Informed Consent Is Not Feasible 

agency: Food and Drug Administration, 
HHS. 

action: Interim rule; opportunity for 
public comment. 

summary: The Food and Drug 
Administration (FDA) is issuing an 
interim regulation to amend its current 
informed consent regulations. This will 
permit the Commissioner of Food and 
Drugs to make the determination that 
obtaining informed consent from 
military personnel for the use of an 
investigational drug or biologic is not 
feasible in certain battlefield or combat- 
related situations. The amendment 
authorizes the Commissioner to make 
such a determination when the 
physician(s) responsible for the medical 
care of the military personnel involved 
and the investigator(s) named in the 
investigational new drug application 
(IND) provide written justification for 
their conclusions that, in the use of 
specific investigational drugs or 
biologies in a specific combat-related 
situation, obtaining informed consent is 
not feasible and withholding treatment 
would be contrary to the best interests 
of the military personnel because of 
military combat exigencies and that the 
waiver of informed consent is ethically 
justified. Military combat (actual or 
threatened) circumstances in which the 
health of the individual or the safety of 
other military personnel, may require 
that a particular drug or biologic for 
prevention or treatment be provided to a 
specified group of military personnel, 
without regard to any individual’s 
personal preference for no treatment or 
for some alternative treatment. The 
Department of Defense (DOD) must also 
provide a written statement that the use 
of the investigational drug or biologic 
and the waiver of informed consent has 
been reviewed and approved by a duly 
constituted institutional review board 
(IRB). In determining whether obtaining 
informed consent is not feasible in these 
circumstances, the Commissioner must 
also consider certain other criteria. This 
action is being issued as an interim rule 
with an immediate effective date 
because of the urgency created by 
current military operations in Operation 
Desert Shield. 


dates: Effective date: Interim rule 
effective December 21,1990. Comment 
date: Comments must be received by 
January 22,1991. 

addresses: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, 
room 4-62, 5600 Fishers Lane, Rockville, 
MD 20857. 

FOR FURTHER INFORMATION CONTACT: 

Allen Duncan, Office of Health Affairs 
(HFY-1). Food and Drug Administration, 
5600 Fishers Lane, Rockville, MD 20857, 
301—443-6143. 

SUPPLEMENTARY INFORMATION: 

I. Informed Consent Regulations 

Sections 505(i) and 507(d) of the 
Federal Food, Drug, and Cosmetic Act 
(the act) (21 U.S.C. 355(i) and 357(d)) 
require FDA to publish regulations 
governing the use of human drugs, 
including certain biologies and 
antibiotics, in clinical investigations 
(hereafter “investigational drugs”). 
Sections 505(i) and 507(d) provide that 
such regulations must include, among 
other requirements, a requirement that 
investigators who use investigational 
drugs inform the subjects of their 
investigations that the drugs are 
investigational and “obtain the consent 
of such human beings or their 
representatives, except where they 
deem it not feasible, or in their 
professional judgment, contrary to the 
best interests of such human beings.'* 

FDA issued its current regulations 
governing informed consent in the 
Federal Register of January 27,1981 (46 
FR 8942). Those regulations, codified in 
21 CFR part 50, apply to all clinical 
investigations regulated by FDA under 
sections 505(i), 507(d), and 520(g) (21 
U.S.C. 360j(g)) of the act, as well as to 
clinical investigations that support 
applications for research or marketing 
permits for products regulated by FDA. 
The regulations require that 
investigators obtain informed consent 
from the subjects of clinical 
investigations. The only circumstance in 
the current regulations in which 
obtaining informed consent is deemed 
not to be feasible is for emergency use 
of an investigational article, where both 
the investigator and a physician who is 
not otherwise participating in the 
clinical investigation certify in writing 
that: (1) The subject is confronted by a 
life-threatening situation necessitating 
the use of the test article; (2) informed 
consent cannot be obtained because of 
an inability to communicate with or 
obtain legally effective consent from the 
subject; (3) there is insufficient time to 
obtain consent from the subject’s legal 
representative; and (4) there is no 


available approved or generally 
recognized therapy that provides an 
equal or greater likelihood of saving the 
life of the subject. The current 
regulations do not permit a 
determination that obtaining informed 
consent is otherwise not feasible or is 
contrary to the best interest of the 
subject. 

II. DOD’s Request 

The Assistant Secretary of Defense 
(Health Affairs) set forth DOD’s request 
in his October 30,1990 letter to the 
Assistant Secretary for Health of the 
Department of Health and Human 
Services as follows: 

This is to follow up on discussions of DoD 
and HHS personnel over the past weeks. As 
you know, the memorandum of 
understanding between DoD and the Food 
and Drug Administration recognizes “special 
DoD requirements to meet national defense 
considerations.'* Operation Desert Shield 
presents such special DoD requirements. 

Our contingency planning in Desert Shield 
has had to take into account endemic 
diseases in the area and the well-publicized 
capabilities of the Iraqi military with respect 
to chemical and biological weapons. For 
some of these risks, we have determined that 
the best preventive or therapeutic treatment 
calls for the use of products now under 
“investigational new drug" (IND) protocols of 
the FDA. 

These are not exotic new drugs; these 
drugs have well-established uses (although in 
contexts somewhat different from our 
requirements) and are believed by medical 
personnel in both DoD and FDA to be safe. 
For example, one product consists of a very 
commonly used drug packaged in a special 
intramuscular injector to make it readily 
useable by soldiers on the battlefield. 
Another example involves a vaccine long 
recognized by the Centers for Disease 
Control as the primary preventive treatment 
available for a particular disease, but the 
relative infrequency of its use has slowed the 
accumulation of sufficient immunogenicity 
data to yet support full licensing of the 
product. Still another example involves a 
drug in common use at a particular dosage 
level, but to preserve alertness of the 
soldiers, we prefer a lower-dosage tablet, 
which is not an FDA approved product. FDA 
personnel have been extremely cooperative 
and supportive in reviewing our proposed 
protocols for these products, quickly 
providing favorable responses to all of our 
submissions to date. 

FDA assistance is also needed on the issue 
of informed consent. Under the Federal Food. 
Drug and Cosmetic Act. the general rule is 
that, regardless of the character of the 
medical evidence, any use of an IND, 
whether primarily for investigational 
purposes or primarily for treatment purposes, 
must be preceded by obtaining informed 
consent from the patient. The statute 
authorizes exceptions, however, when the 
medical professionals administering the 
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product "deism it not feasible" to obtain 
informed consent 

Our planning for Desert Shield 
contingencies has convinced us that another 
circumstance should be recognized in the 
FDA regulation in which it would be 
consistent with the statute and ethically 
appropriate for medical professionals to 
•deem it not feasible" to obtain informed 
consent of the patient—that circumstance 
being the existence of military combat 
exigencies, coupled with a determination that 
the use of the product is in the best interest of 
the individual. By the term "military combat 
exigencies", we mean military combat (actual 
or threatened) circumstances in which the 
health of the individual, the safety of other 
personnel and the accomplishment of the 
military mission require that a particular 
treatment be provided to 8 specified group of 
military personnel without regard to what 
might be any individual's personal preference 
for no treatment or for some alternative 
treatment. 

In all peacetime applications, we believe 
strongly in informed consent and its ethical 
foundations. In peacetime applications, we 
readily agree to tell military personnel, as 
provided in FDA’s regulations, that research 
is involved, that there may be risks or 
discomforts, that participation is voluntary 
and that refusal to participate will involve no 
penalty. But military combat is different. If a 
soldier’s life will be endangered by nerve gas. 
for example, it is not acceptable from a 
military standpoint to defer to whatever 
might be the soldier’s personal preference 
concerning a preventive or therapeutic 
treatment that might save his fife, avoid 
endangerment of the other personnel in his 
unit and accomplish the combat mission. 
Based on unalterable requirements of the 
military field commander, it is not an option 
to excuse a non-consenting soldier from the 
military mission, nor would it be defensible 
militarily—or ethically—to send the soldier 
unprotected into danger. 

To those familiar with military command 
requirements, this is, of course, elementary. It 
is also very solidly established in law through 
a number of Supreme Court cases 
establishing that special military exigencies 
sometimes must supersede normal rights and 
procedures that apply in the civilian 
community. Consistent with this, long¬ 
standing military regulations state that 
military members may be required to submit 
to medical care determined necessary to 
preserve life, alleviate suffering or protect the 
health of others. 

Such special military authority carries with 
it special responsibility for the well-being of 
the military personnel involved. Thus, we 
propose specific procedural limitations on the 
"not feasible" waiver of informed consent 
based on military combat exigencies. We 
propose that decisions on waiving informed 
consent be made on a case-by-case basis by 
the Commissioner, assuring an objective 
review outside of military channels of all 
pertinent information and an independent 
validation of the special circumstances 
presented. Further, we propose the following 
specific limitations: (1) That drug-by-drug 
requests for waiver be accompanied by 
written justification baaed on the intended 


uses and the military circumstances involved: 
(2) that no satisfactory alternative treatment 
is available; (3) that available safety and 
efficacy data support the proposed use of the 
drug or biologic product; (4) that each such 
request be approved by the applicable DoD 
Institutional Review Board; and (5) that the 
waivers be time-limited. 

To recap, we have nothing exotic in the 
works. We are methodically planning for a 
range of medical treatment contingencies in 
Operation Desert Shield corresponding to the 
predictable medical problems that might 
arise. Some of these contingencies require the 
availability of products now under IND 
protocols. For products that will be in the 
best interests of the patients, military combat 
exigencies may justify deeming it not feasible 
to obtain informed consent FDA’s regulation 
should provide the mechanism, subject to 
appropriate limitations, for DoD to request on 
a drug-by-drug basis, and the Commissioner 
to decide, that a waiver be granted in cases 
in which it is established that military 
combat exigencies make that necessary. 

Your cooperation and assistance in this 
regard is appreciated. 

III. Provisions of This Regulation 

FDA continues to recognize its 
responsibility in protecting the human 
subjects exposed to investigational 
drugs and the central role that informed 
consent plays in ensuring that 
protection. Because of the paramount 
importance of informed consent, only 
the narrowest exceptions to this 
requirement are consistent with FDA’s 
responsibilities and consistent with the 
best interests of human subjects. 
Nevertheless, FDA has determined that, 
in the special circumstances that may be 
created by the use of troops in combat 
and consistent with its obligations under 
sections 505(i) and 507(d). FDA may 
narrowly expand the circumstances in 
which the Commissioner may determine 
that obtaining informed consent is not 
feasible. FDA agrees with DOD’s 
judgment that, in certain combat-related 
situations, it may be appropriate to 
conclude that obtaining informed 
consent from military personnel for the 
use of investigational drugs is not 
feasible and withholding treatment 
would be contrary to the best interests 
of military personnel involved DOD has 
the right and responsibility to make 
command decisions that expose troops 
to the possibility of combat and has the 
concomitant responsibility to protect the 
welfare of these troops both individually 
and as a group. DOD has stated that 
traditional informed consent based on 
the right of the individual to choose his 
or her own treatment, may not be 
appropriate under the circumstances of 
specific combat-related conditions. FDA 
respects DOD’s obligation and 
commitment to do everything possible to 
protect military personnel who may be 


exposed to potentially hazardous 
conditions. FDA further appreciates that 
this protection may include medical 
treatment or prevention with an 
investigational drug considered 
necessary to protect not only the health 
of individual soldiers but to ensure the 
welfare of the remaining forces. FDA 
will consider investigational products 
proposed for military use on a case-by¬ 
case basis, and the agency is prepared 
to waive the requirement of informed 
consent where it can be documented 
that use of these agents in combat- 
related situations serves the best 
interests of individual soldiers and the 
military combat units in which they 
serve. Since these individual soldiers 
may be required to be exposed to 
combat, permitting them to choose 
whether to receive an investigational 
product that is the only available 
satisfactory protection against life- 
threatening conditions, is contrary to 
their individual best interests and to the 
welfare of the other soldiers involved. 
FDA therefore believes that such an 
exercise of the Commissioner’s 
discretion is ethically justified. 
Moreover, all the products at issue 
would be reviewed by FDA for safety 
and expanded availability, and their use 
would be monitored by IDOD and 
reported to and reviewed by FDA. DOD 
and FDA do not expect that all combat- 
related situations will create a situation 
of the kind that would obviate obtaining 
informed consent. DOD and FDA must 
determine that there is justification fora 
waiver of informed consent for a 
particular drug, following the approval 
of the use and the waiver by a duly 
constituted 1RB, and a conclusion that 
the circumstances surrounding the 
anticipated distribution and use of the 
drug meet the limited circumstances 
recognized in the regulations. DOD and 
FDA also emphasize that accepted 
ethical principles permit waiver of 
informed consent only where the 
preventive or treatment is in the best 
interests of the individuals involved. 
Therefore, it is not sufficient as an 
ethical matter to waive informed 
consent in the military context where 
obtaining informed consent is "not 
feasible,** unless it is also the case that 
withholding the treatment would be 
contrary to the best interests of the 
individuals involved. FDA is therefore 
amending 21 CFR 50.23 to add limited 
conditions under which the 
Commissioner may find that it is not 
feasible to obtain informed consent in 
the proposed use of an investigational 
drug. Under the amended regulation, the 
Commissioner will make any such 
determination on a product-by-product 
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basis. In determining whether obtaining 
informed consent is not feasible and 
withholding treatment would be 
contrary to the best interests of the 
military personnel, the Commissioner 
must find that there is no available 
satisfactory alternative therapy for the 
intended diagnosis, prevention, or 
treatment of the disease or condition. 
The Commissioner will also consider 
other factors, including the extent and 
strength of the evidence of the safety 
and effectiveness of the investigational 
drug for the intended use. Other factors 
that the Commissioner will consider 
include the nature of the information 
provided to the recipients of the 
investigational drug concerning the 
potential risks and benefits of the drug, 
known adverse effects of the drug, and 
risks of not taking such a product in 
combat-related situations, whether the 
disease or condition to be treated is life- 
threatening or highly contagious and 
debilitating, and the setting in which the 
drug is to be administered. For example, 
it may be more feasible to obtain 
informed consent in a hospital than on 
the battlefield or when it is administered 
by a health professional rather than self- 
administered. FDA recognizes, however, 
that there may be combat-related 
circumstances in which obtaining 
informed consent is not feasible and 
withholding treatment would be 
contrary to the best interests of military 
personnel even outside battlefield 
conditions. 

When DOD seeks a determination by 
FDA that obtaining informed consent 
would not be feasible in the proposed 
use of a specific investigational drug 
and withholding treatment would be 
contrary to the best interest of the 
military personnel, DOD must submit a 
written request. The request must be for 
use of a specific investigational drug in 
a specific protocol under an IND 
sponsored by DOD, in a specific 
combat-related setting. The request will 
also include a written justification 
supporting the conclusions of the 
physician(s) responsible for the medical 
care of the military personnel involved 
and the investigator(s) identified in the 
IND that a military combat exigency 
exists because of special military 
combat (actual or threatened) 
circumstances in which, in order to 
facilitate the accomplishment of the 
military mission, preservation of the 
health of the individual and the safety of 
other personnel require that a particular 
treatment be provided to a specified 
group of military personnel, without 
regard to what may be any individual’s 
personal preference for no treatment or 
for some alternative treatment. 


The request must further contain a 
statement that the duly constituted IRB 
has reviewed and approved the 
proposed use of the investigational drug 
and concluded that it may be 
administered without obtaining 
informed consent under the criteria set 
forth in this document. The request must 
be submitted with the original IND 
submission or as an amendment to the 
IND. 

The Commissioner may consult with 
appropriate experts, including those 
responsible for the protection of human 
subjects, before reaching a 
determination on a DOD request under 
this regulation. 

To ensure that the period in which 
informed consent is not obtained does 
not exceed that necessary to deal with 
the actuality or threat of combat, the 
Commissioner’s determination regarding 
informed consent will automatically 
expire at the end of 1 year or when DOD 
informs FDA that the specific military 
operation creating the need for the 
investigational drug has ended, 
whichever is earlier. If, at the end of 1 
year, United States military forces are 
still engaged in the military operations, 
DOD may seek to renew the 
determination. This provision does not 
preclude the Commissioner from 
revoking or otherwise modifying the 
determination at any time based upon 
changed circumstances. In particular, 
consistent with DOD’s responsibilities 
under the IND’s under which these 
products will be administered, DOD will 
collect data on any use of these 
products without informed consent. FDA 
will review these data and will revoke 
or modify the determination if the 
review indicates that the determination 
is no longer appropriate. 

This amendment applies only to the 
use of investigational drugs. It does not 
apply to other clinical investigations to 
which 21 CFR part 50 applies. 

IV. Effective Date 

FDA is issuing this amendment as an 
interim rule, with an effective date on 
publication in the Federal Register 
because of the urgent need to provide 
adequate medical support for Operation 
Desert Shield, a military operation 
involving the immediate threat of 
combat, which is already underway. 
Because of the unexpected and 
emergency nature of this situation, and 
the need for immediate action to meet 
the requirements of national defense, 
FDA finds, in accordance with section 
553(b) of the Administrative Procedure 
Act (5 U.S.C. 553(b)(3)(B)), that it would 
be impracticable and contrary to the 
public interest to provide for notice and 
public comment. For these reasons, FDA 


also finds, in accordance with section 
553(d) of the Administrative Procedure 
Act (5 U.S.C. 553(d)), that it has good 
cause to make this rule effective on 
publication in the Federal Register and 
that this rule relieves a restriction, an 
independent basis for an immediate 
effective date under the Administrative 
Procedure Act. As an additional 
independent basis for an effective date 
on publication in the Federal Register, 
this rule involves a military affairs 
function of the United States within the 
meaning of section 553(a)(1) of the 
Administrative Procedure Act (5 U.S.C. 
553(a)(1)). FDA is, however, allowing 30 
days for public comment on the interim 
rule in accordance with its procedural 
regulations (21 CFR 10.40(e)). FDA 
believes that the same emergency 
conditions described above justify 
shortening its usual comment period 
from 60 to 30 days. 

V. Environmental Impact 

The agency has determined under 21 
CFR 25.24(a)(8) that this action is of a 
type that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

VI. Economic Impact 

The agency has examined the 
economic impact of this rule and has 
determined that the rule will not have a 
significant economic impact on a 
substantial number of small entities as 
defined by the Regulatory Flexibility Act 
(Pub. L. 96-395). In accordance with 
section 3(g)(1) of Executive Order 12291. 
the impact of this rule has been 
analyzed, and it has been determined 
that this final rule is not a major rule as 
defined in section 1(b) of the Executive 
Order. 

List of Subjects in 21 CFR Part 50 

Informed consent, Prisoners, 

Reporting and recordkeeping 
requirements, Research, Safety. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs, 21 CFR part 50 is 
amended as follows: 

PART 50—PROTECTION OF HUMAN 
SUBJECTS 

1. The authority citation for 21 CFR 
part 50 continues to read as follows: 

Authority: Secs. 201. 406. 408. 409. 502. 503. 
505, 506. 507. 510. 513-516. 518-520. 701. 706. 
801 of the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 321. 346. 346a, 348. 352. 353. 
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355, 356, 357. 360, 360c-360f. 360h-360j, 371. 
376. 381); secs. 215, 301, 351, 354-360F of the 
Public Health Service Act (42 U.S.C. 216, 241, 
262, 263b-263n). 

2. Section 50.23 is amended by adding 
new paragraph (d) to read as follows: 

§ 50.23 Exception from general 
requirements. 

« ♦ « » ♦ 

(d)(1) The Commissioner may also 
determine that obtaining informed 
consent is not feasible when the 
Assistant Secretary of Defense (Health 
Affairs) requests such a determination 
in connection with the use of an 
investigational drug (including an 
antibiotic or biological product) in a 
specific protocol under an 
investigational new drug application 
(IND) sponsored by the Department of 
Defense (DOD). DOD’s request for a 
determination that obtaining informed 
consent from military personnel is not 
feasible must be limited to a specific 
military operation involving combat or 
the immediate threat of combat. The 
request must also include a written 
justification supporting the conclusions 
of the physician(s) responsible for the 
medical care of the military personnel 
involved and the investigator(s) 
identified in the IND that a military 
combat exigency exists because of 
special military combat (actual or 
threatened) circumstances in which, in 
order to facilitate the accomplishment of 


the military mission, preservation of the 
health of the individual and the safety of 
other personnel require that a particular 
treatment be provided to a specified 
group of military personnel, without 
regard to what might be any individual’s 
personal preference for no treatment or 
for some alternative treatment. The 
written request must also include a 
statement that a duly constituted 
institutional review board has reviewed 
and approved the use of the 
investigational drug without informed 
consent. The Commissioner may find 
that informed consent is not feasible 
only when withholding treatment would 
be contrary to the best interests of 
military personnel and there is no 
available satisfactory alternative 
therapy. 

(2) In reaching a determination under 
paragraph (d)(1) of this section that 
obtaining informed consent is not 
feasible and withholding treatment 
would be contrary to the best interests 
of military personnel, the Commissioner 
will review the request submitted under 
paragraph (d)(1) of this section and take 
into account all pertinent factors, 
including, but not limited to: 

(i) The extent and strength of the 
evidence of the safety and effectiveness 
of the investigational drug for the 
intended use; 

(ii) The context in which the drug will 
be administered, e.g., whether it is 
intended for use in a battlefield or 


hospital setting or whether it will be 
self-administered or will be 
administered by a health professional; 

(iii) The nature of the disease or 
condition for which the preventive or 
therapeutic treatment is intended; and 

(iv) The nature of the information to 
be provided to the recipients of the drug 
concerning the potential benefits and 
risks of taking or not taking the drug. 

(3) The Commissioner may request a 
recommendation from appropriate 
experts before reaching a determination 
on a request submitted under paragraph 
(d)(1) of this section. 

(4) A determination by the 
Commissioner that obtaining informed 
consent is not feasible and withholding 
treatment would be contrary to the best 
interests of military personnel will 
expire at the end of 1 year, unless 
renewed at DOD’s request, or when 
DOD informs the Commissioner that the 
specific military operation creating the 
need for the use of the investigational 
drug has ended, whichever is earlier. 
The Commissioner may also revoke this 
determination based on changed 
circumstances. 

James S. Benson, 

Deputy Commissioner of Food and Drugs. 

Louis VV. Sullivan, 

Secretary of Health and Human Services. 
Dated: December 18.1990. 

[FR Doc. 90-29912 Filed 12-20-90; 8:45 am) 
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FEDERAL RETIREMENT THRIFT 
INVESTMENT BOARD 

5 CFR Part 1650 

Retirement Benefits Court Order 
Regulations 

agency: Federal Retirement Thrift 
Investment Board. 
action: Revised interim rule with 
request for comments. 

summary: The Executive Director of the 
Federal Retirement Thrift Investment 
Board (Board) is publishing revised 
interim regulations in 5 CFR part 1650, 

§§ 1650.27-1650.30, concerning 
retirement benefits court orders. 

5 U.S.C. 8435(d) requires that the 
Board honor a court decree of divorce, 
annulment, or legal separation or a court 
order or court-approved property 
settlement agreement incident to such 
decree, if the decree, order, or 
agreement expressly relates to any 
portion of the balance of a participant’s 
Thrift Savings Plan account and notice 
of such decree, order, or agreement is 
received by the Executive Director of 
the Board before payment is made to the 
participant or an annuity contract is 
purchased for the participant. 5 U.S.C. 
8467 authorizes the payment of a portion 
of a participant’s Thrift Savings Plan 
account to a former or separated spouse 
pursuant to a retirement benefits court 
order. 

These revised interim regulations 
contain a number of procedural changes 
which reflect the Board’s experience in 
dealing with retirement benefits court 
orders during the past three years. The 
regulations clarify how, when, and 
under what conditions payments to 
separated or former spouses will be 
made. 

dates: These revised interim rules are 
effective December 21, 1990. Comments 
must be received on or before February 
19, 1991. 

addresses: Comments may be sent to: 
Michelle C. Malis, Federal Retirement 
Thrift Investment Board, 805 Fifteenth 
Street NW., Washington, DC 20005. 

FOR FURTHER INFORMATION CONTACT: 
Michelle C. Malis (202) 523-6367. 
SUPPLEMENTARY INFORMATION: 5 CFR 
1650.27-1650.30 describe the Board’s 
retirement benefits court order 
procedures. These regulations replace 
the Board’s current interim retirement 
benefits court order regulations found at 
§§ 1650.27-1650.29. 

Section 1650.27 sets forth the 
requirements which a retirement 
benefits court order must meet in order 
to be considered qualifying. A qualifying 


retirement benefits court order is one 
that the Board will recognize as 
sufficient to affect a participant’s Thrift 
Savings Plan account. 

Section 1650.28 sets forth the 
procedures for making payments 
pursuant to qualifying retirement 
benefits court orders. These procedures 
describe the process by which the Board 
calculates the former or separated 
spouse’s entitlement under a court order 
and determines when to make a 
payment based on such entitlement. 
Orders are divided into two basic 
categories—those where the former or 
separated spouse's entitlement can be 
currently determined, and those where 
the amount of the former or separated 
spouse’s entitlement cannot be 
determined until a future date or event. 

If the amount of the former or separated 
spouse’s entitlement is currently 
calculable, payment may be made to the 
former or separated spouse as soon as 
practicable. If the amount of the 
entitlement is to be calculated as of a 
future date, payment will be made as 
soon as practicable after the 
participant’s separation or the specified 
future date, whichever is earlier. This 
section also describes the differences in 
treatment between court ordered 
awards which are expressed as fixed 
dollar amounts and those which are 
expressed as percentages or fractions of 
the account. Under this section, except 
when payment is to be made at 
separation, interest or earnings will not 
be credited to the former or separated 
spouse’s entitlement unless specifically 
provided by the court order. This section 
does provide, however, that the former 
or separated spouse’s entitlement is 
subject to certain adjustments processed 
prior to the date of payment. This 
section also explains that, unless 
otherwise provided by the court order, if 
a spouse or former spouse entitled to a 
payment pursuant to a qualifying court 
order dies before payment is made, 
payment will be made to the estate of 
the spouse or former spouse. Finally, 
this section provides that payment to the 
former or separated spouse will be only 
in a single payment and bars recovery 
by any other person. 

Section 1650.29 sets forth the Board’s 
procedures for reviewing retirement 
benefits court orders. This section 
explains the process by which a 
participant’s account may be "frozen” 
upon receipt of a retirement benefits 
court order, thereby prohibiting 
withdrawals or loans from an account 
pending review and analysis by the 
Board. 

Section 1650.30 sets forth the 
procedures for filing an appeal from the 
decision of the Board’s General Counsel. 


Appeals from the General Counsel’s 
decision are to be made to the Executive 
Director. 

Regulatory Flexibility Act 

I certify that these regulations will not 
have a significant economic impact on a 
substantial number of small entities. 
They will affect only internal Board 
procedures relating to the processing of 
and payment pursuant to retirement 
benefits court orders. 

Paperwork Reduction Act 

I certify that these regulations do not 
require additional reporting under the 
criteria of the Paperwork Reduction Act 
of 1980. 

Waiver of Notice of Proposed 
Rulemaking and 30-Day Delay of 
Effective Date 

Pursuant to 5 U.S.C. 553 (b)(B) and 
(d)(3), I find that in view of the 
requirements of section 8467 of the 
Federal Employees' Retirement System 
Act of 1986 (FERSA), as codified at 5 
U.S.C. 8467, good cause exists for 
waiving the general notice of proposed 
rulemaking and for making these 
regulations effective in less than 30 
days. These regulations clarify existing 
procedures for the processing of 
retirement benefits court orders and 
establish procedures for immediate 
payment to former and separated 
spouses as applicable. 

List of Subjects in 5 CFR Part 1650 

Employment benefit plans, 
Government employees. Retirement. 
Pensions. 

Francis X. Cavanaugh. 

Executive Director. 

For the reasons set out in the 
preamble, part 1650 of chapter VI of title 
5 of the Code of Federal Regulations is 
amended as set forth below. 

PART 1650—[AMENDED] 

1. The authority citation for part 1650 
continues to read as follows: 

Authority: 5 U.S.C. 8351. 8434(a)(2)(E), 
8434(b). 8435. 8436(b). 8467. 8474(b)(5) and 
8474(c)(1). 

§ 1650.26 (Amended! 

2. Section 1650.26, paragraph (d) is 
amended by changing "§§ 1650.27 
through 1650.29" to read "§§ 1650.27 
through 1650.30", 

3. Section 1650.27 is revised to read as 

follows: 
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§ 1650.27 Retirement benefits court 
orders. 

(a) The TSP will only honor the terms 
of a qualifying retirement benefits court 
order as described in paragraph (b) of 
this section. 

(b) A retirement benefits court order 
must meet the following requirements in 
order to be considered qualifying: 

(1) The court order must be a court 
decree of divorce, annulment, or legal 
separation or any court order or court- 
approved property settlement agreement 
incident to sudi decree. Orders issued in 
connection with a divorce, annulment, 
or a legal separation action prior to such 
decree for the purposes of preserving the 
status quo , referred to herein as 
“preliminary” court orders, will be 
considered “incident to” such decree. 
Orders issued subsequent to such 
decree for the purpose of amending such 
decree, referred to herein as 
“amendatory** court orders, will also be 
considered “incident to” such decree. 

(2J The court order must expressly 
refer to die Thrift Savings Plan account 
of a current TSP participant. Orders 
received by the Board or the 
recordkeeper referring to a TSP account 
which has been closed will not be 
considered qualifying. The order must 
on its face express a clear intent to deal 
specifically with the TSP, as distinct 
from other Federal Government 
retirement benefits, and must be 
couched in terms which are appropriate 
to a defined contribution plan. 

(3) If the court order requires payment 
to the formeT or separated spouse, the 
order must expressly award a specific 
dollar amount, award a percentage of 
the account as of a specific date or 
event, or divide the account by applying 
a formula that does not contain any 
variable whose value is not readily 
ascertainable from the face of the order 
or Federal employment records. 

4. Section 1650.28 is revised to read as 
follows: 

§ 1650.28 Procedures for payment 
pursuant to retirement benefits court 
orders. 

(a) If a qualifying court order awards 
a former or separated spouse a specific 
dollar amount or a percentage of an 
account as of a current or past date 
event, payment will be made in all cases 
as soon as practicable after a 
determination that the order is 
qualifying, even if the order specifies a 
different time for payment. In no case, 
however, will payment occur before the 
expiration of all parties* appeal rights as 
described in § 1650.30. 

(b) If a qualifying court order awards 
a former or separated spouse a 
percentage or fraction of an account to 


be calculated as of a future date or 
event, including separation or retirement 
from Federal sendee, payment will be 
made as soon as practicable after the 
earlier of the following: 

(1) The date or event described in the 
order or 

(2) The participant's separation from 
Federal service. If the court order does 
not contain a specific date as of which it 
awards a percentage or fraction of an 
account the amount of the entitlement 
will be calculated based upon the date 
the court order is entered. If. under this 
section, payment occurs as a result of 
the participant’s separation from 
Federal service, and the participant has 
an outstanding loan, payment will not 
occur before the loan is either prepaid or 
declared to be a taxable distribution. In 
no case, however, will payment under 
this section occur before the expiration 
of all parties* appeal rights as described 
in 5 1650.3a 

(c) If the former or separated spouse’s 
entitlement is to be calculated under this 
section based on a percentage or 
fraction of the account as of a specific 
date or event, the amount of the 
entitlement will be calculated based 
upon the balance of the account as of 
the end of the month on or before the 
date or event, plus any outstanding loan 
amount. 

(d) If the former or separated spouse's 
entitlement is to be calculated under this 
section based on a specific dollar 
amount the amount of the entitlement 
will be the lesser of: 

(1) The amount the order awards; or 

(2) The amount in the account as of 
the end of the month on or before the 
date of the award, plus any outstanding 
loan amount. 

If the court order does not contain a 
specific date as of which it awards a 
specific dollar amount or if it contains a 
future date or event, the amount of the 
entitlement will be calculated based 
upon the date the court order is entered. 

(e) Unless the court order specifically 
provides otherwise, the former or 
separated spouse's entitlement 
calculated under this section will not be 
credited with interest or earnings; 
except that where the order does not 
mention interest or earnings, a payment 
made under paragraph (b) of this section 
as a result of separation from Federal 
service shall include earnings (or losses) 
from the date as of which the 
entitlement is calculated (under 
paragraph (c) of this section) through the 
end of the month prior to the date of 
payment, using the factors set forth in 
part 1645 of this Chapter for allocation 
of earnings (or losses) to the 
participant’s account. 


(f) All entitlements of former or 
separated spouses will be calculated 
initially under this section with 
reference to both vested and non-vested 
amounts in the participant’s account. If, 
at the time of payment to the former or 
separated spouse under this section, the 
non-vested portion of the account at the 
time of calculation has not become 
vested or has been forfeited, the former 
or separated spouse’s entitlement will 
be recalculated using only the 
participant’s vested account balance. 

(g) In no case may payment to the 
former or separated spouse exceed the 
participant's account balance, less any 
non-vested money and excluding any 
outstanding loan amount. 

(h) A former or separated spouse’s 
entitlement calculated under this section 
will be decreased or increased for any 
negative adjustments or late 
contributions (and attributable lost 
earnings) processed prior to the date of 
payment which relate to a date prior to 
the date as of %vhich the entitlement was 
calculated. 

(i) Payment under a qualifying court 
order will be made only in a single 
payment. 

(j) If a spouse or former spouse dies 
before payment is made pursuant to a 
qualifying court order, payment will be 
made to the estate of the spouse or 
former spouse unless otherwise 
specified by the court order. 

(k) Payment to a person (including the 
estate of a spouse or former spouse) in 
accordance with this subpart bars 
recovery by any other person. 

5. Section 1650.29 is revised to read as 
follows; 

§ 1650.29 Processing retirement benefits 
court orders. 

(a) Upon receipt by the Board or the 
recordkeeper of a document which 
purports to be a qualifying retirement 
benefits court order, including 
preliminary and amendatory court 
orders, the participant’s account will be 
“frozen.” This means that no 
withdrawals or loans will be allowed 
from the account. All other account 
activity, including contributions, 
adjustments, and interfund transfers, 
will be permitted. The parties will be 
notified that the participant’s account 
has been frozen. 

(b) The General Counsel will review 
the document to determine if it is a 
complete and certified copy of a 
retirement benefits court order. 

(c) If the General Counsel determines 
that the court order is not complete or a 
certified copy, the General Counsel will 
request a complete and certified copy 
from the party that submitted the 
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document. If a complete and certified 
copy is not received by the Board within 
30 days of the date of such request, the 
account will be unfrozen and no further 
action will be taken by the Board with 
respect to the order. 

(d) Upon receipt of a court order 
meeting the requirements of paragraph 

(b) of this section, the General Counsel 
will review the court order and will 
determine whether the court order is a 
qualifying order as described in 

§ 1650.27 and, if it requires payment to 
the former or separated spouse, the 
amount of the former or separated 
spouse's entitlement. The General 
Counsel will advise all parties in writing 
of the decision. 

(e) The General Counsel’s decision 
will contain the following information: 

(1) The General Counsel’s 
determination regarding whether the 
court order is qualifying; 

(2) A statement of the applicable 
statute or regulations; 

(3) If the order is determined to be 
qualifying, a statement regarding the 
effect that compliance with the court 
order will have on the participant’s 
account balance; 

(4) If the order requires payment to 
the former or separated spouse, a 
description of the method by which the 
former or separated spouse’s entitlement 
under the court order was calculated 
and the circumstances under which 
payment will be made; 

(5) The parties’ appeal rights and 
procedures as set forth in § 1650.30. 

(f) An account frozen under this 
section will be unfrozen as follows: 


(1) If the order is a preliminary order, 
as soon as practicable after receipt of a 
certified court order vacating or 
superseding such preliminary order 
(unless the order vacating or 
superseding the preliminary order itself 
requires consideration as a retirement 
benefits court order under this section). 

(2) If the order is an order described in 
paragraph (a) of § 1650.28. upon 
payment to the former or separated 
spouse. 

(3) If the order is an order described in 
paragraph (b) of § 1650.28, upon 
payment to the former or separated 
spouse, except that after expiration of 
any appeal rights, the participant, if he 
or she is otherwise entitled, may borrow 
from his or her account an amount 
which (when added to any outstanding 
loan amount) does not exceed the 
portion of the account balance 
(including any outstanding loans) which 
was not awarded to the former or 
separated spouse by the order. If the 
order divides the account as of a future 
date or event by applying a formula 
which contains a variable whose value 
is not ascertainable until that future 
date or event, the participant, if he or 
she is otherwise entitled, may borrow 
from his or her account without 
consideration of any award to the 
former or separated spouse. 

(4) If the General Counsel determines 
that the order is not a qualifying order, 
as soon as practicable after the 
expiration of all parties’ appeal rights. 

(5) If after 30 days from the notice 
described in paragraph (c) of this 
section a complete and certified copy of 


the court order has not been received by 
the Board. 

(g) In order to process a retirement 
benefits court order, the Board should 
be provided with the full name, mailing 
address, and Social Security number of 
the participant and the former or 
separated spouse, in addition to the 
other information required by this 
section. 

6. Section 1650.30 is added to subpart 
H to read as follows: 

§ 1650.30 Appeal procedures. 

(a) The participant or any other party 
to a retirement benefits court order may, 
by written application, file an appeal to 
the Executive Director of the General 
Counsel’s decision. 

(b) An appeal must be received by the 
Board within 30 days of the date of the 
General Counsel’s decision. Written 
comments or documents relating to the 
appeal must be submitted with the 
notice of appeal. Delivery may be by 
ordinary, registered, certified, overnight 
mail, or by hand to the Board at 805 
Fifteenth Street NW., Washington, DC 
20005. Receipt by an employing agency 
or the recordkeeper will not constitute 
receipt by the Board. 

(c) Upon receipt of an appeal, the 
General Counsel will notify all parties of 
the appeal. 

(d) No oral arguments will be held. 

(e) The Executive Director will notify 
all parties of the decision on appeal. 

[FR Doc. 90-29941 Filed 12-20-90; 8:45 am) 
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DEPARTMENT OF JUSTICE 
Bureau of Prisons 
28 CFR Part 549 

Control, Custody, Care, Treatment and 
Instruction of Inmates; Human 
Immunodeficiency Virus (HIV) 
Programs 

agency: Bureau of Prisons. Justice. 
action: Final rule. 

summary: In this document the Bureau 
of Prisons is adopting new regulations 
concerning Human Immunodeficiency 
Virus (HIV) Programs. These regulations 
codify Bureau policy on HIV education, 
counseling, confidentiality, testing, 
reporting, treatment, and monitoring. 

The intended effect is both to help 
restrict the spread of HIV and to 
maintain the quality of life for those 
who are HIV-positive. 

EFFECTIVE DATE: January 22,1991. 
addresses: Office of General Counsel, 
Bureau of Prisons, HOLC room 741, 320 
First Street, NW., Washington, DC 
20534. 

FOR FURTHER INFORMATION CONTACT: 

Roy Nanovic, Office of General Counsel, 
Eureau of Prisons, phone (202) 307-3062. 
SUPPLEMENTARY INFORMATION: The 
Bureau of Prisons is adopting new 
regulations on Human 
Immunodeficiency Virus (HIV) 

Programs. These regulations codify 
Bureau policy on HIV education, 
counseling, confidentiality, testing, 
reporting, treatment, and monitoring. A 
proposed rule on this subject was 
published in the Federal Register 
November 28.1989 (54 FR 49056 et seq.). 
A summary of public comment and 
agency response follows. 

One commenter commended the 
Bureau of Prisons for its commitment to 
pre- and post-test counseling, non- 
segregation housing policy, prisoner- 
requested testing, and prisoner 
education on the HIV disease and its 
transmission. In regard to the non¬ 
segregation housing policy, this same 
commenter, citing existing Bureau 
regulations in 28 CFR 541.60 which allow 
placement of a seropositive inmate in 
segregated housing if the inmate’s 
behavior presents a risk of transmission, 
requested those regulations be made 
clear that medical staff must be 
consulted to establish that the prisoner’s 
behavior does indeed present such a 
risk. The Bureau believes such an 
amendment is unnecessary because 
existing final regulations provide the 
inmate due process in the form of a 
hearing procedure (28 CFR 541.63) and 
access to administrative remedy (28 CFR 


541.65). The existing regulations also 
provide for daily review of the inmate’s 
status by medical staff (28 CFR 541.67). 

One commenter requested 
clarification that the provisions on 
communal implements in § 549.13 apply 
to all inmates. In these final regulations, 
the Bureau has amended the section by 
adding a new first sentence specifying 
that these precautions are to be taken 
for all inmates. Another commenter 
suggested that the Bureau consult the 
Centers for Disease Control (CDC) for 
appropriate preventive mechanisms for 
the different implements noted. CDC has 
not recommended specific preventive 
mechanisms for these implements; 
however, the Bureau has determined 
that the precautions specified are 
reasonable and should be taken. 

One commenter objected to the 
Bureau’s provision in § 549.14 specifying 
that known HIV-positive inmates are 
ordinarily not assigned to Food Service 
or to the Hospital. The commenter noted 
that there is no clinical basis for 
prohibiting HIV-positive inmates from 
working with food or in hospitals if 
these prisoners observe basic hygienic 
practices. The Bureau does not dispute 
the medical grounds for this objection; 
however, the Bureau believes some 
prohibition is necessary for the sake of 
good order in the institution. Another 
commenter recommended the Bureau 
permit individual evaluation of HIV- 
infected inmates and their function in 
different work areas through use of CDC 
guidelines and with evaluation being 
made by doctors with expertise in 
infectious disease control. In these final 
regulations, the Bureau has amended 
this section by adding a new final 
sentence specifying that the Warden 
and the Chief of Health Programs may 
review individual cases for exclusion to 
this rule based upon the classification of 
the institution and the type of work to 
be performed. The Bureau is also 
making a nomenclature change in this 
section by revising the phrase “the 
Hospital” to read “Health Service 
units”. 

One commenter recommended that 
educational programs also be provided 
to all prison employees and be made 
part of correctional staff training. The 
Bureau agrees with this and had already 
developed provisions for educational 
programs and staff training in 
implementing instructions to staff. 

Several commenters responded to the 
provisions for testing and reporting 
contained in § 549.16. One commenter 
stated that the procedure for testing new 
commitments was ambiguous, as the 
provision that “All inmates committed 
to the Bureau of Prisons will be tested 
on a random basis” did not make sense. 


This commenter further stated that the 
purpose behind the testing should be 
clearly specified. The commenter 
opposed testing for segregation purposes 
but did not oppose testing for diagnostic 
purposes or for the sake of gathering 
statistical data. Another commenter 
recommended that all inmates be tested 
during the first month of their 
incarceration. The Bureau wishes to 
clarify its provisions for testing and 
reporting in these final regulations. The 
Bureau’s program of HIV testing is done 
in conjunction with a developed 
education and counseling program. 
Testing and reporting of seropositive 
test results serve as a basis for the 
formulation of AIDS and HIV care, 
treatment, and management, as well as 
fiscal policy. In these final regulations, 
the Bureau is amending the introductory 
text of § 549.16 by adding new language 
which states that a seropostive test 
result does not constitute sole grounds 
for disciplinary action and that 
displinary action may be considered 
when coupled with a secondary action 
that could lead to transmission of the 
virus, e.g. sharing razor blades. 
Paragraph (a) is revised to clarify the 
provisions for testing by random sample. 
Paragraph (a)(1) specifies that from time 
to time a random sample of all newly 
incarcerated inmates committed to the 
Bureau of Prisons shall be tested. As 
provided for in the proposed rule, all 
inmates who test negative shall be 
retested at six month intervals, the 
testing programs are mandatory for 
those inmates in the sample, and failure 
to comply shall result in an incident 
report for failure to follow an order. 
Paragraph (a)(2) specifies that a random 
sample of all inmates in the Bureau of 
Prisons shall be conducted once yearly. 
Inmates tested in this random sample 
are not rescheduled for testing; 
participation in the testing program is 
mandatory, and any refusal shall be 
subject to an incident report for failure 
to follow an order. 

Another commenter stated that the 
provisions in § § 549.11 and 549.16 were 
confusing as to whether there is 
mandatory involuntary testing of all 
inmates, random testing, or testing of 
only clinically indicated inmates. This 
commenter recommended testing of only 
clinically indicated inmates. The Bureau 
believes that revised paragraph (a) 
clarifies the mandatory provisions for 
testing by random sample. As noted, 
such testing helps in the development of 
AIDS and HIV care, treatment, and 
management, as well as fiscal policy. 
Revised paragraph (b) provides for 
voluntary testing of inmates deemed at 
risk and for testing of clinically 
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indicated inmates. Another commenter 
objected to the provision in proposed 
§ 549.16(b) limiting voluntary testing to 
once every twelve months, stating that 
antibodies can appear as early as three 
months after exposure and that the 
limitation on testing was not clinically 
indicated but appeared to be an 
arbitrary rule. Revised § 549.16(b)(1) 
now specifies that ordinarily an inmate 
will not be allowed to test, as a 
volunteer, more frequently than twice 
yearly. The Bureau believes this 
frequency for voluntary testing sufficient 
in light of what is known about the 
range of time required for the 
development of HIV antibodies. Another 
commenter stated that the HIV testing 
should be ordered only when medically 
indicated and authorized by a physician, 
and that testing should not be subject to 
inappropriate use by non-medical staff. 
Revised § 549.16(b)(2), which has been 
redesignated from proposed § 549.16(c) 
and revised to incorporate minor 
editorial changes, clearly specifies that a 
physician may order the HIV test when 
it is medically indicated. Another 
commenter indicated that the proposed 
regulations failed to state that testing 
shall conform to appropriate medical 
protocols. The Bureau believes it is 
inappropriate to specify details of the 
medical protocols in the regulations, and 
instead has issued this information 
(including provisions for the use of 
initial and confirmatory tests) in its 
implementing instructions to staff. 

Another commenter stated its strong 
opposition to what it describes as 
Bureau policies (citing proposed 
§§ 549.11, 549.16(a), 549.16(c), and 
549.16(d)) which amount to a program of 
mandatory testing and compulsory 
notification. This commenter, while 
recognizing the importance of the 
preceived goals of providing treatment 
of infected prisoners and preventing the 
transmission of the virus to others, felt 
that the proposed rule contained 
provisions that were an overreaction 
and an unwarranted invasion of 
prisoners* privacy rights, and that the 
Bureau’s policies were inconsistent with 
medical and public health communities’ 
positions that testing should be 
voluntary, anonymous, and confidential. 
This commenter suggested emphasis on 
education, adequate medical care for 
seropositive inmates, and confidentiality 
of test results. This commenter 
disagreed with provisions in the 
proposed regulation requiring 
notification, seen as being motivated by 
Bureau concern over liability. The 
Bureau believes that its final regulations 
clearly indicate the purpose and scope 
of the provisions on testing and 


reporting, demonstrate the Bureau's 
commitment to appropriate education 
(§ 549.15), medical care (see discussion 
of § 549.19 below), and confidentiality 
(see new § 549.17), and meet or exceed 
guidelines established by CDC. 

Another commenter opposed pre¬ 
release testing as proposed in 
§ 549.16(d) on the grounds that an 
inmate should not be denied parole, 
furlough, or other community release 
solely because of his or her HIV status. 
This commenter also questioned the 
eligibility status of an inmate who 
refuses to disclose a positive HIV test 
result to the specified individuals. The 
commenter recommended that the 
inmate be encouraged to notify 
significant others, and, if the inmate 
fails to do so, the commenter 
recommended that public health 
authorities then be notified of the 
inmate’s pending release. Another 
commenter objected to mandatory 
testing as a condition of release, 
asserting that the Bureau has no 
legitimate or penological interest in 
knowing the HIV status of ex-prisoners, 
and that testing upon release may 
endanger aliens being deported, if they 
are citizens of countries with 
quarantines of persons testing positive 
for exposure to HIV. 

In consideration of the above 
comments on $ 549.16, the Bureau in 
these final regulations has revised 
proposed § 549.16(d) as new paragraphs 
(c) and (d) to clarify provisions for 
notification and release testing (formerly 
identified as pre-release testing). As 
revised, paragraph (c) contains 
provisions for release/community 
activities testing and specifies that an 
inmate being considered for mandatory 
release, parole, furlough, or placement in 
a community-based program such as a 
Community Corrections Center shall be 
tested for the HIV antibody. The Bureau 
believes it has a legitimate interest in 
identifying the HIV status of inmates 
upon their release to the community to 
promote public health and to cooperate 
with state health agencies, some of 
whom require notification of HIV 
positive status. This notification policy 
is consistent with CDC guidelines for 
other sexually transmitted diseases. In 
order to clarify the intent of the Bureau’s 
testing program, paragraph (c) now 
states that a seropositive test result does 
not constitute sole grounds for denial of 
participation in a community activity. 
Refusal to submit to testing will 
ordinarily result in an incident report for 
refusing an order and denial of 
participation in a community activity. 
Paragraph (c) provides that when an 
inmate requests an emergency furlough, 


and a current (within one year) HIV 
antibody test result is not available, the 
Warden shall consider anthorizing an 
escorted trip for the inmate, at 
government expense. As revised, 
paragraph (d) contains provisions on 
notification procedures. Paragraphs 
(d)(1) and (2) specify individuals to be 
notified outside the Bureau in cases 
involving parole, community-based 
placement, and participation in 
community activity. Paragraph (d)(3) 
specifies that an HIV-positive inmate 
shall be strongly encouraged to notify 
his/her spouse or any identified 
significant other. Paragraph (d)(4) 
specifies that the state health 
departments (in the state in which the 
institution is located and the state in 
which the inmate is expected to be 
released, where either state requires 
such notification) are to be notified at 
the time of confirmation of 
seropositivity. Paragraph (d)(5) specifies 
that the Immigration and Naturalization 
Service shall be notified when an inmate 
who is to be released to an INS detainer 
tests positive. The Bureau believes such 
notification is within its responsibility. 

Another commenter stated that 
inmates should have the same rights as 
they do for other medical problems, and 
that involuntary testing, as it applies to 
pre-release and community activities, 
should be subject to applicable state 
and federal law. with opportunity for 
judicial review. The Bureau believes 
that its policy is not violative of any 
federal law; an inmate who disagrees 
with the Bureau’s rule may file a 
complaint under the administrative 
remedy procedure (see 28 CFR part 542). 

One commenter recommended that 
the regulation contain an affirmative 
statement of the necessity for 
confidentiality with respect to testing, 
HIV status, and medical condition. This 
commenter recommended that 
information be limited to the Chief 
Executive Officer, key staff with a need 
to know, and medical staff. As indicated 
above, another commenter also 
recommended confidentiality as a 
protection for inmate privacy rights. In 
these final regulations, the Bureau is 
redesignating proposed §§ 549.17 and 
549.18 as §§ 549.18. and 549.19, and 
adding a new S 549.17 on confidentiality 
which limits access to and knowledge of 
HIV results to those Bureau staff with a 
need to know. 

One commenter stated that the scope 
and nature of counseling in proposed 
§ 549.17 should be better defined and 
that counseling should be provided by 
psychiatrists and other adequately 
trained health officials. Another 
commenter suggested specific topics for 
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discussion in counseling and 
recommended that counselors be 
sensitive to potential in inmates for 
suicide, depression and anxiety, or other 
self-destructive behavior. The Bureau 
believes that these concerns are valid 
but that they are best addressed in 
implementing instructions to staff. Those 
instructions do specify that pre- and 
post-test counseling is the responsibility 
of the institution physician and provide 
that an inmate testing positive shall be 
referred to the psychology department 
for follow-up counseling. 

One commenter stated that an inmate 
should be afforded appropriate medical 
care for the full range of HIV infections 
and appropriate counseling services 
(including drug rehabilitation treatment) 
and reasonable access to innovative 
drugs being developed to treat AIDS 
when the inmate has given informed 
consent. Another commenter 
recommended a community standard 
permitting use of drugs found to be 
efficacious even though they have not 
been specifically approved by the Food 
and Drug Administration (FDA) for 
treating AIDS and HIV infection. The 
Bureau believes that inmates are 
afforded appropriate medical care 
through the use of pharmaceuticals 
approved by FDA for the treatment of 
AIDS and HIV infections. Implementing 
instructions to staff provide that the 
Bureau will consider the use of other 
pharmaceuticals under investigation by 
FDA when the use of approved 
pharmaceuticals is not appropriate. The 
use of such pharmaceuticals will be 
done on a case-by-case basis, after 
consideration of the relevant 
information, including the inmate's 
informed consent. Implementing 
instructions to staff also provide for 
medical transfer, if, in the opinion of the 
medical staff, the HIV-positive inmate 
requires hospitalization. As noted 
above, implementing instructions 
provide that inmates who test positive 
are referred to the institution's 
psychology department for follow-up 
counseling. Current Bureau policy on the 
Chemical Abuse Program already 
provides for drug rehabilitation 
treatment to inmates (see 28 CFR 550.50 
and 550.51). 

The final rules contain a new § 549.20, 
which specifies that autologous blood 
banking for an inmate may be made 
available for pre-approved procedures 
and surgeries, if the inmate so requests 
and medical staff determine that 
replacement supplies of blood or plasma 
are necessary for the procedure or 
surgery, but may not be permitted for 
the purpose of maintaining a supply for 
emergency use. Because this provision 


poses no additional burden on inmates, 
the Bureau finds good cause to adopt 
this specific provision without notice of 
proposed rulemaking or opportunity for 
public comment. 

These final regulations also contain 
various editorial revisions which make 
no change to the intent of the published 
proposed rule. For example, the subpart 
heading has been simplified to read 
"Human Immunodeficiency Virus (HIV) 
Programs" and plural nouns such as 
"inmates" have been changed to the 
singular when possible for the sake of 
editorial consistency. 

The Bureau of Prisons will continue to 
assess this rule as future scientific and 
medical information becomes available. 
Members of the public may submit 
comments concerning this rule by 
writing the previously cited address. 
These comments will be considered but 
will receive no response in the Federal 
Register. 

The Bureau of Prisons has determined 
that this rule is not a major rule for the 
purpose of E.0.12291. After review of 
the law and regulations, the Director, 
Bureau of Prisons has certified that this 
rule, for the purpose of the Regulatory 
Flexibility Act (Pub. L 96-354), does not 
have a significant impact on a 
substantial number of small entities. 

List of Subjects in 28 CFR Part 549 

Prisoners. 

Dated: December 19,1990. 

|. Michael Quinlan, 

Director ; Bureau of Prisons. 

Accordingly, pursuant to the 
rulemaking authority vested in the 
Attorney General in 5 U.S.C. 552(a) and 
delegated to the Director, Bureau of 
Prisons in 28 CFR 0.96{q), part 549 in 
subchapter C of 28 CFR. chapter V is 
amended as set forth below. 

Subchapter C—Institutional Management 
PART 549—MEDICAL SERVICES 

1. The authority citation for 28 CFR 
part 549 continues to read as follows: 

Authority: 5 U.S.C. 301:18 U.S.C. 3621, 3622, 
3624, 4001, 4005. 4042, 4045, 4081, 4002 
(Repealed in part as to conduct occurring on 
or after November 1,1987). 5006-5024 
(Repealed October 12,1904 as to conduct 
occurring after that date), 5039; 28 U.S.C. 509, 
510; 28 CFR 0.95-0.99. 

2. In part 549, subpart A, consisting of 
§5 549.10 through 549.20, is added to 
read as follows: 

Subpart A—Human Immunodeficiency Virus 
(HIV) Programs 

Sec. 

549.10 Purpose and scope. 

549.11 Intake screening. 


See. 

549.12 Housing. 

549.13 Communal implements. 

549.14 Work assignments. 

549.15 Education. 

549.16 Testing and reporting. 

549.17 Confidentiality. 

549.18 Counseling. 

549.19 Treatment/monitoring. 

549.20 Autologous blood banking. 

Subpart A—Human Immunodeficiency 
Virus (HIV) Programs 

§ 549.10 Purpose and scope. 

In conjunction with current medical 
procedures and treatments, the Bureau 
of Prisons provides programs of 
education, counseling, testing, and 
reporting for inmates to help restrict the 
spread of the Human Immunodeficiency 
Virus (HIV) and to maintain the quality 
of life for those who are HIV-positive. 

§ 549.11 Intake screening. 

During routine intake screening, all 
new commitments shall be interviewed 
to identify those who may be HIV- 
infected. Inmates identified in this 
manner shall be tested as clinically 
indicated. 

§ 549.12 Housing. 

With the exception of the Bureau of 
Prisons rule set forth in subpart E of 28 
CFR part 541. there shall be no special 
housing or quarantining established for 
HIV-positive inmates. 

§ 549.13 Communal implements. 

The following precautions are to be 
taken for all inmates. Toothbrushes, 
razors or other personal implements that 
could become contaminated with blood 
may not be used by more than one 
inmate. Multiple use items such as 
bandage scissors, barber equipment, 
etc., shall be washed in warm soap 
water, agitated in disinfectant for not 
less than 15 seconds, then dried with a 
clean cloth following each use. 

§ 549.14 Work assignments. 

HIV antibody screening ordinarily 
may not be performed as a criterion for 
work detail assignments. Known HIV¬ 
positive inmates, however, are not 
ordinarily assigned to Food Service or to 
Health Service units. The Warden and 
the Chief of Health Programs may 
review individual cases for exclusion to 
this rule based upon the classification of 
the institution and the type of w'ork to 
be performed. 

§549.15 Education. 

Bureau of Prisons staff shall ensure 
that HIV education is provided to all 
inmates during admission and 
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orientation and offered at least once 
each quarter. 

§ 549.16 Testing and reporting. 

HIV testing is administered in 
conjunction with a developed education 
and counseling program. Appropriate 
emphasis must be placed on education, 
counseling, testing, and treatment. A 
seropositive test result does not 
constitute sole grounds for disciplinary 
action. Disciplinary action may be 
considered when coupled with a 
secondary action that could lead to 
transmission of the virus, e.g. sharing 
razor blades. 

(a) New commitments and random 
sample: (1) From time to time a random 
sample of all newly incarcerated 
inmates committed to the Bureau of 
Prisons shall be tested. An inmate who 
tests negative shall be retested at six 
month intervals. The newly incarcerated 
as well as the follow-up testing 
programs are mandatory. Failure to 
comply shall result in an incident report 
for failure to follow an order. 

(2) Additionally, a random sample of 
all inmates in the Bureau of Prisons shall 
be conducted once yearly. Inmates 
tested in this random sample may not be 
scheduled for follow-up routine 
retesting. Participation in the random 
testing sample is mandatory. Any 
refusal shall be subject to an incident 
report for failure to follow an order. 

(b) Risk associated/voluntary and 
clinically indicated: (1) An inmate who 
is deemed at risk shall be encouraged to 
take the HIV test. After consultation 
with a Bureau of Prisons physician or 
physician assistant, an inmate may 
request an HIV antibody test. 

Ordinarily, an inmate will not be 
allowed to test, as a volunteer, more 
frequently than twice yearly. 

(2) A physician may order an HIV 
antibody test if an inmate has chronic 
illnesses or symptoms suggestive of an 
HIV infection. Inmates who are 
pregnant, inmates receiving live 
vaccines or inmates being admitted to 
community hospitals, if required by the 
hospital, shall be tested. Inmates 
demonstrating promiscuous, assaultive, 
or predatory sexual behavior shall also 
be tested. 

(c) Release/community activities . An 
. inmate being considered for mandatory 

release, parole, furlough, or placement in 


a community-based program such as a 
Community Corrections Center (CCC) 
shall be tested for the HIV antibody. An 
inmate who has been tested within one 
year of this consideration ordinarily will 
not be required to submit to a repeat test 
prior to the lapse of the one-year period. 
An inmate who refuses to be tested shall 
be subject to an incident report for 
refusing an order and will ordinarily be 
denied participation in a community 
activity. A seropositive test result is not 
sole grounds for denying participation in 
a community activity. Test results 
ordinarily must be available prior to 
releasing an inmate for a furlough or 
placement in a community-based 
program. When an inmate requests an 
emergency furlough, and a current 
(within one year) HIV antibody test 
result is not available, the Warden shall 
consider authorizing an escorted trip for 
the inmate, at government expense. 

(d) Notification procedures. (1) No 
later than two weeks prior to release for 
parole or placement in a community- 
based program, the Warden shall send a 
letter to the Chief United States 
Probation Officer (USPO) in the district 
where the inmate is being released, 
advising the USPO of the inmate’s 
positive HIV status. A copy of this letter 
shall also be forwarded to the 
Community Corrections Manager. The 
Community Corrections Manager, in 
turn, shall notify the Director of the CCC 
(if applicable). In all instances of 
notification, precautions shall be taken 
to ensure that only authorized personnel 
with a legitimate need to know are 
allowed access to the Information. 

(2) Prior to an HIV-positive inmate’s 
participation in a community activity 
(including furloughs), notification of the 
inmate’s seropositivity shall be made: 

(i) By the Warden to the USPO in the 
district to be visited and 

(ii) By the Health Services 
Administrator to the state health 
department in the state to be visited, 
where that state requires such 
notification. Notification is not 
necessary for an escorted trip. 

(3) Prior to release on parole, 
completion of sentence, placement in a 
community-based program, or 
participation in an unescorted 
community activity, an HIV-positive 
inmate shall be strongly encouraged to 


notify his/her spouse (legal or common- 
law) or any identified significant others 
with whom it could be assumed the 
inmate might have contact resulting in 
possible transmission of the virus. 

(4) When an inmate is confirmed 
positive for HIV, the Health Services 
Administrator shall be responsible for 
notifying the state health departments in 
the state in which the institution is 
located and the state in which the 
inmate is expected to be released, where 
either state requires such notification. 
Notification shall be performed at the 
time of confirmation of seropositivity. 

(5) The Immigration and 
Naturalization Service shall be notified 
of any inmate testing positive who is to 
be released to an INS detainer. 

§549.17 Confidentiality. 

Access to and knowledge of HIV 
results shall be limited to those Bureau 
staff with a need to know (ordinarily, 
this includes members of the medical 
staff and the institution psychologist). In 
cases involving release, parole, or 
community custody, this knowledge 
ordinarily shall be extended and limited 
to the Warden and the inmate’s unit 
manager and case manager. 

§ 549.18 Counseling. 

Inmates receiving the HIV antibody 
test shall receive pre- and post-test 
counseling, regardless of the test results. 

§ 549.19 Treatment/monitoring. 

(a) Health service staff shall clinically 
evaluate and review each HIV-positive 
inmate at least once a month. 

(b) Pharmaceuticals approved by the 
Food and Drug Administration for use in 
the treatment of AIDS and HIV-infected 
inmates shall be offered, when 
indicated, at the institution. 

§ 549.20 Autologous blood banking. 

Autologous blood banking for an 
inmate may be made available for pre¬ 
approved procedures and surgeries if 
the inmate so requests and medical staff 
determine that replacement supplies of 
blood or plasma are necessary for the 
procedure or surgery. Autologous blood 
banking for the purpose of maintaining a 
supply for emergency use is not 
permitted. 

[FR Doc. 90-30011 Filed 12-20-90; 8:45 am] 
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DEPARTMENT OF EDUCATION 
[CFDA No. 84.044] 

Talent Search Program; Invitations for 
Applications for New Awards Under 
the Talent Search Program for Fiscal 
Year 1991 

Purpose of Program: To provide grant 
awards under the Talent Search 
Program to permit applicants to conduct 
projects designed to identify individuals 
from 12-27 years old who are low- 
income and potential First-generation 
college students in order to encourage 
them to complete high school and 
continue their education at the 
postsecondary level, without regard to 
34 CFR 643.3(a)(5). Eligible applicants 
include institutions of higher education, 
public and private agencies and 
organizations, and, in exceptional cases, 
secondary schools, if there are no other 
applicants capable of providing a Talent 
Search project in the proposed target 
area. In order to be considered for 
funding, applicants must submit 
proposals that are designed to provide 
services to seventh and eighth grade 
students as well as the other groups 
traditionally served by Talent Search 
projects. 


Deadline for Transmittal of 
Applications: February 19,1991. 

Applications Available: December 21, 
1990. 

Deadline for Intergovernmental 
Review: April 22,1991. 

A vailable Funds: $46,000,000. 

Estimated Range of A wards: $199,000- 
$261,000. 

Estimated Average Size of Awards: 
$219,000. 

Estimated Number of A wards: 210. 

Project Period: Up to 36 months. 

Note: The Department is not bound by any 
estimates in this notice, except as otherwise 
provided by statute. 

Applicable Regulations: (a) The 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR parts 74. 75, 77, 79, 82, 85, and 86; 
(b) The regulations governing the Talent 
Search Program in 34 CFR part 643. It is 
the policy of the Department of 
Education not to solicit applications 
before the publication of final priorities. 
However, in this case it is essential to 
solicit applications on the basis of the 
notice of proposed priority because the 
Department must initiate the request for 
awards at this time in order for an 
award to be made in Fiscal Year 1991. 


There were no comments received on 
the notice of proposed priority, and the 
Secretary does not expect to make any 
changes to the proposed priority. 
Therefore, applicants should prepare 
their applications based on the notice of 
proposed priority that was published in 
the Federal Register on September 21, 
1990 at 55 FR 38926. If any changes are 
made in the final priority, applicants 
will be allowed to amend or resubmit 
their applications. 

For Applications or Information 
Contact: Goldia D. Hodgdon, Chief. 
Education Outreach Branch, Division of 
Student Services, U.S. Department of 
Education (room 3060, Regional Office 
Building 3), 400 Maryland Avenue SW M 
Washington, DC 20202-5249. Telephone 
number: (202) 708-4804. 

Authority: 20 U.S.C. 1070d. 1070d-l. 

Dated: December 19.1990. 

(Catalog of Federal Domestic Assistance 
Number: 84.044 Talent Search Program) 
Leonard L. Haynes III, 

Assistant Secretary for Postsecondary 
Education . 

[FR Doc. 90-30095 Filed 12-20-90; 8:45 am] 
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48 CFR 

1. 

. 52782 

3. 

. 50279 

4. 

.52782 

5. 

. 52782 

6. 

. 52782 

14. 

.52782 

15. 

.52782 

19. 

.52782 

25. 

.52782 

28. 

.52782 

29. 

.52782 

31. 

.52782 

32. 

.52782 

33.. 

.52782 

37. 

.52782 

42. 

.52782 

44. 

.52782 

45. 

.52782 

47. 

.52782 

49. 

.52782 

51. 

.52782 

52. 

...50279, 52130, 52782 

53. 

.52782 


503. 

552. 

819. 

R5? 

.50700 

.50700 

.49899 

.49899 

Proposed Rules: 

9. 

.50152 

15. 

.50533 

52. 

..52158 

208. 

.50571 

252. 

....50571 

49 CFR 

107. 

.52402 

171. 

.52402 

172. 

.52402 

173.. 

...52402 

174. 

.52402 

175. 

..52402 

176. 

.52402 

177. 

.52402 

178. 

.52402 

179. 

.52402 

571. 

.50182 

Proposed Rules: 

192. 

.52188 

571. 

.50197, 50198. 51737 

50 CFR 

17. 

.50184. 51106. 51112 

222. 

.50835 

641. 

.51722 

663. 

.51909 

669. 

.52130 

Proposed Rules: 

17. 

50005, 51931, 51936, 
52191 

33. 

.50280 

216. 

.52194 

630. 

.50199, 51799 

640. 

.52196 

651. 

.50572 

662. 

.50726, 52284 

663. 

.52055 

672. 

.50727 

675. 

.50727 

LIST OF PUBLIC LAWS 


Note: The list of Public Laws 
for the second session of the 
101st Congress has been 
completed and will resume 
when bills are enacted into 
law during the first session of 
the 102d Congress, which 
convenes on January 3, 1991. 
A cumulative list of Public 
Laws for the second session 
was published in Part II of the 
Federal Register on 
December 10, 1990. 
































































































































































Microfiche Editions Available... 


Federal Register 

The Federal Register is published daily in 
24x microfiche format and mailed to 
subscribers the following day via first 
ciass mail. As part of a microfiche 
Federal Register subscription, the LSA 
(List of CFR Sections Affected) and the 
Cumulative Federal Register Index are 
mailed monthly. 

Code of Federal Regulations 

The Code of Federal Regulations, 
comprising approximately 196 volumes 
and revised at least once a year on a 
quarterly basis, is published in 24x 
microfiche format and the current 
year’s volumes are mailed to 
subscribers as issued. 


Microfiche Subscription Prices: 

Federal Register: 

One year: $195 
Six months: $97.50 

Code of Federal Regulations: 
Current year (as issued): $183 



Superintendent of Documents Subscriptions Order Form 


*6462 


□ YES, 


please send me (he following indicated subscriptions: 


Charge your order. 

Charge orders may bo totopboood to tho GPO order 
desk at <202) 783-3238 from 800 a m. to 4 00 p m. 
•astern t>me. Monday-Fripay (except holidays) 


24x MICROFICHE FORMAT: 

_ Federal Register _ One year $195 _S* months $97 50 


_ Coda of Federal Regulations: ___ Current year $180 


1. The total cost of my order is $_. All prices include regular domestic postage and handling and arc subject to change. 

International customers please add 25%. 

Please Type or Print 


2 _ 

(Company or personal name) 


(Additional address/attention line) 


(Street address) 


3. Please choose method of payment: 

□ Check payable to the Supe rintendent of Docume nts 
I I GPO Deposit Account I 1 1 I 11 1 1 ~1 1 
I I VISA or MasterCard Account 

i i i i i i ii i i ... 


(City, State. ZIP Code) 


L 




(Credit card expiration date) 


Thank you for your order! 


(Daytime phone including area code) 


(Signature) 

4. Mail To: Superintendent of Documents, Government Printing Office, Washington, D.C. 20402-9371 


(Rev. 2/90) 
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Guide to 
Record 
Retention 
Requirements 

in the Code of 

Federal Regulations (CFR) 



GUIDE: Revised January 1. 1989 
SUPPLEMENT: Revised January 1, 1990 

The GUIDE and the SUPPLEMENT should 
be used together. This useful reference tool, 
compiled from agency regulations, is designed to 
assist anyone with Federal recordkeeping 
obligations. 

The various abstracts in the GUIDE tell the 
user (1) what records must be kept, (2) who must 
keep them, and (3) how long they must be kept. 

The GUIDE is formatted and numbered to 
parallel the CODE OF FEDERAL REGULATIONS 
(CFR) for uniformity of citation and easy 
reference to the source document. 

Compiled by the Office of the Federal 
Register, National Archives and Records 
Administration. 

Order from Superintendent of Documents, 

U.S. Government Printing Office, 

Washington, DC 20402-932 5. 


Superintendent of Documents Publication Order Form 


Order Processing Code: 

□ YES, 


*6788 _ Charge your order. frftlK 'iTSgri 

It's easy! SEE Maas 
To fax your orders and inquiries. 202-275-0019 

please send me the following indicated publication: 


-copies of the 1989 GUIDE TO RECORD RETENTION REQUIREMENTS IN THE CFR 

S/N 069-000-00020-7 at $12.00 each. 

-copies of the 1990 SUPPLEMENT TO THE GUIDE, S/N 069-000-00025-8 at $1.50 each. 

1. The total cost of my order is $_(International customers please add 25%). All prices include regular 

domestic postage and handling and are good through 8/90. After this date, please call Order and Information 
Desk at 202-783-3238 to verify prices. 

Please Type or Print 


2 . __ 

(Company or personal name) 

(Additional address/attention line) 

(Street address) 


3. Please choose method of payment: 

□ Check payable to the Superintendent of Documents 

□ GPO Deposit Account 1 I I 1 I I 1 l ~l I 
EH VISA or MasterCard Account 


riiii i i i i i i i i i i i i itt 


(City. State. ZIP Code) 

(Daytime phone including area code) 


4. Mail To: Superintendent of Documents, Government 


-,_._ Thank you for your order! 

(Credit card expiration date) 

(Signature) 7Z 

Printing Office, Washington, DC 20402-9325 
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Public Papers 
of the 

Presidents 
of the 

United States 

Annual volumes containing the public messages 
and statements, news conferences, and other 
selected papers released by the White House 

Volumes for the following years are available, other 
volumes not listed are out of print 


Jimmy Carter 


1978 

(Book I) .. $24.00 

1979 

(Book I) . $24.00 

1979 

(Book II) .... $24 00 

1900-61 

(Book I) .. $21.00 

1980-81 

(Book 11). $22.00 

1980-81 

(Book HI).$24.00 


Ronald Reagan 

1981. 


1962 

(Book II). 


1983 

(Book I) . 

..$31.00 

1983 

(Book 11). 

.$32.00 

1984 

(Book 1). 


1984 

(Book II). 

.$36.00 

1985 
(Book 1) 

_.534 00 

1985 

(Book 11). 


1986 

(Book I) .. 

.....*-.$37.00 

1986 

(Book 11). 

.$35.00 

1387 

(Book f). 

.$33.00 

1987 

(Book II).. 

.535.00 


1988 

(Book I)_539 00 

George Bush 


1389 


(Book I). 

.538.00 


Published by the Office of the Federal Register National 
Archives and Records Administration 

Order from Superintendent of Documents. U S 
Covemment Printing Office. Washingon. D.C. 20402-9325 


(l‘©v 9-4-90) 























































